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RENEWAL OPTION 
By Fred. S. Knight 


In Perkins vy. Associated Indemnity Corporation, 63 Pacific (2d) 
499; 88 Insurance Law Journal 1013, the contention of the insurance 
company that it was not liable under its accident and health policy for 
the death of the insured by drowning, where prior to the time of the 
accident the term of the policy had expired and such policy had not been 


renewed although the renewal premium had been tendered on behalf of 
the assured who was totally disabled, was sustained by the Supreme 
Court of Washington. 

By the terms of the policy issued on October 23, 1932 to Charles C. 
Rerkins by the Associated Indemnity Corporation, the insurer agreed to 
indemnify the assured or his beneficiaries for loss of life, limb, sight, 


or time caused by accidental injury during the term of twelve months 
“from the 23rd day of October, 1933, beginning and ending at twelve 
o’clock noon, Standard Time, at the place where this Policy is counter- 


signed.” The principal sum of the policy was $2,000 and it was pro- 
vided therein that commencing with the second year, five per cent should 
be added annually to the principal sum of the first year until such addi- 
tions should amount to fifty per cent. It was also provided in the policy 
that it might be renewed subject to all its provisions, from term to term, 
with the consent of the company, by the payment of the premium in 
advance at the company’s premium rate in force at time of renewals. 
On September 7, 1934, the insured was disabled by an accidental injury 
and thereafter the insurer paid to the insured sums aggregating $280. 
A dispute then arose as to whether the disability was total or partial 
and defendant ceased payment on the disability to the assured. Some 
time between September 7, 1934, when the insured was injured and prior 
to October 1, 1934, plaintiff, the widow of the insured, tendered the 
renewal premium on the policy on behalf of the insured but she was 
advised that defendant had ceased writing health and accident insurance 
in Washington and that the policy would not be renewed. The insured 
was drowned on April 12, 1935. The widow of the insured brought suit 
‘0 recover indemnity for total disability from the date of the accident 
to the date of the death of the insured and also to recover the face of 
the policy on the ground that such policy was in full force and effect 


at the time of the death of the insured and that the insured met death 
by accidental drowning. 

In sustaining the judgment of the trial court in favor of the insurer 
on the alleged cause of action for the death of the insured, the Supreme 
Court of Washington stated that the statutes of the state required an 
accident and health policy to be issued for a specific term and that where 
the policy provided for its termination at a particular time, it terminated 
at such time without any notice. The court held that under the pro- 
visions of the contract it was optional with the insurer whether the con- 
tract would be periodically renewed upon each successive expiration and 
that there was no absolute right in the insured of renewal. 

As pointed out by the court, unlike life insurance, accident and health 
insurance is written for a definite term and any renewal is optional with 
the company. 


NATIONAL LIFE AND ACCIDENT 
INSURANCE CO. 


In our review of the Thirty-Seventh Annual Financial Statement of 
the National Life & Accident Insurance Co., of Nashville, Tennessee, 
in the March issue, we mistakenly gave the amount held by the company 
on mortgages on Real Estate as $4,639,960. This was error, the amount 
given being actually the amount of Real Estate Owned by the Company, 
such company holding first mortgages on Real Estate in the amount of 
$11,335,696. 

The report showed the company to be in excellent condition, Admitted 
Assets being in the amount of $48,145,580 as compared with $42,771,529 
a year ago. Liabilities consist of Legal Reserve, Life Insurance Policies 
$35,794,577; Reserve, Disability Policies $134,439; Contingent Reservé 
$1,763,859; Reserve for Epidemics $1,000,000; Taxes Accrued $517,954 
and Policy Claims in Process of Payment and Adjustment $169,499. 

On December 31st the company had in its offices and in banks cash 
in the sum of $2,233,965 and owned Bonds amounting to $25,044,584 
and Stocks amounting to $58,900. 

The statement of the company showed Total Life Insurance in Force 
on December 31, 1936 amounting to $536,728,355, an increase in Life 
Insurance in Force during 1936 of $80,734,482. 
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Life] Equitable Life Ins. Co. of Iowa v. Carver et al. 


LIFE 


EQUITABLE LIFE INS. CO. OF IOWA v. CARVER et al. No. 32. 
District Court, W. D. Washington, N. D. Oct. 24, 1936. 
17 Federal Supplement 23. 
2, CONCEALMENT. 

If insured with actual intent to deceive failed to disclose that he had suffered 
an attack of sleeping sickness, consulted physician, and suffered partial stroke of 
paralysis and permanent residual impairment and control of one arm and one leg, 
insurer would be entitled to cancellation of life policies (Rem. Rev. Stat. Wash., 
8§ 7078, 7238). 

(For other cases, see Insurance, Dec. Dig. §§ 291[3], 292.) 

6. CONSULTATION. a 

Statements in application for life insurance regarding prior illness and con- 
sultations with physicians are material, as regards insurer’s right to cancel policy 
for fraud (Rem. Rev. Stat. Wash., §§ 7078, 7238). 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

7, STATUTORY PROVISION. : 

Statute of state in which life policy is issued regarding falsity of statements in 
application for insurance becomes part of contract (Rem. Rev. Stat. Wash., §§ 7078, ° 
7238). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

In Equity. Suit by the Equitable Life Insurance Company of Lowa, a corpora- 
tion, again Foster Maris Carver and others. 

Decree for plaintiff. Saal 

Kahin & Carmody and Orlo B. Kellogg, all of Seattle, Wash., for plaintiff. 

Chas. A. Sather and Geo. Livesey, both of Bellingham, Wash., for defendants. 

NererER, District Judge. 

[1] The plaintiff seeks cancellation of two policies of life insurance obtained, it 
is alleged, fraudulently. Incontestable privilege is limited, no adequate remedy 
at law is therefore available, and equity must consider the involved issue. Jeffress 
et al. v. New York Life Insurance Co. (C. C. A.) 74 F.(2d) 874-877; Jefferson 
Standard Life Insurance Co. v. Keeton (Equitable Life Assurance Society of the 
United States v. Keeton) (C. C. A.) 292 F. 53; Jones et al. v. Reliance Life Insur- 
ance Co. of Pittsburgh, Pa. (C. C. A.) 11 F.(2d) 69; Brown et al. v. Pacific 
Mutual Life Insurance Company (C. C. A.) 62 F.(2d) 711, 712; Shaner v. West 
Coast Life Insurance Co. (C. C. A.) 73 F.(2d) 681. 

Plaintiff charges that defendant in February. 1921, had an attack of sleeping 
sickness and consulted a physician, and in said year suffered a partial stroke of 
paralysis and consulted a doctor, and suffered permanent residual impairment, and 
control of one arm and one leg, and in his application for insurance on inquiry had 
denied such condition and conduct. 

The testimony establishes that prior to February, 1921, defendant was strong, 
virile, and healthy athlete, was active in basket ball and other athletic activities 
in the Y. M. C. A.; that he hiked in the mountains over long trips between 1921 
and 1932, and fished along mountain streams. In January, 1921, defendant had 
Influenza and was attended by a physician. February, 1921, on one of his hikes 
defendant slipped and fell down a rocky declivity some 12 or 15 feet, injuring his 
right knee and shoulder, and fractured some small bones in his right hand. He 
carried this hand in front of his body in a sling, suspended from his neck, for 
several weeks. He was working in the county assessor’s office. He was a good 
penman and wrote by free-arm movement, and after this injury he wrote by 
holding his right wrist with his left hand. 

June 11, 1921, defendant went to Vancouver, B. C., with his mother who, he 
says, had sleeping sickness, to consult a specialist. The doctor, however, does not 
remember the mother, but remembers diagnosing defendant’s illness as sleeping 
sickness. Defendant says the mother’s illness was diagnosed, and challenged atten- 
tion to the daily memorandum of the doctor that “F. M.” and “J. N.” Carver are 
noted and the examination was in fact the mother, and that only the defendant’s 
shoulder was examined after the mother’s diagnosis was made, and in this has 
corroboration by his brother, physical director in the Bellingham State Normal 
School. Defendant’s sister also testified that the mother did go with the defend: 
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ant and her brother to Vancouver, B. C., and that her right foot was impaired, 
and when her right leg was crossed over the left knee, the right foot was “shaky” 
and she carried her right hand in front of her body, and that the hand trembled 
and was “shaky.” The letters “J. N.” are on the statement. These are the 
mother’s initial and there is a line drawn across them showing, no doubt, that 
“J. N.” was first written and the letters crossed out and “F. M.,” defendant’s initials, 
written instead. 

Defendant continued to work following injury in February after a short inter- 
val, and was somewhat active in athletics, refereed several foot ball games, took 
hikes in the hills every autumn, carrying heavy packs each time, and during all 
of the time had a limp in his right leg and in walking dragged his right foot to 
some degree. This was not so noticeable after 1925, and “a stranger might not 
notice it.” 

He swung and carried his arm somewhat in the relation of a diagonal swing 
at an acute angle in front of the body, and obtuse angle to the batck, instead of 
swinging directly for’d and aft; his right arm somewhat flexed at the elbow. 

‘In 1932-1933, he walked over mountain ranges 200 to 4,000 feet elevation, 
and from 2,400 feet in one day and back the next, carrying a pack. In 1933 he 
went to Elbow Lake 1,500 to 4,000 feet elevation, carried a 35-pound pack. Hiking 
was his hobby. He weighed in 1921, 150 pounds; in 1934, 155 pounds. He now 
weighs 145 pounds. 

In 1927 and 1928 defendant was an expert operator on the Monroe Comptom- 
eter, “one of the best in the city,” the Comptometer has 87 keys which are com- 
pactly set and movement of the hand must be steady so as to touch the right key. 
The operation requires the use of both hands. Defendant was employed by some 
of the leading mercantile firms in the city of Bellingham, after hours in extending 
and copying inventories, and they found his “work very satisfactory.” 

He made application to the Traveling Men’s Association of Iowa for insurance 
in 1927, in which he stated he “had sleeping sickness in February, 1921. It 
began on February 14th, and he was back to work in approximately seven weeks. 
I am apparently fully recovered and have been doing the same work since as I was 
doing before being sick.” 

He also made application for insurance in another company. Paul Rocky, 
agent for the insurance company in 1927, in which he made practically the same 
statement as to sleeping sickness. 

In the application in issue, he said: 

“QO. Are you in good health? A. Yes. 

“Q. Have you suffered from any ailment or disease * * * of the lungs, brain, 
or nervous system? A. No. 

“Q. Have you ever consulted a physician or practitioner for any disease or 
ailment not mentioned in your above answers? A. No,” : 

At the foot thereof appears the following: “I hereby declare that all the 
statements and answers to the above questions are complete and true, and I agree 
that they shall form a part of any policy contract that may be issued on the 
strength thereof, and I expressly waive on behalf of myself and of any person who 
shall have or claim any interest in any policy or contract issued hereunder all 
provisions of law forbidding any physician or other person who has attended 
or examined me, or who may hereafter attend or examine me, from disclosing 
any knowledge or information which he thereby acquired, or may hereafter 
acquire.” 

In the second application of March 2, 1934, defendant made statements as fol- 
lows: “I have never made application for life, accident or health insurance which 
was declined, postponed, or modified as to the amount planned or premium (any 
exception must be stated in full) A. No exception.” 

2A: “Has you application for life, health or accident insurance ever been 
rejected, postponed, rated up or rejected?” (if yes, state names and dates) “No.” 

4A: “Have you ever suffered any injury or disease? (if yes, state full details 
below) “No.” 

4B: “Have you ever consulted a physician or practitioner for any disease of 
ailment not mentioned in your above answers? (if yes, state full details below) “No. 

“I have never made an application for Life, Accident, or Health Insurance 
which was declined, postponed, or modified as to the amount, plan, or premium. 
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“Has your application for Life, Health, or Accident Insurance ever been 
rejected, postponed, rated up, or rejected?” (if yes, state each company, date, and 
cause) “No.” ' 

“7, Are you at this date in good health?” “Yes.” 

Also states, “I hereby declare that all the answers to the above questions are 
complete and true, and I agree that they shall be the basis for any action taken 
by the company upon this application,” and, further: 

“IT hereby agree that my application on which policy No. 539181 was issued 
together with the declarations made therein, shall be the basis of and form a part 
of the contract hereby accepted, and I hereby certify that I am now in good 
health and have had no sickness, injury or impairment of health since the date of 
my examination under the original application above referred to; that there has 
been no change in my femily history since the said examination, and further- 
more, that I have mace no application for life insurance that has not been granted 
in the exact kind and amount applied for. * * * ” 


In January, 1934, he made application in the plaintiff company for $10,000 
which was issued. On March 21st, of the same year, he made application for addi- 
tional insurance in the sum of $14,000 which he could do without re-examination 
for physical condiuon on the basis of answers in his application for the former 
policy and his statement that he was in good health. 


Plaintiff states that he made the answers in applications to the policy in 1927 
because he wished to get rid of the agents; that he did not desire insurance; 
and that stopped the annoyance. Paul Rocky, agent, who took one application, 
testified, but there is no testimony that there was any annoyance, or that he called 
more than once, and the agent and defendant were close, intimhate friends. The 
other company had no soliciting agent, but the application was merely indorsed 
by another member who carried insurance in the company and received for such 
act from the company a token, a “pig skin” pouch, or something of that character. 

In 1928 defendant Carver also told a Mr. Crum that he had sleeping sickness. 
Crum was not an insurance solicitor. 


In 1930, defendant consulted his physician in Bellingham. The doctor found 
his right hand trembling and “shaky” and on being asked the cause the defendant 
said to his doctor that he had had sleeping sickness. 


In the policy in issue defendant in his application denied having had any 
sickness or consulted any physician, and on the 19th day of March, 1934, he 
obtained the second policy on his answers in his application and answers for policy 
in January, 1934, and examination by the physician, and the $14,000 policy was 
issued upon the return of his $10,000 policy, instead of obtaining an increase of 
$14,000, he obtained an increase of $4,000. On receipt of $14,000 policy he returned 
it to have provision incorporated that during total disability premium payments are 
waived. 

Defendant, after the issuance of the above policy by the plaintiff, obtained a 
policy in the Mutual Benefit H. & A. Association for $100 monthly benefit, and in 
the Massachusetts Protective Association for $200 monthly benefits, and other 
policies so as to receive $375 monthly benefit. Defendant says, he had an annual 
income in addition to the salary of approximately $2,500. The testimony shows, 
however, less than $1,500 in one year, $1,200 of which was an advance sale price 
over the purchase price of real estate. He had invested in some stocks, but there 
is no evidence of profit or much income of such stocks. The annual premiums on the 
policies issued to the defendant were approximately $1,400. 

On November 14, 1934, defendant awoke in the morning and found that his 
tight arm and right leg were partially paralyzed. He was totally impaired, and 
made application for payment under the impairment clauses of all the policies, in 
all of the companies that had issued policies to him. Each of the other companies 
compromised the claim made against it. The plaintiff, after making some pay- 
ments, brought this action to cancel the policy on the ground of fraud, tendering 
and on refusal to accept same, depositing in this court all premiums paid by the 
defendant. After this suit was begun, the defendant went to Vancouver, B. C., and 
asked the nurse at the doctor’s office, whom he had consulted in June, 1921, not 
to disclose to any one that he had consulted the physician in June, 1921. The 
policies would not have been issued if the interrogatories had been truly answered. 
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[2] If the defendant made the challenged statements with the actual intent to 
deceive, the policies must be canceled. 

The legislative policy of the states does not lightly void or cancel insurance 
policies. Section 7078, Rem. Rev. Stat. Wash.: oe 

“No oral or written misrepresentation or warranty made in the negotiation of 
a contract or policy of insurance, by the assured or in his behalf, shall be deemed 
material or defeat or avoid the policy or prevent it attaching, unless such misrep- 
resentation or warranty is made with the intent to deceive.” 

Remington’s Revised Statutes, § 7238, a later enactment, reads as follows: 

“The falsity of any statement in the application for a policy of insurance 
against loss or damage from the sickness, or the bodily injury or death of the 
insured by accident shall not bar the right to recovery thereunder unless such false 
statement was made with actual intent to deceive or unless it materially affected 
either the acceptance of the risk or the hazard assumed by the insurer.” (Italics 
supplied. ) 

[3-5] The burden rests upon the company to show that any false statements 
made were with actual intent to deceive. Askey v. New York Life Insurance Co., 
102 Wash. 27, 172 P. 887, L. R. A. 1918F, 267. Where a false statement is made, 
however, knowing it to be false, the presumption is that it was made with the 
intention to deceive. Quinn v. Mutual Life Insurance Co., 91 Wash. 543, 158 P. &2. 
The defendant confessedly deliberately and consciously made the false statements. 
The statements are material, induced the plaintiff to issue the contract of insurance, 
assumed a hazard which without such falsity it would not have assumed. The 
fact that several applications for insurance had been denied when the truth was 
told, and after the issuance of the policy in January, 1934, upon the false state- 
ments other policies were obtained upon like false statements involving annual 
premiums of approximately $1,400 and monthly indemnity of $375 with the defend- 
ant’s somewhat limited income, and the endeavor to suppress the evidence of 
previous consultation with the consulted physician (Dr. Thompson) in 1921, and 
not disclosing consultation with Dr. Smith in 1930, the conclusion appears to me 
inevitable that the statements were made with actual intent to deceive, Mutual Life 
Insurance Co. vy. Campbell, 170 Wash. 485, 487, 16 P.(2d) 836; Perry v. Conti- 
nental Insurance Co., 178 Wash. 24, 33 P.(2d) 661. The defendant knew that 
when the truth was told all insurance was denied. The plaintiff’s officers testi- 
fied policies would not have been issued had the truth been told. The Supreme 
Court of Washington in Great Northern Life Insurance Co. v. Johnson, 60 P.(2d) 
109, decided August 20, 1936, said the rule of section 7078, supra, should not be 
extended to include an insurance contract which would not have been issued if the 
truth as to known facts inquired of had been told. 

[6, 7] I think that the rule that statements in applications for life insurance of 
prior illness and consultation with physicians are material, as a matter of law 
is stare decisis. Hesselberg v. AXtna Life Insurance Co. (C. C. A.) 75 F.(2d) 490; 
Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. 
Ed, 1202. The issue here does not involve a temporary functional disorder or 
indisposition. Houston v. New York Life Insurance Co., 159 Wash. 162, 292 P. 
445. It is permanent residual impairment which was known to the defendant 
as shown by his statements over a period of years to and covering the time 
of consultation with his physician in 1930, and this was known to be material as all 
insurance was denied when the truth was told. While insurance contracts aside of 
statute are uberimae fidei and voidable for suppression of truth when required to 
speak truly, Stipcich v. Metropolitan Life Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 
72 L. Ed. 895, the statute of Washington enters into and becomes a part of the 
contract, and the suppression or falsity must be made with actual intent to deceive. 
While it is psychologically impossible to enter the mind of the defendant to 
determine the motive prompting the false statement, all the related circumstances 
with the statements and conduct of the defendant preclude any conclusion other 
than the false statements were made with actual intent to deceive. 

The foregoing may stand as the court’s findings and conclusion. If either, or 
both parties desire fuller or more formal findings such may on notice be presented. 
Form of decree canceling the policies may on notice be presented. 
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EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. MacKIRGAN. No. 8195. 
Circuit Court of Appeals, Fifth Circuit. Nov. 10, 1936. 
86 Federal Reporter (2d) 271. 
1. TOTAL DISABILITY. 

Insured’s obtaining a few orders for printing work under necessity, though in 
great pain and not really able to attend to business, held not necessarily inconsistent 
with a claim of total disability under terms of a policy insuring against death and 
disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. TOTAL DISABILITY. 

In Georgia, total disability provisions of life policies are construed with great 
liberality. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. TOTAL DISABILITY. 

In absence of statute, terms of life policy were controlling in determining 
whether policy remained in force at time of death of insured, because of total and 
presumably permanent disability occurring during period of grace, since parties 
were free to contract as they pleased. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. DOUBLE INDEMNITY. 

Life policy containing double indemnity and disability clauses held construable 
as single contract for single premium, as respects determination of whether policy, 
a premium of which was in default, was in force at time of insured’s death, because 
of total and presumably permanent disability occurring during period of grace. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. WAIVER OF PREMIUMS. 

Life policy provision, that policy should not lapse for nonpayment of pre- 
mium in case of insured’s total and permanent disability, held construable as waiver 
of payment of premiums, where insured became totally and permanently disabled 
during grace period. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. LAPSE. 

Under disability clause of life policy, where insured became totally and perma- 
nently disabled during grace period, disability benefits became payable and insurer 
was required to apply amount due insured to payment of a premium in default so as 
to keep policy in force. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

7. TOTAL DISABILITY. 

In action on life policy, whether insured became totally and presumably 
permanently disabled prior to expiration of grace period, so that policy remained 
in force and covered subsequent death of insured, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from the District Court of the United States for the Northern District 
of Georgia; E. Marvin Underwood, Judge 

Action by Laura Kear MacKirgan against the Equitable Life Assurance Society 
of the United States. From an adverse judgment, the defendant appeals. 

Affirmed. , 

Robert S. Sams, of Atlanta, Ga., for appellant. 

Eugene M. Mitchell and B. L. Milling, both of Atlanta, Ga., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

SieLey, Circuit Judge. 

Mrs. Laura Kear MacKirgan, as beneficiary of her husband’s life insurance 
policy for $10,000 issued by the Equitable Life Assurance Society, recovered judg- 
ment for the insurance less a loan against the policy. The errors assigned on 
this appeal are a refusal to direct the verdict for the defendant, and two refusals 
to charge as requested and two charges otherwise. The pleadings admit that 
the insured failed to pay the quarterly premium which was payable February 
2, 1932, that he made no claim of disability under the provisions of the policy 





764 The Insurance Law Journal, Vol. 88 [Apr., 1937 


relating thereto until January 25, 1933, that the company declined to recognize 
this claira, that the insured then brought a suit for disability benefits which was 
pending when he died January 30, 1934, and is yet undetermined. Mrs. Mac- 
Kirgan’s claim as beneficiary of the life insurance was declined. Her petition 
sets up that the insured became totally disabled and presumptively permanently 
so under the terms of the policy by January 15, 1932, before the premium pay- 
able February 2 was due, and in consequence the policy did not lapse for non- 
payment of that premium but was in force at the insured’s death. The issue of 
fact is when such disability began. The questions of law are at what date the 
disability must have existed under a proper construction of the policy in order 
to prevent a lapse, and whether working at the expense of health and under 
necessity when really unable necessarily defeats a claim of disability. The 
defendant requested the judge to charge that total disability must be proven to 
have existed thirty days before February 2, 1932, when the premium was payable, 
and he charged instead that the critical date was the expiration of the grace of 
thirty-one days thereafter; and defendant requested him to charge that no 
matter what the insured’s physical and mental condition was, if he continued in 
any occupation or to perform any work for compensation of financial value he 
was not totally disabled under the policy, but the judge charged instead: “Such 
disability means one ‘which prevents the insured from engaging in any occupa- 
tion or performing any work for compensation of financial value’ and it must 
be total as distinguished from partial disability. Of course the work must be 
substantial and not trivial, amount to a job, an occupation, and a disability under 
this policy does not necessarily imply an incapacity to do any work at all, or 
that the person must be bedridden, or that he must work where to do so would 
shorten his life or seriously impair his health; and the fact that he did do some 
work because forced thereto by absolute necessity when he was really not able 
to work would not change a total disability to a partial one. The fact that one 
has done some work just before or after the alleged lapse of his policy is not of 
itself sufficient to defeat his claim of total and permanent disability. He may 
have worked when really unable and at the risk of endangering his life or 
thealth.” 


On the question of disability the evidence very briefly stated tended to show 
that the insured began to have severe pains in his back and head in the spring 
of 1931 which steadily grew worse. Although he certified to the insurance 
company in October that he was in good health in order to have some change 
made in his policy, by December he was unable to sleep much at night or even 
to remain lying in bed or to sit up to play cards; he had lost flesh and become 
very irritable, his spine had become greatly curved and his chest sunken, he 
suffered constant pain thought to be arthritis, could hardly get in or out of an 
automobile or walk, nevertheless he continued in January and February, 1932, to 
have his daughter drive him around in an effort to get orders for printing, which 
was his business, on which he received commissions. During January and Febru- 
ary he is shown to have thus earned commission of about $5 on each of five 
orders, and in February, May, July, and October to have gotten four orders from 
a medical inspector for this appellant on which he received commissions, besides 
some other orders mostly from Yaarab Temple of the Shriners, of which he was 
a member. There was, however, evidence from which the jury could conclude 
that these were all due more to friendship and to pity for the insured than to 
any effort he put forth. He drove a car to Florida during the summer, but there 
is testimony that he was in a very bad condition in Florida, He became bed- 
ridden in October, 1932. He exercised no options about his policy after failing 
to pay. the premium payable February 2, 1932. In January, 1933, he claimed 
disability benefits beginning January 15, 1932. He died in January of 1934, and 
on a post mortem examination it was found that he had tuberculosis of lungs, 
liver, spine, and brain, and calcium protuberances had formed on the vertebre 
of his spine. A physician testified that this last was no doubt his trouble all 
along, and would cause great pan, and that he thought insured’s undertaking to 
work substantially affected his health and tended to shorten his life, and that 
he should have been in some institution at rest instead of going about. 


{1, 2] The policy provisions here applicable, descriptive of the total and per- 
manent disability which comes within it, are these: “For the purposes of this 
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policy (A) disability is total when it prevents the insured from engaging in any 
occupation or performing any work for compensation of financial value, and (B) 
total disability is presumably permanent only under the circumstances and from the 
date (herein called the effective date) as follows: (1) * * * (2) when it has existed 
continuously for three months—then from the date of the completion of one month 
of such continuous total disability.’ From the evidence recited it is plain that 
MacKirgan’s disability did become total, and that it was continuous for more than 
three months and until his death, so that a presumption of permanency arose dat- 
ing back to thirty days after it first became total. The question is: At what stage 
is the disability to be considered as having become total? ‘The insurer says only 
when the insured is positively and literally prevented from doing any work for com- 
pensation of financial value, and that this came about first in October, 1932. The 
judge charged those words of the policy, but explained and qualified them as 
above quoted. In doing so he apparently followed expressions of this court in the 
case of Metropolitan Life Insurance Company vy. Foster, 67 F.(2d) 264, where the 
policy definition of total disability was quite like that now before us though the 
disablement was of a different sort. The policies which have come before the 
courts have used varying terms, such as “disabled from,” “unable to,” or, as here, 
“prevented from” working: They are all capable of a rigid literal construction so as 
to exclude from the benefit of the insurance cases where any work is done even 
though very slight and at the expense of health or under pain so great that work 
ought not to be expected of the sufferer. But the weight of authority is that the 
terms are not intended in that rigid sense, and that one whose work is only trivial 
or is done under the pressure of necessity and at the expense of health or great 
pain is disabled or unable or prevented from working within the real meaning of 
the insurance. Cf. United States v. Martin (C. C. A.) 54 F.(2d) 554. We adhere 
to this view, which was expressed in the Foster Case, supra, after examination of 
the collections of the cases there referred to. In Georgia, where this contract was 
made, total disability provisions are construed with great liberality. Prudential 
Ins. Co. v. South, 179 Ga. 653, 177'S. E. 499, 98 A. L. R. 781. We accordingly find 
no error in the charge refused or in that given as applied to the evidence in this 
case. 

[3] But a correct fixing of the date is required at which total and presumably 
permanent disability must be found by the jury to have occurred. Under the charge 
requested on this point the disability must have been total for thirty days before 
February 2, 1932, the day the unpaid premium was payable. Under the charge 
given it was enough to save the insurance if it had existed for thirty days before 
the additional grace period of 30-one days expired. Stated otherwise, the question 
is whether the life insurance under this policy will be saved by a total and pre- 
sumptively permanent disability occurring in the grace period, as it would be if it 
had occurred before the unpaid premium became payable. The policy must give 
answer, there being no controlling statute, and the parties free to contract as they 
please. The face of the policy promises to pay the beneficiary $10,000 on due proof 
of the death of the insured, provided premiums have been paid and the policy is 
in force; to increase that amount to $20,000 if the death is from accident as 
defined in the policy; “and further if the insured before age sixty becomes totally 
and presumably permanently disabled as defined in the total and permanent disability 
Provision on the fourth page hereof the Society will, subject to the conditions of 
such provision, waive subsequent premiums and pay* to the insured a disability 
income of $100 a month.” “This insurance is granted in consideration of the pay- 
ment in advance to the Society of One Hundred and Thirty-Four and 20/100 
Dollars, and of the payment quarterly thereafter of a like sum upon each second 
day of May, August, November and February * * *.” The definitions of total 
and presumably permanent disability above quoted from the fourth page of the 
policy are followed by this: “Upon due proof before the expiration of one year 
after default in the payment of premium or, if there be no default, not later than 
one year from the maturity of this policy, that the insured while the policy was in 
force became totally and presumably permanently disabled as above defined due to 
hodily injury or disease * * * the Society will (a) waive payment of all premiums 
falling due upon this policy after the effective date of such disability and during its 
continuance and (b) pay to the insured a monthly disability income, etc., (Note: 


*All italics are ours. 
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Any premium so waived and any disability income so paid shall not be deducted 
from any amount payable in any settlement of this policy).” The policy further 
provides as to premiums and defaults: “All premiums are payable in advance at 
the Home Office * * *.” “Grace. A grace of thirty-one days will be granted for 
the payment of every premium after the first, during which period the insurance 
hereunder shall continue in force. No interest will be charged upon premiums paid 
during the days of grace. If death occur within the days of grace the premium 
then due and unpaid shall be deducted from the amount payable hereunder.” “Fail- 
ure to pay any premium on or before the day on which it falls due shall constitute 
a default hereunder. Upon default this policy shall lapse and the insurance herein 
cease except as stated in the provisions entitled Grace, and Options on Surrender 
or Lapse * * *.” 

[4] We are of the opinion that the policy, though providing for three bene- 
fits on diverse contingencies, is a single contract for a single premium. There is a 
statement that $3.80 is included for the double indemnity and $12 for the disability 
benefit, and that on any anniversary of the policy either or both of these insurances 
may be discontinued by returning the policy for proper indorsement, but such a 
change was never made. If the whole premium of $134.80 be not paid, the whole 
policy lapses together. “The insurance herein shall cease” means all of it. The 
natural meaning of the provision that “failure to pay any premium on or before the 
day on which it falls due shall constitute a default” is that a default occurred 
February 2, 1932, in this case. This meaning of the word “due” is supported by the 
preceding paragraph, “If death occur within the days of grace the premium then 
due and unpaid shall be deducted,” where it evidently applies to the beginning of 
the grace period and not to its end. Compare Bankers’ Life Co. v. Burns (C. C. 
A.) 30 F.(2d) 327; Joyner v. Jefferson Standard Life Ins. Co. (C. C. A.) 53 F.(2d) 
745. According to this interpretation, the whole premium became in default Feb- 
ruary 2, 1932, and the entire insurance lapsed “except as stated in the provisions 
entitled Grace, etc.” Put the provision entitled “Grace” declares that for thirty- 
one days not withstanding the default, “the insurance hereunder shall continue in 
force.” Again all of it is meant. The effect of the grace provision is that a credit 
of thirty-one days is available for paying the premium and for doing away with 
the tentative lapse of the policy, no interest even being chargeable on the premium. 
During this period of suspense if death occurs the death insurance and the double 
indemnity being in force are collectible, and by express agreement the overdue 
premium is to be paid out of the insurance. It is equally plain that if the disability 
insured against occurs during the grace period the disability income becomes 
collectible; and by the parenthetical note above quoted the “premiums waived” are 
not to be’ deducted. If the overdue premium on which grace was running when 
the disability occurred is not within the provision for waiving premiums, it would 
of course not be waived, but it would be, without any express provision to that 
effect, a good offset against what the Society owed. The nonwaiver of that 
premium would not be construed to defeat the disability insurance plainly continued 
in force by the grace provision. ‘AEtna Life Ins. Co. v. Palmer, 159 Ga. 371, 125 
S. E. 829. 

15, 6] Would then the life insurance also continue beyond the grace period, 
the disability persisting? We think so. The waiver of premiums on disability as 
promised in the face of the policy is of “subsequent premiums,” and on the fourth 
page is of “all premiums falling due upon this policy after the effective date of 
such disability and during its continuance.” All premiums after that of February 
2, 1922, are clearly waived. It is said that that payable February 2, 1932, “fell due” 
on that date rather than at the end of its grace period and is not waived because of 
a disability occurring during the grace period. Looking to the unity of the policy 
and its broad purpose that disability shall both cause an income and preserve with- 
out premium payment the life insurance. we think that it was intended that if a dis- 
ability occurred during the grace and while the policy was in force the insured was 
to be relieved of the pending and the future premiums during disability; for that 
one on which grace has not expired nor interest is running is not absolutely due. 


Thus it was held in Minnesota Life Ins. Co, vy. Marshall (C. C. A.) 29 F.(2d) 977, 
under circumstances and on a waiver agreement substantially like those before us. 
See, also, Life Ins. Co. of Virginia v. Williams, 48 Ga. App. 10, 16, 172 S. E. 101. 


But even if not waived, the premium ought to be considered as paid and to be 
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charged by the Society against the disability payments owed by it. In either view 
the life insurance persists along with the unlapsed disability benefits of the same 
policy. The District Judge was therefore right in charging the jury as he did. 

[7] The evidence made a jury issue as to the occurrence of total and presum- 
ably permanent disability before the expiration of the grace period, and their 
finding is conclusive. 

The judgment is affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. WELLS FARGO BANK 
& UNION TRUST CO. No. 7797. 
Circuit Court of Appeals, Ninth Circuit. Nov. 30, 1936. 
86 Federal Reporter (2d) 585. 
1. GASES AND FUMES. 

Whether insured’s death from asphyxiation through inhaling carbon monoxide 
gas while working on automobile in garage, two doors of which were open, 
resulted from bodily injuries effected solely through “accidental means” within 
double indemnity provision of life policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; A. F. St. Sure, Judge. 

Action by the Wells Fargo Bank & Union Trust Company, as trustee, against 
the Mutual Life Insurance Company of New York. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Frederick L. Allen, of New York City, and F. Eldred Boland and Leo R. 
Friedman, both of San Francisco, Cal., for appellant. 

Lloyd W. Dinkelspiel, F. Whitney Tenney, Richard E. Guggenhime, and 
Heller, Ehrman, White & McAuliffe, all of San Francisco, Cal., for appellee. 

Before Wilbur, Garrecht, and Mathews, Circuit Judges. 

Per Curiam. 

In this case there was a former appeal in which the present appellee was 
the appellant. We reversed the judgment entered in favor of defendant upon a 
directed verdict and sent the case back to the District Court for a new trial 
upon the ground that the evidence was sufficient to justify submission of the case 
to the jury. Wells Fargo Bank & Union Trust Co. v. Mutual Life Ins. Co., 66 
F.(2d) 890. At the second trial the plaintiff trust company prevailed and the 
insurance company now brings this case before us. Except that no testimony 
regarding the choke of the automobile was introduced, the evidence was otherwise 
practically identical with that presented at the first trial. Therefore, to save 
repetition, we refer to the previous decision, supra, for a detailed statement of the 
facts. 

|1] There are 10 assignments of error, Assignment 1 is that the trial court 
erred in denying appellant’s motion for a directed verdict made at the close of all 
the evidence. The motion was that the court direct the jury to return a verdict 
in appellee’s favor for the amount of the single indemnity ($15,000) provided for 
in the policy, less certain admitted deductions, the net amount of such single 
indemnity being $14,527.65. The ground of the motion was that the evidence was 
insufficient to warrant a finding that the death of the insured resulted from bodily 
injury effected solely through external, violent, and accidental means, and insuff- 
cient, therefore, to warrant a verdict for the double indemnity ($30,000) provided 
for in the policy. The evidence, as above stated, was not materially different from 
that given at the first trial of this case. That was held sufficient to justify sub- 
mission of the case to a jury. Wells Fargo Bank & Union Trust Co. v. Mutual 
Life Ins. Co., supra. The appellant’s motion was properly denied. 

[2] Assignment 2 is that the trial court erred in denying appellant’s motion 
for a directed verdict made at the close of appellee’s case. Appellant waived this 
alleged error by introducing evidence in its own behalf. Sacramento Suburban 
Fruit Lands Co. v. Melin (C. C. A. 9) 36 F.(2d) 907, 909. 

[3, 4] Assignment 3 is: “That the evidence was and is insufficient to justify 


or support the verdict of the jury and/or the judgment.” This is not a proper or 
sufficient assignment of error, nor is it separately or specifically urged in appel- 
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lant’s brief and therefore should not be considered. Dayton Rubber Mig. Co. y, 
(C, C, A. 9) 63 F.(2d) 865; Hecht v, Alfaro (C. C. A. 9) 10 F.(2d) 464, 


[5] Assignment 4 is that the trial court erred in denying appellant’s motion to 
strike out certain testimony given by a witness for appellee. Assignment 5 is that 
the trial court erred in admitting, over appellant’s objection, certain testimony 
given by a witness for appellee. These alleged errors are not specified in appel- 
lant’s brief, as required by our rule 24, and should therefore be disregarded. 


[6] Assignment 6 is that the trial court erred in failing and refusing to give 
the jury six instructions said to have been requested by appellant. This assignment 
is invalid, in that it attempts to cover six alleged errors, thereby violating our rule 
11, which provides that an assignment of errors “shall set out separately and par- 
ticularly each error asserted and intended to be urged.” E. R. Squibb & Sons y. 


Mallinckrodt Chemical Works (C. C. A. 8) 69 F.(2d) 685, 687; Albany Perforated 


Wrapping-Paper Co. v. John Hoberg Co. (C. C. A. 7) 109 F. 589; Sutherland v. 
Brace et al. (C. C. A. 7) 71 F. 469; A, T. & S. F. R. Co. v. Mulligan (C. C. 
A. 7) 67 F. 569. 

[7] For the same reason assignment 7, directed to the giving by the court of 
certain instructions, is unavailing. 

[8] But there is still another reason why such an assignment fails to properly 
present a question for review. The record shows that, following the giving of the 
instructions by the court to the jury, counsel for the defendant said: “At this time, 
for the purpose of the record, we desire to object and to note an exception to the 
action of the Court in its refusal to give defendant’s requested instructions 5, 6, 
8,10 and 11. Likewise we desire to note an exception to the Court’s refusal to give 
defendant’s requested instructions Nos. 20 and 21. We likewise desire to note an 
exception to the Court giving—if the reference is sufficient—plaintiff’s proposed 
instructions 3, 6, 7 and 8. I may state that plaintiff’s instruction 3 is to the effect 
of what particular inferences the jury will be permitted to draw. I think your 
Honor is conversant with that, as to the specification of those inferences and not as 
to the general language preceding it. Our objection to plaintiff’s proposed instruc- 
tions 6, 7 and 8 is on the ground of the burden of proof as to suicide in a case 
of this kind. Likewise we desire to note an exception to that portion of the Court's 
charge which deals with the subject of miscalculation as an unforeseen fortuitous 
circumstance.” 

The exceptions, quoted above, taken to the court’s instructions, are insufficient to 
raise any point for consideration by this court on appeal. They fail to state the 
grounds upon which they are based, and such neglect is fatal. This court said 
in Royal Finance Co. of California.v. Miller, 47 F.(2d) 24, 27: “The exception 
to this ‘instruction does not state the ground of the exception as is required of a 
arty in order to present such objections in this court. In Sacramento, etc. v. 
oucks, 36 F.(2d) 921, in speaking of the specification of error as to instructions 
given by the trial court, we said: ‘These specifications of error cannot be considered, 
for the reason that the exceptions to the charge do not show the ground of the 
objection thereto.’ See, also, Sacramento Suburban Fruit Lands Co. v. Johnson 
(C. C. A.) 36 F.(2d) 925.” 

Again, in First Nat. Pictures v. Robison, 72 F.(2d) 37, 39, we said: “We call 
attention to the fact that, although this and many other instructions to the jury were 
excepted to by the defendants’ attorneys who tried the case in other respects with 
meticulous care, no ground for the exceptions were stated to the court, and, conse- 
quently, such exceptions cannot be considered.” (Many cases cited.) 

See, also, Pacific S. S. Co. v. Holt, 77 F.(2d) 192, 199 (C. C. A. 9). State Life 
Ins. Co. v. Sullivan, 58 F.(2d) 741, 744 (C. C. A. 9). 

[9] Assignment 8 is that the trial court erred in giving the jury certain instruc- 
tions therein set forth. This alleged error is not specified in appellant’s brief, as 
required by our rule 24, and should, therefore, be disregarded. 


[10] Assignment 9 is that the trial court erred in denying appellant’s motion for 
a new trial. Such a ruling is not assignable as error. Fairmount Glass Works 


v. Cub Fork Coal Co., 287 U. S. 474, 481, 53 S. Ct. 252, 77 L. Ed. 439. 


[11] Assignment 10 is that the trial court erred in denying appellant’s motion 
to amend the judgment by disallowing interest on $14,527.65 thereof from October 
4, 1932. Appellant’s answer admitted that it owed appellee $14,527.65, but denied 
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that it owed anything more. This amount, plus 1 per cent. thereof as clerk’s fees 
(28 U. S. C. A. § 555), was deposited by appellant in the registry of the District 
Court on October 4, 1932, and thereafter “remained in the registry of said court, 
subject to the order of * * * [appellee] and subject to the right of * * * [appellee] 
to withdraw and receive said sum at any time,” but appellant did not deposit or 
tender to appellee the other $15,000 which, it is now established, appellant owed 
appellee. In depositing the $14,527.65, appellant did not stipulate, or offer to stip- 
ulate, that appellee might accept this amount without prejudice to its right to 
demand the other $15,000. It was apparently intended that the smaller sum, if 
accepted at all, was to be in full settlement of appellee’s claim. Having tendered 
less than was due, appellant cannot be relieved from paying interest on the amount 
tendered. Lilienthal v. McCormick (C. C. A. 9) 117 F. 89, 96. Appellant’s motion 
was properly denied. 
Judgment affirmed. 


JONES v. SOVEREIGN CAMP, W. O. W. 4 Div. 918. 
Supreme Court of Alabama. Dec. 17, 1936. 
171 Southern Reporter 359. 

1. WAIVER. f ; 

Under statute, subordinate officials of fraternal benefit society cannot waive 
society’s constitution and by-laws (Code 1923, § 8477). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 
2. WAIVER. 

Supreme camp of fraternal benefit society and its officers may waive conditions 


made for benefit of association (Code 1923, § 8477). 
(For other cases, see Insurance, Dec. Dig. § 755[2].) 
3. SUSPENSION. 


Whether fraternal benefit society waived right to suspend member who paid 
assessment a few days after it was due by its course of conduct in accepting 
assessments paid a few days after they were due held for jury (Code 1923, § 8477). 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Houston County; D. C. Halstead, Judge. 

Action on a policy of life insurance by Harietta Jones against the Sovereign 
Camp of the Woodmen of the World. From a judgment for defendant, plaintiff 
appeals. 

Transferred from Court of Appeals under Code 1923, § 7324. 

Reversed and remanded. 

L. A. Farmer and E. S. Thigpen, both of Dothan, for appellant. 

W. L. Lee, of Dothan, for appellee. 

GARDNER, Justice. 

Suit upon a benefit certificate, with trial on an agreed statement of facts, 
resulting in the affirmative charge being given in behalf of the defendant fraternal 
organization. 

Coy Jones, the insured, became ill, and was carried to the hospital on March 9, 
1933, where he died on April 22d, following. 

_ Defendant insists that at the time the insured became ill he was suspended, and 
his certificate void because of a failure to pay his monthly installment due February 
1, 1933, which became delinquent on March 1, 1933, the February installment not 
having been paid until March 11, 1933, at which time insured was ill in the hospital, 
— the knowledge of either the secretary of the local camp or of the Sovereign 

amp. 

The learned trial judge in his opinion rendered on motion for new trial laid 
stress upon the provision found in the constitution and by-laws of defendant 
organization having reference to suspended members and payments made for the 
purpose of again acquiring membership. 

It may be conceded that, if insured is to be regarded as a matter of law a 
suspended member, then under the agreed facts the trial court’s conclusion finds 
ample support in Sovereign Camp, W. O. W. v. Cox, 221 Ala. 58, 127 So. 847; 
Sovereign Camp, W. O. W. v. Lambert, 228 Ala. 440, 153 So. 627; and Kiker v. 
Sovereign Camp, W. O. W., 232 Ala. 151, 167 So. 313. 

But we think the error lies in assuming insured occupied the position of a 
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suspended member at the time of his death. As to whether or not such was the case 
we are persuaded a jury question was presented. The suspension, as previously 
observed, is claimed to have resulted from a failure to pay the assessment for 
February, 1933, before March 1, 1933—the payment having been made on March LI, 
1933. The agreed statement of facts, however, discloses that the February assess- 
ment was paid just as all previous assessments were paid, with the exception of that 
for December, 1931, which was paid when the policy was issued November 23, 1931. 
The following excerpts from the agreed statement of facts will better illustrate the 
point: 

“That other assessments and camp dues on the policy or certificate issued by 
the defendant to Coy Jones were paid by the said Coy Jones, or for the said Coy 
Jones, to T. M. Holland, Financial Secretary for local camp No. 131 W. O. W. at 
Dothan, Alabama, as follows to-wit: 

“February 10th, 1932, for January assessment, 

“March 3rd, 1932, for February assessment, 

“April 12th, 1932, for March assessment, 

“May 5th, 1932, for April assessment, 

“June 8th, 1932, for May assessment, 

“July 8th, 1932, for June assessment, 

“August 3rd, 1932, for July assessment, 

“September 5th, 1932, for August assessment, 

“October 3rd, 1932, for September assessment, 

“November 5th, 1932, for October assessment, 

“December 6th, 1932, for November assessment, 

“January 7th, 1933, for December assessment, 

“February 13th, 1933, for January assessment. 

“9. That all payments or assessments on said policy or certificate above set out 
were sent by the said T. M. Holland, to the Financial Secretary of the defendant, 
together with reports showing from whom and on what dates the said assessments 
were collected. 

“10. That the payments of assessments on said policy or certificate above set 
out were received by the Secretary of the defendant, were retained by the defend- 
ant and were credited by the said Secretary to the Sovereign Camp Fund as 
provided in section 63 (a) of the constitution and by-laws of the defendant. 

“11. That the defendant association did not notify the said Coy Jones that he 
was suspended for the nonpayment of any of the above installments by reason of 
not paying the same before the last day of the month on which the same was due, 
but the defendant did claim that Coy Jones was suspended on March 1, 1933, for 
failure to-pay the February 1933 assessment before March 1, 1933. 

“12. That the defendant credited the said Coy Jones on its books and the 
Sovereign Camp Fund with the payment of the assessment above set forth.” 


It further appears that one Yates is secretary of the Sovereign Camp, Wood- 
men of the World, and was such secretary during the years 1931, 1932, and 1933; 
that as such secretary he is chief recording, accounting, and correspondence officer 
of defendant association in charge of its books, records, and files, receives all 
applications for membership and causes to be prepared and forwarded for delivery 
all certificates of membership on accepted applications; that he, as such secretary 
receives from the financial secretary of the various local camps all Sovereign 
Camp assessments and installments thereof paid to such financial secretary for the 
members of the respective camps, and conducts the correspondence relative to the 
above stated matters. 

From these facts, therefore, the jury might reasonably infer that the secretary 
of the Sovereign Camp, who had full authority in the premises, was informed and 
understood from the returns and reports of the secretary of the local camp that 
insured was habitually paying his assessment from one month after the first day of 
the month following, and that the local secretary was receiving and receipting 
therefor each month. 

A case of striking similarity is that of Modern Woodmen of America v. Tevis 
(C. C. A.) 111 F. 113, 117, where the following pertinent observations are found: 

“Habitual acceptance of premiums by an insurance company after they are due 
waives payment on the day. Any course of action by a society which leads one 
liable to a forfeiture honestly and rightfully to believe that by conformity thereto 
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a forfeiture will not be incurred, followed by conformity, will estop the association 
from enforcing the forfeiture; and a fraternal beneficiary association, which, by 
its uniform course of dealing with its members, leads them to believe that the 
strict terms of their certificates relative to the prompt payment of assessments and 
the avoidance of the certificates are not and will not be enforced, is thereby estopped 
from defeating the certificate of a deceased member for default in prompt pay- 
ment when he has paid his assessments in due time according to the customary 
course of collection, but, without notice of any change in this course, he has failed 
to pay some of them according to the strict terms of the by-laws and the contract. 
k* * 

“According to the uniform method of collection pursued by the society and its 
agent, Tevis paid his assessments in time; and without previous notice to him of a 
change in this course of dealing the association was estopped from forfeiting his 
membership for his failure to pay them at the exact time fixed by the notices and 
the certificate.” 

[1, 2] True, that case involved the acts of the secretary of the local camp, and 
by virtue of our statute (section 8477, Code 1923) subordinate officers are without 
authority to waive any of the provisions of the constitution and by-laws of the 
association. Kiker v. Sovereign Camp, W. O. W., 232 Ala. 151, 167 So. 313. But 
it is now well settled by our decisions that the above-noted statute is confined to 
subordinates, and that the supreme camp, or its supreme officers, may waive condi- 
tions which were made for the benefit of the association. Sovereign Camp, W. O. 
W. v. Eastis, 210 Ala. 29, 96 So. 866. Kiker v. Sovereign Camp, W. O. W. supra. 
The principle of law therefore upon which the Tevis Case is rested finds application - 
here. 

[3] It was open to the jury to find that the supreme secretary of the defendant 
was aware of the method of assessment payment by the insured; that they were 
habitually and uniformly not promptly paid during the month or on the first of the 
next, but a few days thereafter, and accepted and forwarded to the Sovereign Camp 
without any intimation to the insured that his standing in the order was in any 
manner injuriously affected, and that his certificate of insurance became invalid 
thereby. And it might well be inferred that insured was thus led to believe that this 
uniform method of payment met no disapproval, and that the more exact and prompt 
payment was by defendant waived. The jury could infer, therefore, that, accord- 
ing to this uniform method of collection pursued by the secretary of the local 
camp, and apparently approved by the Sovereign Camp secretary, insured had in 
fact paid his assessment in time, and that defendant had waived the provision of its 
law as to a more prompt payment. 

This principle was recognized and given application by this court in U. S. Life 
Ins. Co. v. Lesser, 126 Ala. 568, 28 So. 646, and Home Protection Ins. Co. v. Avery, 
85 Ala. 348, 5 So. 143, 7 Am. St. Rep. 54. and in the very recent case of Sovereign 
Camp. W. O. W. v. Waller, 232 Ala. 170. 167 So. 563, involving conduct, after 
knowledge on the part of supreme officers of the defendant association. 

The case of Sovereign Camp. W. O. W. v. Allen, 206 Ala. 41, 89 So. .58, rested 
upon facts entirely dissimilar to those here presented, and is of little practical value 
except as to the discussion of the matter of waiver, which is in harmony with our 
Present conclusion. 

If insured was in fact never suspended, the question of his illness, and whether 
or not anv of the officers, either local or sovereign, had knowledge thereof, became 
ere for the issue of fact does not concern reinstatement, but suspension 
only. 

We conclude, therefore, for the reasons stated under the agreed facts, the 
‘question as to insured’s suspension was one for the jury. and that the trial court 
committed error in giving for defendant the affirmative charge. 

Let the iudement be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 
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SOVEREIGN CAMP OF THE a OF THE WORLD v. DANIEL. 
lo. 3571. 
Supreme Court of Arizona. Dec. 7, 1936. 


62 Pacific Reporter (2d) 1144. 
1. GOOD HEALTH. 


_ Where application, life certificate, and constitution and by-laws of fraternal 
society require as condition precedent to taking effect of certificate that insured 
be in good health at time of issuance and delivery of certificate, and insured is 
not in good health at time of delivery, contract is never completed and certificate 
is void ab initio. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 
2. BURDEN OF PROOF. s 

Fraternal society, defending beneficiary’s action on life certificate on ground 
that insured was not in good health when he received certificate as required 
by contract of insurance, had burden of proving insured’s bad health. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 
6. GOOD HEALTH. , 

Evidence that insured was suffering from chronic nephritis when life certificate 
was delivered to him held to show that insured was not in “good health” within 
insurance contract requiring as condition precedent to assumption of liability that 
insured be in good health when he received certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 
8. ILLITERACY. : : oe 

Beneficiary suing on life certificate was estopped from asserting that illiterate 
insured signed application and certificate without knowing he warranted his good 
health, by insured’s failure to ask that application and certificate be read to him 
by persons present when he signed them who were able to read them. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


Appeal from Superior Court, Pinal County; E. L. Green, Judge. 

Suit by Francisca Mungia Daniel against the Sovereign Camp of the Woodmen 
of the World. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded for new trial. 

Thomas W. Nealon, of Phoenix, for appellant. 

Gayle H. Nichols, of Globe, for appellee. 

Locxwoop, Chief Justice. 

Francisca Mungia Daniel, hereinafter called plaintiff, brought suit against 
the Sovereign Camp of the Woodmen of the World, a corporation, hereinafter 
called defendant, as beneficiary under a certain certificate of insurance issued by 
defendant to Manuel Daniel, the husband of plaintiff, hereinafter called deceased, 
who died on the 15th day of March, 1933. The case was tried to a jury which 
returned a verdict in favor of plaintiff, and after the usual motion for new trial 
was made and overruled, this appeal was taken. 

The record shows the following situation. Deceased had previous to 1933 
taken out insurance with the defendant at least twice, but had allowed his policies 
to lapse. On the 6th day of February of that year, feeling himself to be some- 
what indisposed, he consulted Dr. Paul M. Rierson of Miami. He returned for 
treatment on the 8th, 10th, and 12th of February. Dr. Rierson examined the 
urine of deceased, either on the 6th or 8th of February, and at that time discovered 
that he was suffering from chronic nephritis, and probably also had pernicious 
anemia. On the 15th of February, deceased made application for the insurance 
certificate which is the basis of this action. The application contained, among 
other things, the following provisions: 

“For the purpose of securing. the beneficiary certificate herein applied for, 
I hereby warrant that I have not been sick, except as stated herein; that I am 
now in sound bodily health; that T have no injury or disease that will tend to 
shorten my life; * * *” 

“I hereby consent and agree that this application, including the foregoing 
answers made by me under the headings ‘Personal History’ and ‘Family History, 
and all the provisions of the Constitution, Laws and By-Laws of the Association, 
now in force or that may hereafter be adopted, shall constitute the basis for and 
form a part of any beneficiary certificate that may be issued to me by the Sovereign 


nm ~- *- a —*-- © 


Le a week 
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Camp of the Woodmen of the World, whether printed or referred to therein or 
not.” 

“IT hereby certify, agree and warrant that all the statements, representations 
and answers in this application are full, complete and true, whether written by 
my own hand or not, * * *” 

“* * * T further agree that the liability of the Sovereign Camp for the pay- 
ment of benefits shall not begin until after this application shall have been accepted 
by the Medical Director, a beneficiary certificate issued thereon and. personally 
delivered to me, as provided in the Constitution, Laws and By-Laws of the Associa- 
tion, by an authorized person while I am in good health, nor until I shall have 
been obligated in due form and all the requirements of the Constitution, Laws and 
By-Laws of said Association have been complied with.” 

In response to the questions: 


“7. Have you within the past five years suffered any mental or bodily disease 
or infirmity? 


“8. Have you within the past five years consulted or been attended by a 
physician for any disease or injury or undergone any surgical operation?” 
he answered “No.” He again consulted Dr. Rierson on the 20th and 24th of 
February and was treated by him. On the Ist of March, a certificate was delivered 
to deceased, in accordance with the terms of his application. It contained the 
following clause, printed in both English and Spanish, which clauses were both 
signed by deceased when he accepted the certificate : 


“I have read the above certificate and accept the same, and warrant that I am 
now in good health and have not been sick or injured since the date of my applica- 
tion.” 

On the 3rd, 9th, and 13th of March, he was again treated by Dr. Rierson, and 
his condition on the last date was so serious that he was ordered to go to the 
hospital, where he died on the 15th of March. The cause of his death, as certified 
by Dr. Rierson, was pernicious anemia and chronic nephritis. The doctor, on 
cross-examination, testified that while he could not state positively that the neph- 
ritis was chronic on the 15th of February and that at that time he had pernicious 
anemia, he could and did state positively that on the Ist day of March he was 
suffering from both diseases. The only other medical witness on the subject was 
Dr. J. H. Patterson, who did not testify from personal knowledge of the deceased, 
but in answer to hypothetical questions. In response to these questions he stated, 
in substance, that an acute nephritis could be produced by a party becoming chilled 
and wet and contracting a severe cold, and that a long-continued hemorrhage 
could cause pernicious anemia. He also stated, however, that a man might be 
suffering from chronic nephritis and pernicious anemia and up to at least a very 
few days of his death believe that he was in good health, although he was not. 


The plaintiff testified that deceased had been exposed to a cold rain for several 
hours in the early part of March. She also produced a couple of witnesses who 
said they had seen deceased repeatedly a month or two before his death and up 
to the last few days of his life he had no appearance of being ill. She testified 
as to the circumstances under which she claimed the application for insurance was 
made and the policy received, stating that her husband was unable to read or 
write either Spanish or English, except that he could sign his name, and that he 
signed the application in blank upon the assurance of the soliciting agent of 
defendant that it would be filled in properly, and that he signed the warranty 
on the policy itself without knowing what it contained. She admitted, however, 
that at the time the application was signed and the certificate received and signed 
by deceased, both she and her niece were present, and that she could both read 
and write Spanish, while her niece, a girl of 17, had been educated in the schools 
of the United States. The printed part of the application in regard to the war- 
ranty of good health was in English, while that in the certificate which was signed 
by deceased was in both languages. This states the admitted facts and the sub- 
stance of the conflicting testimony sufficiently for a determination of this appeal. 

There are a number of assignments of error, but these raise, in substance, 
but two questions. One is, Was the deceased in good health, within the meaning 
of the law and the contract of insurance, at the time he signed the application, 
and also at the time he received his policy? The second is whether the failure 
of deceased to read the warranties of good health which he signed, under the 
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circumstances testified to by plaintiff, bars her from claiming he did not know the 
warranties were made by him, and that he was not bound thereby. 

[1] It will be seen from the foregoing statement of facts that the application, 
insurance certificate, and the constitution and by-laws of the defendant all required, 
as a condition precedent to the assumption of any liability on the insurance certifi- 
cate issued to deceased, that he should be in good health at the time it was issued 
and delivered to him, and that he certified not only that he was in good health at 
the time of his application on February 15th, but at the time of the delivery of 
the certificate on March Ist. Since his warranty was a condition precedent to the 
taking effect of the policy, if, at the time of its delivery he were not in good 
health, the minds of the parties did not meet, the contract was never completed, 
and the policy was void ab initio. Security Benefit Ass’n v. Small, 34 Ariz. 458, 
272 P. 647, 649; Supreme Lodge, etc., v. Grijalva, 28 Ariz. 77, 235 P. 397; Sover- 
eign Camp, etc., v. De Ortega, 37 Ariz. 185, 291 P. 996; Logia Supreme, etc., v. 
De Alonzo, 28 Ariz. 230, 236 P. 708. Nor, indeed, is this general rule of law seri- 
ously disputed by plaintiff. It is her contention, however, that the evidence is not 
sufficient to establish, as a matter of law, that deceased was not in good health 
when the policy was delivered, and that he was deceived by defendant's agent in 
regard to the warranty being in the application and certificate. The term “good 
health” in an application for a life insurance policy, has been frequently defined. 
We think the following definition is as satisfactory as any: 

“Slight troubles, temporary and light illness, infrequent and light attacks of 
illness, not of such a character as to produce bodily infirmity or serious impair- 
ment or derangement of vital organs, do not disprove the warranty of good 
health. In other words, the term ‘good health,’ when used in a policy of life 
insurance, means that the applicant has no grave, important, or serious disease, 
and is free from any ailment that seriously affects the general soundness and 
healthfulness of the system. Barnes v. Fidelity Mut. Life Ass’n, 43 A. 341, 342, 
191 Pa. 618, 45 L. R. A. 264 (citing 3 Joyce, Ins. § 2004); Goucher v. Northwestern 
Traveling Men’s Ass’n ([C. C.] U. S.) 20 F. 596, 598; Provident Sav. Life Assur. 
Soc. of New York v. Beyer (Ky.) 67 S. W. 827, 828; Hann v. National Union, 
56 N. W. 834, 836, 97 Mich. 513, 37 Am. St. Rep. 365; McDermott v. Modern 
Woodmen of America, 71 S. W. 833, 837, 97 Mo. App. 636.” Words and Phrases, 
First Series, Vol. 4, 3122. 

[2-6] The question then is, Does it appear conclusively that the deceased 
was not in good health at the time of the issuance of the policy? The burden 
of proof of bad health, of course, rests upon the defendant. The only direct 
evidence we have upon this point is the testimony of Dr. Rierson. He stated 
positively. and categorically that from his own knowledge obtained by examina- 
tion and treatment of the patient, from the 6th of February to the Ist of March, 
that on the last-named date deceased was suffering certainly from chronic neph- 
ritis and probably from pernicious anemia, and that his death on March 15th 
was due to these two causes. There is no evidence contradicting this testimony, 
nor was the witness impeached nor his testimony discredited by any other 
evidence in the case. The only other medical witness testified merely in response 
to hypothetical questions, that a man of 30 years of age who had become wet 
and contracted a severe cold and hemorrhaged for a period of 6 to 8 days might 
suffer an attack of pernicious anemia and acute nephritis as a result of suc 
chilling. He also stated that a man might think he was in good health when, 
as a matter of fact, he was not. This testimony is in no way inconsistent with 
nor contradictory of the testimony of Dr. Rierson that on the Ist of March 
the deceased was certainly suffering from chronic nephritis, and probably from 
pernicious anemia. We have held that, when a reputable and unimpeached wit- 
ness testifies positively to a condition existing of his own knowledge, a jury may 
not disregard his testimony. Otero v. Soto, 34 Ariz. 87, 267 P. 947; Equitable 
Life Assur. Soc. v. De Johnson, 36 Ariz. 428, 286 P. 817. We think it appears 
from the uncontradicted and unimpeached evidence in the record that deceased 
died from chronic nephritis and pernicious anemia, and that on March Ist (the 
time at which the certificate was delivered to him) he was suffering at least 
from the first named of those diseases. = 

The question then is, Was he, within the meaning of the definition above 
set forth, in “good health” at the time the certificate was so accepted? It is 
argued strenuously that chronic nephritis is not necessarily a fatal disease, and 
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that people may live for mang years with it and die from some other cause, and 
that the testimony of Dr. Rierson in regard to pernicious anemia was not so 
positive that we must assume, as a matter of law, that deceased was suffering 
from the last-named ailment on March lst. Assuming, for the sake of argument, 
the latter be true,we are of the opinion that the chronic nephritis testified positi- 
vely to by the doctor fell within the meaning of the definition. In the case of 
Security Benefit Ass’n v. Small, supra, we said: “It is a matter of common 
knowledge that tuberculosis is a lingering disease so insidious in character that 
it may and usually does creep upon its victim and secure a firm hold before 
he realizes it.” We are also of the opinion that it is a matter of common 
knowledge that patients may have tuberculosis for many years, even in its active 
state, continue in their regular occupation, and die of some other disease. And 
yet no man would claim that a person afflicted with an active case of tuberculosis 
was in “good health.” In like manner, we think it is a matter of common knowledge 
that, while chronic nephritis is a disease which may exist for many years without 
incapacitating its victim from more or less active work, yet it may at any time and 
within a very short period develop so rapidly as to cause death. We think an 
applicant for insurance, who is afflicted with chronic nephritis, cannot be said to be 
in “good health.” ; 

[7, 8} It is urged by plaintiff that, even admitting the deceased was not in good 
health at the time he made the warranties in question, he made these without his 
knowledge and through the fraudulent conduct of the agent of the defendant, and 
that therefore he is not bound thereby. The fraudulent conduct referred to is based 
on the testimony of plaintiff and her niece that the application was signed by 
deceased in blank, on the representations of defendant’s agent that he would later 
fill it in properly, and was never read to the deceased so that he knew what he was 
signing. It is generally held that, when a person is unable to read a document which 
he signs, it is his duty to have the same read to him, if there is a person available 
who can read it, and that, if he neglects to have this done, he may not thereafter 
be heard to say that he did not assent to its provisions. 


As was said in First Nat. Bank v. Hall, 129 Mo. App. 286, 108 S. W. 633, 634: 
“In our opinion the undisputed evidence shows defendant was guilty of gross care- 
lessness. It is true he could not read, but his three sons and wife were at hand who 
could read. It was his plain duty to call on them to apprise him of the contents 
of the instrument presented for his signature before he signed it. His own testi- 
mony proved he did not even require Green to read all the paper he signed before 
he affixed his signature; and he said he thought Green said it was a contract. Such 
carelessness cannot be excused at the expense of an innocent holder of negotiable 
paper. No fact appears which mitigates defendant’s negligence in not having the 
paper read to him by some member of his family who was present, or at least read 
in full by Green. Defendant was not shown to have been infirm in mind or body, but, 
on the contrary, was in full enjoyment of his faculties and of good intelligence. No 
relation of confidence or trust existed between him and Green, for all the circum- 
stances show the latter was an entire stranger to defendant until this visit. We do 
not say that in every instance an illiterate man must ask some one, other than the 
party seeking his signature to an instrument, to read it before he signs it. In the 
case of one dealing with an old acquaintance and trusted friend carelessness might 
not be imputed if the signer was deceived by relying on the representations of the 
other party. The facts before us are different. It is generally, and we believe 
universally, held to be inexcusable carelessness for a person who can read an 
instrument to sign it without reading; and in such instances the signer, if it is a 
negotiable note, cannot defend against an action brought by an innocent holder on 
the ground of fraud in procuring his signature. If a man cannot read, and mem- 
bers of his family are standing by who can, it is as easy to have them read a paper 
as it would be to read it himself; and certainly when he contents himself with a 
partial reading by a total stranger, he is in fault.” Upton v. Tribilcock, 91 U. S. 
45, 23 L. Ed. 203; New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 
L. Ed. 934; Bedell v. Herring, 77 Cal. 572, 20 P. 129, 11 Am. St. Rep. 307; 
Mackey v. Peterson, 29 Minn. 298, 13 N. W. 132, 43 Am. Rep. 211; Baldwin v. 
miro, 86 Ind. 351; Mutual Benefit, etc., Ass’n v. Ferrell, 42 Ariz. 477, 27 P. 

) 519, 


The provisions of both the application and the policy in regard to the war- 





776 The Insurance Law Journal, Vol. 88 [Apr., 1937 


ranty of good health were already printed thereon at the time that the deceased 
signed them, and it does not appear that the soliciting agent ever told him that the 
application and the certificate did not contain those provisions. The only thing 
which it is claimed the agent did was to write in the answers to certain specific 
questions which were contained in the application. Assuming that it be true that 
these answers were falsely and fraudulently answered by the agent, the printed 
matter in the application certainly was not placed therein by him, but was there 
when deceased signed it in the presence of his wife and niece, both of whom, had 
he asked them to read the printed instrument to him, cotild have done so. Further 
than that, although both were present when he signed the insurance certificate on 
March Ist, it is not claimed that he ever asked to have that read. We are of the 
opinion that, on the record, it appears affirmatively that the facts in this case bring 
it within the rule laid down in the foregoing cases, and that plaintiff may not be 
heard to claim that deceased signed the application and insurance certificate without 
knowing that he was warranting his good health both times. The trial court should 
have instructed the jury to return a verdict in favor of the defendant. 

The judgment of the lower court is reversed, and the cause is remanded for a 
new trial in accordance with the principles laid down herein. 

McAlister and Ross, JJ., concur. 


UNITED FIDELITY LIFE INS. CO. v. DEMPSEY. No. 4—4436. 
Supreme Court of Arkansas. Nov. 23, 1936. 
98 Southwestern Reporter (2d) 943. 
1. REPUDIATION. 

Whether insured, suing for present value of annuity on ground that insurer 
had repudiated life policy, was totally and permanently disabled within disability 
clause of policy, Aeld for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. REPUDIATION. 

In action by insured for present value of annuity on ground that insurer had 
repudiated life policy, submitting question of repudiation to jury held error, where 
insurer merely notified insured that it would no longer pay disability benefits, 
since such notice did not constitute repudiation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. DENIAL OF LIABILITY. 

Mere denial of liability under contracts of indemnity, unaccompanied by 
other attending facts and circumstances indicating abandonment, does not consti- 
tute renunciation of such contracts by insurer. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. PRESENT VALUE. 

Insured whose disability continued after insurer refused further payment of 
benefits under life policy held not entitled to recover present value of annuity, 
where insurer had not repudiated policy, but only benefits which had accrued 
to date of trial with interest on each delinquency from date due until date of 
trial and thereafter on whole amount until paid. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Circuit Court, Van Buren County; Jack Holt, Judge. 

Suit by Jess Dempsey against the United Fidelity Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Strait & Strait, of Morrilton, for appellant. 

Opie Rogers, of Clinton, for appellee. 

McHaney, Justice. 

Appellee holds a policy of life insurance for $1,000 issued by appellant. The 
policy contains a disability clause, providing, in case of total and permanent 
disability, for the waiver of premiums thereafter falling due and for payment to 
appellee of $10 per month during such disability. He became disabled in 1933, 
proof was made, accepted, and premiums were waived and pevasa® made up 
to and including September 1, 1935. On September 28, 1935, appellant wrote 
appellee the following letter: 





Life] United Fidelity Life Ins. Co. v. Dempsey 777 


“This is to advise that disability payments under the above numbered policy 
have been discontinued. This is due to the fact we have information that you 
are now gainfully occupied. 

“You may continue the policy in force, if you so desire, by payment of the 
following indebtedness now outstanding against the policy: 

Balance premium note (given in connection with premium due Nov. 


17, 1933) , veeee $29.73 
Interest on note to Sept. 27, 1935 


Automatic premium loan 


Total Indebtedness 
and by payment of the regular premium thereafter, the next being due August 17, 
1936. 

“We sincerely trust that these payments during your disability have been helpful 
to you. 

Appellee’s attorney replied to this letter under date of October 11, as follows: 

“Mr. Dempsey showed me your letter saying you would not pay the $10.00 
monthly payment on this policy further, because he was gainfully employed. 

“He tells me that he has never had any employment at all, except a little 
relief work and this does not amount to a gainful employment at all, it is in the 
nature of Government Relief and negatives gainful employment in my judgment. 

“Please advise me if you have definitely determined to discontinue the payments 
of this benefit. Do you ask or require further proof? 

“T shall be pleased to have your prompt attention to this matter.” 

To which letter appellant replied on October 15, as follows: 

“We have your letter of October 11th with respect to our policy on Mr. Jesse 
F. Dempsey, from which it appears that our notice to Mr. Dempsey a few days 
ago was not entirely clear as to the termination of his disability payments under 
this policy. 

“The policy provides that the disability payments shall terminate when the 
insured recovers so as to be able to resume gainful employment and the termina- 
tion is not contingent upon his ability to secure such employment, as suggested in 
your letter. Our previous notice was based upon the fact that he is now able to 
resume work and not his actual employment.” 


Thereafter, on November 13, 1935, appellee filed suit against appellant claim- 
ing a repudiation of the policy based on this correspondence and prayed damages 
in an amount equal to the present value of an annuity of $120 per year for the 
period of his expectancy, totaling $2,294.93. Appellant defended on the ground 
that it had not breached or repudiated the contract and that appellee was not 
disabled within the meaning of the policy. Trial resulted in a verdict and judg- 
ment for appellee for $2,200. This appeal followed. 

[1-3] We think the court correctly submitted to the jury the question as to 
whether appellee was totally and permanently disabled within the meaning of the 
policy at the time of trial, and the jury’s verdict finding him so disabled is binding 
here. Indeed, there is little, if any, dispute in the evidence as to his disability. 
But we are of the opinion that the court erred in submitting to the jury the 
question of a breach of renunciation of the policy, for, according to the undisputed 
facts as reflected by the correspondence above quoted, there was no repudiation 
of the contract. The most that can be said of it is that appellant reached the 
conclusion that appellee was no longer totally and permanently disabled, and, if 
it were correct, it had the right under the policy to decline to make further monthly 
payments. As we said in the recent case of Metropolitan Life Ins. Co. v. McNeil, 
% S.W.(2d) 476, 479: “We have never held that mere denial of liability under 
contracts of indemnity, unaccompanied by other attending facts and circumstances 
indicating abandonment, constitute a renunciation of such contracts by the insurer.” 
Continuing, in the same case, the court said: 

“In the more recent case of Jefferson Standard Life Ins. Co. v. Slaughter, 
19 Ark. 402, 79 S.W.(2d) 58, we reviewed our former opinions on this question, 
and there stated the applicable rule to be that a mere denial of liability based upon 
resumption of activities by the insured did not constitute an abandonment or 
Tfenunciation of the contract of indemnity by the insurer. 

“Irrespective of our former opinions on the question, however, the last case 
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cited brings us within the rule adhered to by the great weight of American auth- 
ority; and uniformity of opinion on such an important question is more desirable 
than a too strict adherence to individual views. See New York Life Ins. Co. y. 
Viglas, 297 U. S. 672, 56 S. Ct. 615, 80 L. Ed. 971, and cases there cited.” 

[4] This case is ruled by that, and the court erred in not limiting recovery 
to the installments which had accrued to the date of trial with interest. The trial 
occurred on February 28, 1936, and at that time there were five monthly install- 
ments delinquent. Judgment will be entered here for $50, with interest at 6 per 
cent on each $10 delinquency from the date it was due to the date of trial, and 
thereafter on the whole amount until paid. Costs will be adjudged against appellee. 


TAYLOR v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 4—4441. 
Supreme Court of Arkansas. Nov. 30, 1936. 
98 Southwestern Reporter (2d) 944. 
1, PENALTY. | 
- Statute, relating to penalty and attorney’s fees where insurer fails to pay 
within certain time, is highly penal and should be strictly construed (Crawford 
& Moses’ Dig. § 6155). 
(For other cases, see Insurance, Dec. Dig. § 4.) 
2. DEMAND. 

As respects penalty and attorney's fees, insurer had duty to pass upon proof 
of loss expeditiously, in good faith, and within reasonable time after demand 
(Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. PENALTY. 


Insurer held not liable for statutory penalty and attorney's fees, where insurer 
acted expeditiously and in good faith in ascertaining its liability for double 
indemnity and consumed no unnecessary time in making its investigation, notwith- 
standing payment was not made until shortly after suit was instituted (Crawford 
& Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec, Dig. § 602.) 


Jed Appeal from Circuit Court, Union County, Second Division; Gus W. Jones, 
udge. 

Action by Mrs. Dixie Taylor against the Mutual Life Insurance Company of 
New York. From an adverse judgment, the plaintiff appeals. 

Affirmed. ; 

Wade Kitchens and W. H. Kitchens, Jr., both of Magnolia, for appellant. 

Frederick L. Allen, of New York City, W. E. Patterson, of El Dorado, and 
Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee. 

Jounson, Chief Justice. 

The only question presented on this appeal for consideration is the liability of 
appellee to appellant for penalty, attorney’s fee, and costs as provided in section 
6155, Crawford & Moses’ Dig. 

The pertinent facts are that Harve Taylor, husband of appellant Dixie Taylor, 
was accidentally killed on February 13, 1935, at El Dorado and at the time of 
his death had in full force and effect a policy of insurance issued by appellee, 
Mutual Life Insurance Company of New York, for the sum of $1,000 payable in 
the event of death and appellant was designated therein as beneficiary. This 
policy also provided for double indemnity in the event of the accidental death of 
the insured, except when engaged in naval, military, or police service. 

On February 26, 1935, appellant caused to be made due proof of the accidental 
death of Harve Taylor, and this proof was mailed to and received by appellee. 
On March 11, 1935, appellee caused to be delivered to appellant its check for the 
face of the policy less a certain small indebtedness, and this check was accepted 
and cashed by appellant. Attached to this check was a letter from appellee advising 
that double indemnity was withheld for the reason that the proof submitted did 
not satisfactorily establish liability therefor. 

On March 16, 1935, appellant wrote appellee for a full explanation of its delay 
in paying double indemnity under the contract. Subsequent to the last-mentioned 
letter, appellant testified that she discussed with appellee’s agent, Mr. Hart, of 
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El Dorado, the matter of paying double indemnity and he advised that appellee 
had declined payment. 


Thereafter on March 22, 1935, this suit was instituted by appellant against 
appellee, the prayer of the complaint being for judgment for double indemnity, 
penalty, attorneys’ fee, and costs. On March 29, 1935, a check was received by 
appellant from appellee covering double indemnity only, and this check was duly 
accepted and cashed. 

The trial court found under the detailed facts and circumstances related that 
appellee was not liable for penalty, attorneys’ fee, and costs, and a consequent 
judgment was entered from which this appeal comes. 

[1] The trial court was correct in deciding the issue of law and fact as he 
did. We have many times held that section 6155, Crawford & Moses’ Digi, is 
highly penal in application and effect and that those who invoke its aid must come 


clearly within its provisions. National Fire Insurance Company v. Kight, 185 Ark. 
386, 47 S.W.(2d) 576, and cases there cited. 


[2] The language of said section 6155, supra, to the effect “shall fail to pay 
the same within the time specified in the policy, after demand made therefor,” 
contemplates that the insurer shall have a reasonable time to make necessary 
investigation in reference to the loss and the circumstances thereof after demand. 
In other words, appellee’s duty to appellant in the instant case was to pass upon 
the proof of loss expeditiously, in good faith, and within a reasonable time after 
demand. Missouri State Life Ins. Co. v. King, 186 Ark. 983, 57 S.W.(2d) 400. 

|3] Not only does the testimony adduced in the instant case support the trial 
court’s finding that the insurer acted expeditiously and in good faith in ascertain- 
ing its liability, but we think that the undisputed facts of this record show that 
appellee consumed no unnecessary time in making its investigation to determine 
whether or not it was liable for double indemnity under the contract. Under such 
circumstances no liability accrued by reason of section 6155, supra. 

No error appearing, the judgment is affirmed. 


SECURITY BEN. ASS’N v. FARMER. No. 4—4476. 
Supreme Court of Arkansas. Dec. 21, 1936. 


99 Southwestern Reporter (2d) 580. 
1.GOO0D HEALTH. 


In action on a beneficiary certificate, evidence of good health of insured on the 
date of delivery of the certificate, where witnesses testified insured was in good 
health before and after the application and that insured had been treated and pre- 
scribed for by a physician between the date of the application and delivery of the 
certificate, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

3. AGENCY. 


Where agent of beneficial society wrote the application for insurance, filling 
out from his own knowledge and without asking insured any questions regarding 
her age and previous health, parties having known each other for many years, they 
were the answers of the insurer’s agent for which the society was bound. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

4, AGENCY. 

Generally, where facts sought to be elicited by application for insurance have 
been truthfully stated to its agent, but by his fraud, negligence, or mistake are 
misstated in the application, insurer cannot, after accepting premium and issuing the 
policy, set up such misstatements in the application in avoidance of its liability, 
where the agent is acting within his real or apparent authority and there is no fraud 
or collusion of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

5. ESTOPPEL. : 
In action on a beneficiary certificate where application for the certificate had 
en written by the agent of insurer and he had misstated insured’s age and falsely 
stated condition of insured’s health without her knowledge, insurer was estopped 
to insist upon the false statements, since they were the statements of insurer’s agent 
and not of the insured. 


(For other cases, see Insurance, Dec. Dig. § 724{[2].) 
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6. PENALTY. 

Statute authorizing recovery of penalty and attorney’s fees from insurer which 
unjustifiably fails to pay amount of policy Aeld not to authorize recovery of penalty 
and attorney’s fees, where insurer was mutual benefit society (Crawford & Moses’ 
Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 800.) ; 

Appeal from Circuit Court, Mississippi County, Chickasawba District; G. E. 
Keck, Judge. - Sas 

Action by Ruth Farmer against the Security Benefit Association. Judgment 
for plaintiff, and defendant appeals and plaintiff cross-appeals. 

Judgment affirmed. 

C. M. Buck, of Blytheville, for appellant. 

Holland & Barham, of Blytheville, for appellee. 

McHAney, Justice. 

This is an action by appellee against appellant to recover on a beneficiary 
certificate for $2,000 issued by appellant on the life of Brinnie L. Farmer, in which 
appellee was named the beneficiary. The complaint alleged that Mrs. Farmer died 
on February 1, 1935, proof. of death was furnished, and payment was refused. It 
further alleged that the said certificate shows the age of the deceased as 44 years 
at the time of the issuing of the policy, when as a matter of fact she was 57 years 
old; that said facts were known to appellant’s district manager, one Essig, who 
wrote the application for the policy; that said agent was well acquainted with the 
family and that he prepared the said application without informing the insured 
that he had misstated her age; that the insured informed said agent that she had 
had an operation several years before, but that said agent in the application 
answered a question in regard thereto in the negative; and that the insured had no 
knowledge or information that the said agent had put the wrong answers in her 
application. She prayed judgment for $2,000, with interest, 12 per cent, penalty, 
. and a reasonable attorney’s fee. Appellant answered admitting the issuance of the 

certificate, the correct age of the insured, the proof of death, and date of her death. 
It denied the other allegations of the complaint. It further answered that it was a 
fraternal beneficiary association without capital stock, organized and operated 
under the laws of Kansas, and licensed to do business as a fraternal beneficiary 
association under the laws of Arkansas; that it is organized for the benefit of its 
members and their beneficiaries and not for profit; that it has a lodge system with 
ritualistic form of work; that the insured applied for a beneficiary certificate, and 
in her application stated that she was born on September 25, 1890, when in truth 
she was born on September 25, 1877, and that her age at nearest birthday was 44 
years, when in truth it was 57; that she answered the question, “Are you now in 
good health?” in the affirmative; that other questions as to whether she had been 
in a hospital, whether she had been under the care of a physician in the past five 
years, on she had undergone a surgical operation, in the negative. It claimed 
that it relied upon the answers in the issuance of said certificate; that the insured 
warranted them to be true and because of their falsity appellant was not liable. It 
further alleged that the insured was not in good health at the time the policy was 
issued and was not in good health at the time it was delivered, and for all of 
which reasons it was not liable. The case was tried to a jury which resulted in a 
verdict and judgment for appellee, and the case is here on appeal. 4 

The policy or certificate was dated August 21, 1934. It was not delivered until 
November 19, 1934, because at the time it was first presented for delivery the insured 
was not able to pay the premium thereon and at her request the policy was held 
until November 19, 1934, when it was delivered, and a health certificate was asked 
for and obtained by said agent at the time of delivery. 

[1, 2] There is a dispute in the evidence as to whether the insured was in good 
health at the time the policy was delivered on November 19, 1934. The appellee, 
who was present at the time the policy was delivered, stated that said agent, Mr. 
Essig, brought it to their home just as they were getting ready to leave to go to 
Blytheville; that he told them that because of the delay in delivering it she would 
have to sign a statement of good health which he presented and asked her to sign, 
which she did; that neither she nor her mother read the statement nor was it read to 
them. She also testified that her mother was in good health and had been ever 
since the date of the application for the insurance; that she had done her work 
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about the house and the farm and had not been sick. A number of other witnesses 
testified as to insured’s good health both before and after the application and before 
and after the delivery of the policy. Dr. Fox testified that he had treated her and 
had prescribed for her between the date of the application and November 19, 1934. 
We think the evidence of good health at the date of the delivery of the policy was 
properly submitted to the jury. The court told the jury that if they found the 
deceased was in good health on the date of the delivery of the policy and the date 
of the signing of the application, their verdict should be for appellee, and the jury so 
found, on a disputed question of fact which is binding on this court. 

As to the contention of the appellant that false answers were made in the appli- 
cation, which must result in avoiding the insurance, a different question is presented. 
We think the record in this case shows beyond any doubt that Essig, the agent of 
the appellant, wrote the application himself, in his own handwriting, filled it out 
from his own knowledge, and without asking the insured any questions whatsoever 
regarding her age, previous health, or any other information sought to be elicited. 

[3] All of the parties live at Manila, Ark., a small place, and the agent knew 
the insured intimately and had so known her for many years. He knew her approxi- 
mate age and knew that she had been in the hospital some years ago for an opera- 
tion and he knew the general condition of her health. Based upon his knowledge 
he filled out the application for this insurance himself, answered the questions 
himself, and if they are incorrectly answered, which is conceded, in some respects, 
they are the answers of appellant’s agent for which appellant is bound. The medical 
examination appears to have been made by appellant’s own medical examiner, but, 
if not, it was fillétl out by appellant’s agent based upon his own knowledge and 
information. 

[4] In 32 C. J. p. 1333, the general rule is stated as follows: “Where the facts 
have been truthfully stated to its agent but by his fraud, negligence, or mistake are 
misstated in the application, the company cannot, according to the generally accepted 
rule, after accepting the premium and issuing the policy, set up such misstatements 
in the application in avoidance of its liability, where the agent is acting within his 
real or apparent authority, and there is no fraud or collusion upon the part of 
insured. Among the reasons given for this rule are: That the company assumes to 
draft the papers so as to meet its own views as to their requirements; that the agent 
is the agent of the company; that his knowledge will be imputed to the company; 
that the statements in the application are in fact his statements; that the company 
is estopped from controverting their truth; and that the.evidence does not constitute 
an attempt to vary a written contract by parol, although there is some authority to 
the contrary based on the theory that in making the application, the solicitor is act- 
ing as agent of the applicant, or that the introduction of evidence to show the fact 
would violate the rule excluding parol evidence to alter a written contract.” The 
same rule is stated in 14 R. C. L. p. 1174, in this language: “It is the general rule 
that an insurance agent in making out an application for insurance acts as the agent 
of the insurer and not of the insured, and if the insured makes proper answers to 
the questions propounded the insurer cannot take advantage of a false answer 
inserted by its agent, contrary to the facts as stated by the applicant.” 

Relative to the reinstatement of a lapsed policy, in 37 C. J. 502, the rule is thus 
stated: “In the absence of fraud on the part of the insured, insurer cannot avoid the 
reinstatement because of false answers to the questions inserted in the application 
by its agent where insured had given the correct information to the agent.” A 
great many cases are cited to support these declarations of law. These statements 
of law above cited are quoted with approval in the case of Bank Savings Life Ins. 
Co. v. Butler, 38 F.(2d) 972, decided by the Court of Appeals, Eighth Circuit, 
February 24, 1930, where the holding was in accord with the declarations of law 
above stated. In Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4128, it is said: 

Though in some of the earlier cases a distinction was apparently made where the 
false statements inserted by the agent were made warranties (Jennings v. Chenango 
County Mut. Ins. Co., 2 Denio [N. Y.] 75), the present rule is well settled that 
the estoppel applies whether the statements are warranties or mere representations. 
very consideration of reason and justice forbids the making of any distinction 
between the two classes of statements (Mutual Benefit Life Ins. Co. v. Robison, 
58 F. 723,7C. C. A. 444, 19 U. S. App. 266, 22 L. R. A. 325).” In a foot-note to 
the above quotation, a number of cases are cited to sustain the statement of law 
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made, and among them is our own case of Providence Life Assur. Soc. v. Reutlinger, 
58 Ark. 528, 25 S. W. 835. It was there held, to quote the third syllabus: 
“Where a medical examiner has authority, express or apparent, from an insurance 
company to fill up blanks for answers to questions, and does so by writing false 
answers, and thereafter procures the signature of the applicant thereto, after he 
had given correct answers to the questions, and the company afterwards receives 
the premiums and issues a policy, the company will, upon the death of the insured, 
be estopped from insisting on the falsity of the answers, although warranted to be 
true; but if the applicant discovers that a fraud has been perpetrated on him and 
the company, he cannot hold the policy without approving the action of the agent.” 
See, also, Mutual Reserve Fund Life Ass’n v. Farmer, 65 Ark. 581, 47 S. W. 850. 

[5] We are therefore of the opinion that appellant is estopepd to insist upon 
the false statements, conceding them to be false, in the application for insurance 
or in the health certificate signed at the time the policy was delivered because they 
are the statements of appellant’s agent and not the statements of the insured. Certain 
instructions are criticized by appellant, but it appears that the trial court instructed 
the jury in conformity with the principles of law herein stated and are, therefore, 
not open to objection and the judgment on the direct appeal will, therefore, be 
affirmed. 

[6] As to the cross-appeal of appellee, that appellant should be charged with a 
12 per cent. penalty and a reasonable attorney’s fee, we cannot agree with her in 
this contention. Appellee brought this action and tried same on the theory that it 
was a mutual benefit society. While it prayed for a penalty and attorney's fee in 
the complaint, she did not insist upon them at the conclusion of the trial, but waited 
until the next term of court when she filed a motion to retax the costs so as to 
include the penalty and attorney’s fee. We think the court correctly held against 
appellee in this regard, for if in fact it is a mutual benefit society the penalty and 
attorney’s fee statute (Crawford & Moses’ Dig. § 6155) has no application as has 
been many times decided by this court. The judgment will therefore be affirmed 
on the cross-appeal. 





HUBER v. NEW YORK LIFE INS. CO. Civ. S. C. 5. 
District Court of Appeal, Second District, Division 1, California. Dec. 24, 1936. 
63 Pacific Reporter (2d) 318. 
1. APPARENT AUTHORITY. 

Insured who accepts life policy giving powers to agent to collect renewal 
premiums only upon a receipt furnished and signed by general officers and counter- 
signed by agent written in face of policy has notice that agent’s power in collecting 
is limited, and, generally, insured cannot rely on assumption of agent to act without 
being in possession of proper receipt, since apparent authority cannot be estab- 
lished by statements or conduct of agent, and principal is liable only for that 
appearance of authority caused by itself. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. AGENCY. 

Where insured, who accepts life policy giving powers to agent to collect 
renewal premiums only upon receipt furnished and signed by general officers and 
countersigned by agent, makes payment to agent without such receipt, insured 
will be required to show waiver by insurer or estoppel upon it to deny agent’s 
authority to give receipt. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. AGENCY. 

Where life policy contains provision that agent may collect renewal premiums 
only upon receipt furnished and signed by general officers and countersigned by 
agent, insured relying upon payment made to agent without receiving proper receipt 
must show apparent authority of agent, and show that insured dealt with agent 
in reliance thereon, in good faith and in exercise of reasonable prudence. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

4. PREMIUM PAYMENT. 

In absence of fraud, where insured makes effort to timely transmit life policy 

premium, substantial objection is required to defeat it as a payment when there 
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are acts and conduct of insurer which would induce insured to omit to follow 
strict letter of policy. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
5. RECEIPT. 


Transactions occurring before as well as after payment of premium made 
without obtaining receipt as required by life policy provision may be looked to on 
question of insurer’s waiver as to manner of payment, or estoppel upon insurer 
to deny power in its agent to receive payment and issue receipt. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

6. INSURANCE. 

Insurer which permitted its agents to occupy space in branch office and con- 
tinually received premiums paid through such agents, and issued official premium 
receipts for payments so made, held estopped to deny authority of agents to accept 
premium payment for insurer which agents received and for which they gave 
temporary receipt only, prior to expiration of grace period. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from Superior Court, Los Angeles County; J. T. B. Warne, Judge. 

Action by John Huber against the New York Life Insurance Company. From 
an adverse judgment, the defendant appeals. 

Affirmed. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles, for appellant. 

Cannon & Callister, of Los Angeles, for respondent. 

White, Justice pro tem. 


This is an appeal from a judgment in favor of plaintiff in an action upon a 
policy of life insurance in which plaintiff seeks to recover the total disability 
benefits provided to be paid by the terms of the policy in question. Defendant 
Insurance Company pleaded as affirmative defenses that the policy had lapsed for 
nonpayment of a premium when due, or within the period of grace; that plaintiff 
had filed an application for reinstatement of said policy, which application con- 
tained false and fraudulent statements with reference to plaintiff’s health and 
insurability ; that in reliance upon said false and fraudulent representations defend- 
ant Insurance Company reinstated said policy; but that upon learning of the fraud 
within two years from the date of reinstatement, defendant Insurance Company 
had rescinded the reinstatement of said policy by notifying all interested parties 
and tendering return of all premiums paid from and after the date of reinstate- 
ment. There was also filed by the company a cross-complaint seeking judicial 
confirmation of its rescission of the reinstatement, which cross-complaint was based 
substantially upon the claims aforesaid. Plaintiff's answer to the cross-complaint 
denied lapsation of the policy for nonpayment of the premium, alleging that the 
premium in question had been paid before the expiration of the grace period; 
admitted the signing and filing of the application for reinstatement; denied that 
any false or fraudulent representations were contained in said application; and 
admitted receipt of the letter of rescission tendering return of the premiums from 
the Insurance Company. With the issues thus framed, the cause was tried by 
the court, sitting without a jury, resulting in judgment for plaintiff. 


The policy in question was dated and issued by appellant Insurance Company 
to respondent July 7, 1930, and provided for a payment to the insured of $100 
per month upon due proof that insured was totally and presumably permanently 
disabled. A premium on this policy fell due April 7, 1932, and the period of 
grace for the payment thereof expired May 8, 1932. The record contains evidence, 
in the form of testimony of respondent’s wife, that she personally paid this 
premium at the office of Kast & Sims in Los Angeles, and that she had previously 
paid premiums on this and other policies to Kast & Sims in the same manner. 
She testified that she dealt with a Miss Gordon in Kast & Sims’ office, who had 
died prior to the date of the trial. Mrs. Huber further testified that a day 
or two after the payment of the premium in question to Miss Gordon she received 
a telenhone call from the latter, advising that she (Miss Gordon) had failed to 
get the monev down to the company office in time, as a result of which the policy 
had lapsed, and that an application for reinstatement would have to be signed. 
It appears that such an application was mailed to respondent insured, who signed 
the same and delivered it to Miss Gordon some five or six days subsequent to 
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the payment of the premium money. The policy of insurance contains the follow- 
ing provision: “Payment of Premiums.—All premiums are payable on or before 
their due date at the Home Office of the Company or to an authorized agent of 
the Company, but only in exchange for the Company’s official premium receipt 
signed by the President, a Vice-President, a second Vice-President, a Secretary 
or the Treasurer of the Company, and countersigned by the person receiving the 
premium. No person has any authority to collect a premium unless he then holds 
said official premium receipt.” 

At the time Mrs. Huber paid the premium money to Miss Gordon, the former 
did not receive an “official premium receipt,” but was given what Mrs. Huber in 
her testimony described as a “sort of temporary receipt.” The premium due 
April 7, for payment of which the grace period expired May 8, 1932, together 
with the aforesaid application for reinstatement, was received at the office of 
“South Pacific Clearing House,” a branch office of appellant Insurance Company, 
authorized to receive premium payments and to issue official premium receipts 
therefor, on May 13, 1932, some four days after the period of grace for the 
premium payment had expired, and the reinstatement application was approved 
on May 14, 1932. On September 12, 1932, respondent filed his claim for disability 
benefits, claiming that his total disability began on May 12, 1932, due to illness and 
nervous breakdown. 


The trial court found that respondent insured had performed and fully com- 
plied with all the terms and conditions of the policy; that the policy had never 
lapsed; by reason of which respondent was entitled to all the benefits accruing 
to him under the policy. The court specifically found that respondent did pay 
the premium due April 7, 1932, within the grace period allowed by the terms 
of the policy, and that by reason thereof the policy never lapsed and no reinstate- 
ment thereof was “necessary, required, nor possible.” 


Appellant assails these findings as wholly unsustained by any evidence and as 
being contrary to law. With great earnestness it is argued that assuming the 
premium payment was made to Kast & Sims prior to the expiration of the grace 
period, nevertheless Kast & Sims had no actual authority to receive the payment, 
nor did they possess any apparent or ostensible authority to bind the appellant 
Insurance Company; and that respondent insured was charged with knowledge 
of the limitations upon the authority of these agents. In other words, it is appel- 
lant’s contention that in delivering the premium to Kast & Sims respondent insured 
made them his agent, and that until they had delivered the premium to the 
home office of appellant company, or to an authorized agent of the company, and 
had obtained an “official premium receipt,” authoritatively signed, the terms of 
the policy as to payment were not satisfied and appellant was not bound thereby. 
Tn support of its contention that respondent was charged with knowledge, appellant 
Insurance Company directs our attention to that portion of the record which 
discloses the fact to be that four times each year, prior to the due date of each 
premium payment, respondent received a notice admonishing him that payment 
must be made to the cashier of the company’s South Pacific clearing office, Com- 
mercial Exchange building, second floor, 416 West Eighth street, Los Angeles, 
or to the premium cashier at the home office, during certain hours of the day, 
and that unless payment should be made to the company or other duly appointed 
agent or person authorized to collect it on or before the day upon which it became 
due, all payments thereon would become forfeited and void, subject to such 
rights as the period of grace or the right to nonforfeiture benefits vested in the 
insured. Said notice also advised the insured that payment should be made only 
in exchange for the company’s official premium receint, signed by the president 
and countersigned by the person to whom payment was made. 

[1-31 A long line of authorities seems to sustain the view that an insured, 
after he has accepted a policy giving powers to an agent to collect renewal premiums 
only upon a receipt furnished and signed by-the general officers and countersigned 
by the agent, written in the face of the policy, has notice that the agent’s power 
in collecting is limited. Ordinarily he cannot rely on the assumption of the agent 
to act without being in possession of the proper receipt, because apparent authority 
cannot be established by the statements or conduct of the agent, and the principal 
is liable only for that appearance of authority caused by himself. Fisk v. Liver- 
pool, etc., Co., 198 Mich. 270, 164 N. W. 522; Maryland Casualty Co. v. Moon, 231 





937 


Ow- 
fore 
t of 
eipt 
tary 

the 
olds 


mer 
r in 

due 
ther 
» of 
any, 
ipts 

the 
oved 
ility 

and 


‘om- 
ever 
uing 

pay 
rms 
tate- 


d as 
the 
race 
nent, 
llant 
edge 
ppel- 
ured 
the 
and 
s of 
reby. 
‘Hant 
yhich 
each 
ment 
“om- 
reles, 
day, 
inted 
came 
such 
1 the 
only 
ident 


ured, 
iums 
igned 
ower 
agent 
ority 
cipal 
jiver- 
, 231 


Life] Huber v. New York Life Ins. Co. 785 


Mich. 56, 203 N. W. 885. If the insured has made payments to an agent without 
such receipt he will be required to show a waiver by the insurer or estoppel upon 
it to deny such powers in the agent. Kansas City Life Ins. Co. v. Elmore (Tex. 
Civ. App.) 226 S. W. 709. The authority must also have been actually apparent 
to the third person or insured, who, in order to avail himself of the rights there- 
under, must have dealt with the agent in reliance thereon, in good faith and in the 
exercise of reasonable prudence. Marx v. King, 162 Mich. 258, 127 N. W. 341, 344; 
Clark v. Dillman, 108 Mich. 625, 66 N. W. 570. Measured by these rules, let us 
refer to the evidence to ascertain whether all the required elements of waiver or 
estoppel were present in the instant case. 

The record indicates that respondent’s premiums had been regularly paid 
through the office of Kast & Sims, and that no objection had ever been made 
thereto by appellant company. It is also in evidence that appellant maintained its 
ofices at 416 West Eighth street in the city of Los Angeles. On the door of room 
207 of said building was inscribed, “New York Life, South Pacific Clearing House, 
H. H. Wahrmund, Cashier,” and on the door of room 300, where Kast & Sims 
maintained their offices, was inscribed the following lettering: “New York Life, 
Los Angeles Branch, Cashier’s Department.” The record indicates that when 
premiums were paid through Kast & Sims the latter would take the money to room 
207, where the official premium. receipts were kept, obtain a receipt and return the 
same to the insured, or would take the person making the payment down to room 
207. The record further indicates that the forms of application for reinstatement 
of lapsed policies were in the possession of only four offices of appellant company 
in Los Angeles, and one of those offices was Kast & Sims. 

[4-6] It seems to us that the constant and frequent receipt by appellant without 
objection of premiums paid through Kast & Sims and the issuance by appellant of 
the official premium receipt when payment was made to Kast & Sims, coupled with 
appellant’s conduct in permitting Kast & Sims to occupy space in the office of 
appellant company, clearly indicates that Kast & Sims were more than “soliciting 
agents,” or “special agents,” as they are characterized by appellant. To our minds, 
the conduct of appellant Insurance Company herein clearly contained all the elements 
necessary to estop it from denying the authority of Kast & Sims to accept premium 
payments for and on behalf of the company. Courts are disposed to seize upon 
slight circumstances to prevent a forfeiture. In the absence of fraud, where a party 
makes an effort to transmit his premium in time, it seems to us that substantial 
objection should be required to defeat it as a payment when there are acts or 
conduct on the part of the Insurance Company which would induce the insured to 
omit to follow the strict letter of the policy; and we think that that which occurred 
before as well as after the payment may be looked to on the question of waiver or 
estoppel as to the manner of payment. In the instant case the policy was issued 
July 7, 1930. No question of any kind was made by the Insurance Company and 
no notice of any nature had ever been received from appellant or from any one 
else that the premiums on this policy should not be paid to Kast & Sims, until the 
letter of October 1, 1932, a period of two years, two months, and 24 days after 
the policy was issued, and which was also a date subsequent to the time when 
respondent filed his claim for benefits under the disability provisions of his policy. 

We conclude that the evidence amply supports the findings of the trial court 
that the premiums were regularly and duly paid by respondent in accordance 
with the terms of the policy, and that the policy had not lapsed, and that by 
Tteason of the fact that there never was a lapsation there was no occasion or 
requirement for the filing of an application for reinstatement. This conclusion 
upon our part makes it unnecessary to discuss or decide other points raised on 
this appeal. 

For the foregoing reasons, the judgment appealed from is affirmed. 

We concur: York, Acting P. J.; Doran, J 
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SOVEREIGN CAMP, W. O. W. v. LEE. 
Supreme Court of Florida. Sept. 23, 1936. 
Rehearing Denied Jan. 7, 1937. 
171 Southern Reporter (2d) 526. 
1. WAIVER. 

Forfeiture clause in policy may be waived by insurer, and such waiver may 
be established by its acts or statements. 

(For other cases, see Insurance, Dec. Dig. §§ 372, 388[1].) 

2. REINSTATEMENT. 

Evidence that insurer, notwithstanding its knowledge of lapse in payment of 
monthly installments, accepted insured’s reinstatement, sent out blanks to make 
proof of his death, thereby recognizing policy as subsisting contract, and induced 
beneficiary to act in that belief and incur trouble and expense in making proof 
of death, deld waiver of forfeiture clause in policy. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

3. REINSTATEMENT. 

Contentions that insurer had no knowledge of extent, nature, and duration 
of illness of insured when it furnished beneficiary forms for making proof of 
death, and that, since death occurred in less than 30 days after reinstatement, 
insurer should not be required to pay face of policy, came too late, where dues 
were accepted after reinstatement and acts of insurer otherwise approved con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

4. AMBIGUITY. 

Doubts arising in interpretation of policy should be resolved in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error to Circuit Court, Washington County; D. J. Jones, Judge. 

Action by Rebecca Lee against the Sovereign Camp of the Woodmen of the 
World. To review an adverse judgment, defendant brings error. 

Affirmed. ; 

James N. Daniel, of Chipley, for plaintiff in error. y 

John H. Carter and John H. Carter, Jr., both of Marianna, for defendant in 
error. 

Per Curiam. 


This is the second appearance of this case here. Lee v. Sovereign Camp, 
W. O. W., 113 Fla. 472, 152 So. 17. The latter writ of error, being to a nonsuit, 
resulted in a reversal because the trial court refused to permit the plaintiff to 
file a surrejoinder during the trial to raise the issue of estoppel. 

In reversing the judgment we held that the surrejoinder tendered during the 
progress of the trial presented matter sufficient in law to constitute a good reply 
to defendant’s rejoinder to plaintiff's replication to defendant's first plea and that 
it should be permitted to be filed in order to promote the administration of 
justice through a fair trial of the real issues in the case. Edwards v. Knight, 
104 Fla. 16, 139 So. 582, 143 So. 441. 

The case was reversed for further proceedings and the surrejoinder was filed. 
It is as follows: 

“That after the death of the said Henry Lee and notice thereof received by 
the defendant, the defendant with full knowldge that said October assessment 
had been paid on November 23 as aforesaid, and that said Henry Lee had died 
of ill health within thirty days of such payment, furnished the plaintiff the usual 
printed forms for making proof of death, and required her to fill out one and 
sign it giving facts concerning the illness and death of said Henry Lee, an 
required her to furnish a physician’s certificate of said illness and death, and put 
the plaintiff to expense and time in furnishing said proofs of death, and, of her 
claim therefor, all of which she did, and furnished same to the defendant; and 
defendant at such time and with the knowledge of said Henry Lee’s illness and 
death within thirty days from the payment of said October assessment, did not 
claim a forfeiture of said benefit certificate nor offer to return or refund said 
October assessment. Wherefore, plaintiff says that the defendant is now estopped 
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from pleading the invalidity of the benefit certificate sued on, upon the grounds set 
forth in said rejoinder.” 

The plaintiff filed rebutters to the surrejoinder, one of which was a joinder of 
issue and the other was as follows: 

“That the defendant furnished forms for proofs of death for the purpose of 
enabling plaintiff to make proof of the death of the said Henry Lee if she desired 
to do so; that the said forms had printed upon their face these words: 

“The furnishing of these blanks by the Association on which to make proof 
of claim shall not be an acknowledgment of any liability of said Association.’ 

“That the plaintiff received and accepted these forms with said notice printed 
thereon and executed the said forms of her own free will and accord and without 
any demand or compulsion on the part of the defendant and submitted them to the 
defendant voluntarily in support of her claim for death benefit under the certificate 
sued on in the declaration herein; that the completed proofs of death were received 
by defendant on or about February 19, 1929, and thereupon the defendant made an 
investigation of the facts pertinent to the said claim and rejected same and so 
notified the plaintiff on or about April 11, 1929, and mailed to her defendant’s 
refunding check for $4.18 payable to her order covering the October and November, 
1928, assesments.” 

Issue was joined on the rebutter and the case went to trial. The question 
raised by the pleadings was whether or not the defendant was estopped from 
asserting the termination and invalidity of certificate or policy of insurance sued on. 

At the close of all the testimony counsel for both plaintiff and defendant moved 
for an instructed verdict. 

Having held in our former opinion that the surrejoinder presented matter 
suficient in law to constitute a good reply to defendant’s rejoinder to plaintiff's 
replication to defendant’s first plea and that it should have been permitted to be filed 
in order to promote justice and the rebutter to the surrejoinder raising the only 
issue raised here, we are concerned mainly with the question of whether or not 
the allegations set up in the surrejoinder to raise an estoppel against the defendant 
were proven. 

[1] The rule is well settled that the forfeiture clause in a policy of insurance 
may be waived by the insurer and such waiver may be established by the acts or 
statements of the company. Queen Isurance Company v. Patterson Drug Company, 
73 Fla. 665, 74 So. 807, L. R. A. 1917D, 1091. The acts and statements of the 
company as recited in the surrejoinder were sufficient to constitute a waiver and 
they were established by the evidence. The trial court so held, and we find no 
reason to reverse his ruling. 

[2] The insurer had knowledge of the facts of Lee’s lapse in payment of his 
monthly installments, it accepted his reinstatement, sent out the blanks to make 
proof of his death, thereby recognizing the policy as a subsisting contract, and 
induced the beneficiary to act in that belief and incur trouble and expense in making 
proof of death. Such acts were sufficient to constitute a waiver of the forfeiture 
clause in the policy. 

[3] Appellant contends that it was without knowledge of the extent, nature, and 
duration of the illness of the insured when it furnished the beneficiary the usual 
printed forms for making proof of death and that, since death occurred in less 
than 30 days after reinstatement, it should not now be required to pay the face 
of the policy. 

’ It is quite true that the record discloses that the insured died in less than a week 
atter reinstatement, and it is claimed that he contracted pneumonia, with which he 
died, before he sent in his October and November dues as a prerequisite to reinstate- 
ment, but that question should have been raised before the dues were accepted. It 
comes too late after the dues are accepted and the, acts of the company other- 
wise approve the contract. 


[4] When doubts arise in the interpretation of an insurance policy, they should 
be resolved in favor of the insured. Aside from what we have said, the state of 
the record in this case is such that we would be impelled to affirm the judgment 
below hecause it is not conclusively shown that the insured was not in “good health” 
at the time he was reinstated. 

The judgment below is affirmed. 

Affirmed. 
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Ellis, P. J., and Terrell, Brown and Davis, JJ., concur. 

Buford, J., disqualified. 

Brown, Justice (concurring). 

I do not think the rebutter interposed by the defendant corporation to the 
plaintiff’s rejoinder was fully proven, and this alone, on the pleadings and evidence, 
is sufficient to justify an affirmance. 


SOUTH GEORGIA FUNERAL HOMES, Inc., et al. v. HARRISON, 
Insurance Com’r. No. 11340. 
Supreme Court of Georgia. Oct. 16, 1936. 
Rehearing Denied Dec. 10, 1936. 
188 Southeastern Reporter 529. 
1, INSURANCE, | ih 4 
Statutory definition of term “life insurance” is not exhaustive, and contract may 
be one of “life insurance” though payable in goods or services of value (Code 1933, 
§ 56-901). 

“Life insurance,” in pure form, exists where members pay premiums, 
which, when invested, would produce sum agreed to be paid if member lived 
exactly average life. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
2. INSURANCE. 

Contract of life insurance must contain element of risk in so far as particular 
individual contract is concerned (Code 1933, § 56-901). 

(For other cases, see Insurance, Dec. Dig. § 124.) 
3. FUNERAL SERVICE. 

Contract wherein corporation, for fixed sum paid in cash or in installments, 
agreed to render funeral services for purchaser or member of his family and to 
‘allow purchaser to buy funeral merchandise for definite price, held not “life insur- 
ance” contract, notwithstanding that performance was contingent on death and that 
consideration was payable in installments, and hence sale of contracts by corporation 
did not constitute contempt as violative of injunction against sale of life policies. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


Syllabus by the Court. 

Under the facts appearing on the hearing, in response to the rule to show cause, 
the court erred in adjudging the defendants in contempt of court for the alleged 
violation of an injunctive order. 

Error from Superior Court, Grady County; B. C. Gardner, Judge. : 

Suit by W. B. Harrison, Insurance Commissioner, against the South Georgia 
Funeral Homes, Incorporated, and others, wherein the plaintiff obtained an injunc- 
tion, and a rule for contempt was issued against the defendants for violation of the 
injunctive order. To review a judgment adjudging the defendants in contempt, the 
defendants bring error. 

Reversed. 

Hay & Gainey, of Thomasville, and Park & Strozier and Orville A. Park, Jr., all 
of Macon, for plaintiffs in error. 

Dave M. Parker, Asst. Atty. Gen., Hendrix & Buchanan, of Atlanta, and Jeff 
A. Pope and R. Arthur Bell, both of Cairo, for defendant in error. 

HuTCHESON, Justice. 

W. B. Harrison, Insurance Commissioner, brought a petition for injunction 
against South Georgia Funeral Homes, Inc., and J. W. Park, J. I. Smith, and H. J. 
Belk, officers and employees of the corporation, to enjoin the selling of certain 
so-called option contracts, on the ground that such contracts were contracts of 
insurance and defendants were doing an insurance business without first having 
complied with the insurance laws of the state regulating such business. The injunc- 
tion was granted, and that judgment was affirmed by this court on writ of error. 
South Georgia Funeral Homes, Inc. v. Harrison, 182 Ga. 60, 184 S. E. 875. The 
present case arises by reason of a judgment against the defendants upon a rule for 
contempt against them for an alleged violation of the injunctive order of the court, 
because of the sale of certain contracts, one of which, attached to the petition for 
rule filed by Harrison, is as follows: “Park’s Plan Contract for Undertakers No. 
301. In consideration of the sum of fifty dollars ($50.00) in hand paid to South 
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Georgia Funeral Homes, Inc., party of the first party, by J. T. Sellers, party of 
the second part, said party of the first part hereby agrees and binds itself to render 
and perform, or cause to be rendered and performed, any and all usual services 
as an undertaker and funeral director which become necessary and are required in 
connection with the death and burial of party of the second part, or any one mem- 
ber of his family, whenever such services may be needed and are called for, includ- 
ing the embalming of the body, the conducting of the funeral, and services of a 
hearse, all within 25 road miles of the first party’s place of business. For the 
same consideration party of the first part further agrees and binds itself to sell to 
party of the second part, or his representative, any casket, vault, burial clothing, 
and/or other merchandise then carried in stock by it for use in connection with any 
such funeral, at the actual cost thereof (including invoice, freight, and sales tax, if 
any), plus 10 per cent.” The contract is signed by the South Georgia Funeral 
Homes, Inc., by J. W. Park, Pres. The following was also attached to the petition 
for rule: “Received of J. I. Sellers the sum of $6,00 as the initial payment for a 
Park’s Plan Contract with the South Georgia Funeral Homes Inc., for said com- 
pany’s services as an undertaker and funeral director, together with his application 
for such contract, same to be presented to said company by me. This, Dec. 11, 
1935. [Signed] J. W. Park.” 

The defendants demurred to the petition for rule, and answered admitting the 
sale of the contracts alleged, but denied that the sale of such contracts was in 
violation of the injunctive order of the court. They further alleged that the 
amount which the purchaser pays under the contract is no more than the reason- 
able cost of the service which the defendant corporation obligates itself to render. 
Attached to the answer as an exhibit was a note, a part of the contract quoted above, 
as follows: “Purchaser’s Agreement. December 11, 1935. I promisé to pay to the 
South Georgia Funeral Homes, Inc., or bearer, for the balance on Park’s Plan Con- 
tract No. 301, the sum of forty-four dollars ($44.00), payable at the rate of $1.00 
per month from the date said contract is executed by said payee and delivered. The 
exercise of my privileges under said contract shall render the unpaid balance of this 
debt immediately due and collectible, at the option of the payee or holder hereof; 
and upon default in payment of any part hereof my rights under said contract shall 
thereupon be terminated; provided, however, that I shall be entitled to services 
under said contract to the amount actually paid thereon.” This note was signed by 
]. T. Sellers. The case was submitted to the court upon the petition, the answer, 
and the admission of counsel for the defendants that a number of the contracts set 
out above had been sold, some for cash and some on the deferred-payment plan. 
The court overruled the demurrer and adjudged the defendants in contempt of 
court. The defendants excepted. 

[1-3] The question to be determined is whether the contracts now being sold 
are, to all intents and purposes, the same as those the sale of which had been 
enjoined ; that is, whether they are contracts of life insurance. What constitutes 
life insurance and the dissecting of it into its elements is a problem that holds 
forth no prospect of absolute solution. Various definitions have been attempted. 
The law, however, is not fond of definitions, and these definitions are to be taken, 
perhaps, rather as statements of the learned men who make them, of the contract 
as they find it existing around them, than as strict definitions which contain every 
essential element without which the contract cannot exist, and which exclude 
everything not necessary to its being. 37 C. J. 359, 360, citing State v. Citizens’ 
Ben. Ass’n, 6 Mo. App. 163. The Code of this state, section 56-901, declares: “A 
life insurance policy is a contract by which the insurer, for a stipulated sum, 
engages to pay a certain amount of money if another shall die within the time 
limited by the policy. The life may be that of the insured or of another in the 
continuance of whose life the insured has an interest.” Yet it has been held by 
this court that the Code definition was not exhaustive, and that a contract may 

one of life insurance though payable in goods or services of value. Benevolent 
Burial Ass’n, Inc. v. Harrison, 181 Ga. 230, 238, 181 S. E. 829. It has been said 
that life insurance in its pure form is where “the members pay premiums which 
when invested would, if the member lived exactly the average life, produce the sum 
agreed to be paid. Those who do not reach the expected age gain, those who exceed 


the age lose, but in the long run there can not be either gain or loss.” Eckersley v. 
Federal Life Assurance Co., 2 Ont. 1274, 19 Ont. 507. It was further said in that 
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case that “the policyholder takes his chances of being a gainer or loser, but the 
fundamental idea is investment.” In Ellison v. Straw, 119 Wis. 502, 508, 97 N. W. 
168, 170, the court said: “Life Insurance is one thing, investment is another,” and 
that “pure life insurance has become rare, except with beneficial associations; but 


the gradations from that contract, with some slight provision for accumulation of 


dividends, to contracts where the accumulation is the predominant, if not even the 


exclusive, purpose, are almost numberless.” It will thus be seen that no definite 
line of demarcation can be arbitrarily drawn, but each contract must be construed 
unto itself, together with evidence dehors the contract itself, in order to ascertain 
whether the particular contract under consideration is one of life insurance or 


otherwise. We think it can safely be said, however, that a contract of life insurance 


must contain an element of risk in so far as the particular individual contract is 
concerned. The contract now being sold by the defendants, and by reason of the 
sale of which this contempt proceeding arose, is one wherein the defendant corpora- 
tion, for a fixed and definite sum in hand paid or payable in installments, agrees 
to render and perform or cause to be rendered and performed, for the purchaser 
or any one member of his family, certain funeral services, with the additional 
obligation to allow the purchaser to buy funeral merchandise in connection with 
the funeral, for a price definite and ascertainable. While the performance of 
the contract is contingent upon death, this in and of itself does not makes it a con- 
tract of life insurance, nor does the fact that the fixed sum is payable in install- 
ments. There is nothing in the contract itself nor is there any evidence to show that 
the amount paid by a purchaser is less than the value of the funeral services con- 
tracted to be performed, or that there is any element of risk involved, either on 
the part of the purchaser or the defendant corporation. The contract on its face 
does not appear to be one of life insurance, The contract involved in the case 
out of which this contempt proceeding arose is a contract of life insurance in and 
of itself. While it is not always controlling that a contract does not on its face 
purport to be one of life insurance, such fact is controlling if nothing to the 
contrary is shown. There being no evidence in the present record to show that 
any element of risk is involved in the contracts under consideration, it does not 
appear that they are contracts of insurance, or that the sale of them violated the 
injunctive order of the court. 
Judgment reversed. 
All the Justices concur, except Atkinson, J., absent because of illness. 


TURNER v. DAVIDSON et al. No. 11345. 
Supreme Court of Georgia. Nov. 14, 1936. 
Rehearing Denied Dec. 11, 1936. 
188 Southeastern Reporter 828. 
1. ASSIGNMENT. 

Insured who assigned life policy containing provision for disability benefits to 
employer as security for debt would be entitled to enjoin further payment of dis- 
ability benefits to employer after amount of benefits paid exceeded amount of debt 
for which policy was assigned as security, and to recover amount of excess benefits 
paid employer over amount of debt. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. ASSIGNMENT. 

Insured under life policy containing provision for disability benefits held 
entitled to enjoin payment of disability benefits to employer to whom policy was 
assigned as beneficiary and to recover amount of benefits paid employer for 
insured’s disability, in absence of showing of insurable interest in employer, since 
transaction would be contrary to public policy as wagering contract (Code 1933, 
§ 37-112). 

(For other cases, see Insurance, Dec. Dig. § 122.) 

Syllabus by the Court. 

Under the evidence in this case, a finding and judgment enjoining further 
payments by the insurance company to Davidson was demanded. 

Bell, J., dissenting on rehearing. 

Error from Superior Court, Troup County; L. B. Wyatt, Judge. 
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Action by M. P. Turner against J. L. Davidson and another. Judgment for 
defendants, and plaintiff brings error. 

Reversed and remanded. Lead 

Duke Davis, of La Grange, for plaintiff in error. 


W. Howell Morrow and Morrow & Bruce, all of West Point, Wyatt & Morgan, 
of La Grange, and Bryan, Middlebrooks & Carter, of Atlanta, for defendants in 
7 Becs, Presiding Justice. 

A petition was brought by Marvin P. Turner against New York Life Insurance 
Company and J. L. Davidson, to enjoin further payments by the insurance company 
of monthly benefits to Davidson under the terms of a life and disability insurance 


policy issued on the life of petitioner, and to enjoin Davidson from receiving further 
payments from the insurance company, the petitioner claiming that he is entitled to 
collect thegi himself. About one year after the issuance of the policy the insured 
was stricken blind, and since that time monthly benefits of $10 have been paid to 


Davidson, who claims to be the assignee of the policy; these payments up to the 


time of bringing the suit having aggregated $740. The petitioner first made 
application for a policy in the amount of $2,500, after persistent solicitation by 
the agent of the insurer, and when the policy arrived he declined to accept it, 
stating that he could not pay the premium. The agent informed him that his 
rejection of the policy would render him liable to pay the medical examination 
fee of $5; whereupon Davidson, the insured employer, with the full consent of the 
insured and the insurance agent, agreed to take the policy on the life of Turner and 
pay the premium, provided the policy be rewritten for $1,000 instead of for $2,500, 
and provided further that he be made the beneficiary. The foregoing appears from 
the pleadings and the evidence. But, according to the petition and the testimony 
of the petitioner, Davidson advanced the amount of the premiums, and was to be 
made the beneficiary merely for the purpose of securing him for the amounts 
advanced for premiums until the petitioner was in a position to reimburse him; and 
when the policy arrived it was delivered to Davidson, and the insured never saw 
it, and he did not execute any assignment of the policy to Davidson. According 
to the answer and the testimony of Davidson, supported by the testimony of the 
insurance agent, there was no such understanding and agreement; but there was 
the express agreement, made by them all, that Davidson was to pay the premiums, 
and no one but himself was to have any interest whatsoever in the policy. And 
there was testimony to the effect that when the policy was rewritten for $1,000, 
the petitioner executed an absolute assignment of the policy to Davidson, and the 
rsd was turned over to him. This assignment was introduced in evidence by the 
efendant. 


The petitioner contended that at the time the policy was applied for and issued 
he owed Davidson nothing. Davidson testified on cross-examination, that the 
insured did owe $124.80, saying: “That refreshed my memory. That represents 
small shortages of fifty cents or twenty-five cents a day, that had accumulated 
from time to time. That was the balance back prior to 1924. It was on the books. 
When paying him off, I have not deducted anything from him since 1924. I just 
didn’t, because I just didn’t do it.’ But he further testified: “This policy, at least, 
had no reference to any indebtedness. It was not taken out for the purpose of 
securing any indebtedness. The insurance was mine; it was absolutely assigned 
tome. IT was to pay the premiums.” There is no conflict in the evidence that 
since the insured was stricken blind he has become indebted to Davidson to the 
extent of about $250 for doctors’ bills and the payment of hotel and traveling 
expenses incurred in an effort to have his sight restored. The monthly benefit 
Payments were made on the application of the insured. At least, such an applica- 
tion was introduced in evidence by the defendant. The insurance company’s 
answer is not in the record, but it is asserted in the brief of counsel that the 
msurance company’s attitude, both in its pleadings and conduct on the trial of the 
case, is merely that of a stakeholder. The petitioner seeks no money judgment 
against the insurance company, but prays for judgment against Davidson for the 
difference between his total indebtedness to Davidson and the $740 collected by 
him in monthly benefits from the insurance company. The jury returned a verdict 
in favor of the defendant. The petitioner made a motion for a new trial, which 
Was overruled, and he excepted. 
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[1, 2] Under the evidence in this case, a finding and judgment enjoining further 
payments of monthly benefits to Davidson was demanded. This is true notwith- 
standing two or more theories of the case are presented by the evidence. First, the 
testimony of the plaintiff make a case of his allowing the insurance company to 
issue a policy on his life when he was unable to pay the premium, and agreeing to 
make Davidson the beneficiary under the policy until such time as he became able 
to reimburse him for the premiums paid by Davidson; and that he never did execute 
any assignment of the policy to Davidson. If that evidence be accepted as true. 
then further payments to Davidson of the monthly benefits should have been 
enjoined, since the evidence is undisputed that these benefits paid to him have 
already more than repaid him for all premiums he had to pay and for all indebted- 
ness of the insured to him of every kind. Second, Davidson claims a right to 
these monthly benefits under the policy because of the express understanding when 
the policy was applied for that he was to pay the premiums and the insurance was 
to be his absolutely. No one else was to have any interest in it. But he fails to 
show that he had any insurable interest in the life of the insured. While it is true 
that it has been held that the question of lack of insurable interest can be 
raised only by the insurer (Clements v. Terrell, 167 Ga. 237, 145 S. E. 78, 60 A. L. 
R. 969), this principle, we think, is applicable only where it is sought to invalidate 
the policy on that ground. The fact of a lack of insurable interest may be con- 
sidered as throwing light upon the nature of the transaction between the insured 
and the beneficiary or assignee—as to whether or not it invaded the rule as to 
public policy, so as to determine their respective equities. It makes no difference 
that the insurer has for several years been paying the benefits to Davidson, thus 
apparently waiving any defense it may have on the ground of lack of insurable 
interest of the beneficiary or assignee in the life of the insured. Such a waiver 
does not exculpate Davidson, whose testimony and that of his witnesses confirm 
his intention to make a wagering contract. Under the testimony of the defendant 
and the insurance agent, the insured was but incidentally a party to a transaction 
which in its inception was contrary to public policy. It is true that in the Code, 
§ 37-112, it is provided that, “When both parties are at fault, and equally so, equity 
will not interfere, but will leave them where it finds them”; but it is also provided 
in that same section that, “The rule is otherwise if the fault of one overbalances, 
decidedly, that of the other.” In this case Davidson and the insurance agent took 
advantage of Turner’s embarrassment and colluded to have the insurance policy 
issued in favor of Davidson. And if the arrangement to have the policy issued 
on the life of the insured, upon his application, and then assigned by him to the real 
beneficiary, Davidson, was a cover for a speculating risk, controvening the general 
policy of the law, it would not be sustained. Stevens v. Warren, 101 Mass. 564. 

Our attention has not been called in the briefs of counsel to any decision by this 
court which covers the precise question presented by this case, but the question has 
been decided by other courts. In Tate v. Commercial Building Association, 97 Va. 
74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. St. Rep. 770, the Supreme Court of Virginia 
held: “It is contrary to public interest and against public policy to allow any one to 
retain the proceeds of a policy of insurance, though voluntarily paid by the insurance 
company, where the insurance was effected for his benefit upon the life of another. 
in which he had no insurable interest, whether the policy was issued upon the life 
of the insured directly for such beneficiary, or for the benefit of the insured and 
then assigned by him to the beneficiary, as this would encourage speculation upon 
the chances of human life, with a direct interest in its early termination. * * * 
contrary to the public interest, and in contravention of the policy of the law. * * * 
An assignee of a policy having no insurable interest in the life of the insured can 
only retain so much of the proceeds, where the insurance was lawfully effected, 
as is necessary to reimburse him for premiums paid, expenses incurred, and interest 
thereon.” In Bendet v. Ellis, 120 Tenn. 277, 111 S. W. 795, 798, 18 L. R. A. (N. S.) 
114, 127 Am. St. Rep. 1000, the Supreme Court of Tennessee said: “The question 
* * * is, will this court sustain the title of an assignee, where the assignment of 
the policy follows upon the negotiations already detailed, and where the assignee 
of his own means, in fulfilment of a promise contemporaneous with its issuance, 
keeps it alive in his own interest, and simply as a matter of pecuniary profit. 
We have no hesitation as to the proper answer to this question. Such a transaction 
is purely speculative on the part of the assignee, entered upon by him as a wagering 
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interest, from which the largest profit is to be derived from the termination of the 
insured’s life, and the heaviest loss to accrue from its long continuance. A trans- 
action of this character is obnoxious to the law, as violative of a sound public 
policy, and should not be sustained. * * * The conclusion reached by us, however, 
does not invalidate the insurance itself. * * * The denial of all right in the bene- 
ficiary to retain in such case more of the proceeds of the policy of insurance than 
is necessary to reimburse him for premiums paid and expenses incurred dissipates 
all hope of profit and removes the temptation to speculate in insurance upon human 
life.” In Beach on Insurance, § 852, it is said: “It has been held by the Supreme 
Court of the United States [Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924] that 
a person who has procured a policy of insurance on his life cannot assign it to 
parties who have no insurable interest in his life. In the opinion Justice Field 
said: ‘The assignment of a policy to a party not having an insurable interest is as 
objectionable as the taking of a policy in his name.’” We have not overlooked the 
ruling of this court in Rylander v. Allen, 125 Ga. 206, 53S. E. 1032, 6 L. R. A. 
(N. S.) 128, 5 Ann, Cas. 355, where it was held: “One has the right to procure 
insurance on his own life and assign the policy to another, who has no insurable 
interest in the life insured, provided it be not done by way of cover for a wager 
policy.” In that case the procurement of the insurance was the voluntary act of 
the person whose life was insured, and the insurance was procured by him in good 
faith for the benefit of another; whereas, in the present case those primarily con- 
cerned in the issuance of the policy were the insurance agent and Davidson, who was 
to be the sole beneficiary. The evidence shows that Davidson had no insurable 
interest in the life of the insured. It is true Turner was his employee, but Davidson 
showed no contract of employment with him that he desired to protect by this 
insurance. And as for the small indebtedness, of $124, this seems to have been an 
afterthought which occurred to him only on cross-examination. Besides, his testi- 
mony seems to indicate that this debt has been forgiven; and he expressly states 
that it was not-considered in connection with the policy. 

Much stress is laid by the defendant upon the fact that it was an absolute 
assignment of all rights and benefits under the policy, and not an assignment to him 
as his interest might appear. While the assignment reads, “For value received, I 
hereby assign, transfer,” etc., the evidence shows there was no consideration for 
this assignment, unless the testmiony of the insurance agent, that the insured 
assigned the policy to one who would pay the premium so as to escape the 
payment of the $5 medical fee, constitutes a valuable consideration. To so hold 
would establish a precedent for the invasion of the rule as to wagering contracts. 

The foregoing considerations bring us to the conclusion that the evidence 
demanded a finding and judgment enjoining further payments to Davidson. The 
case is remanded for a new trial for the purpose of determining the amount of the 
judgment, if any, that should be rendered in favor of the petitioner. In view of 
this holding it is not necessary to pass upon the special grounds of the motion for 
anew trial assigning error upon the failure of the court to give to the jury certain 
requested charges. 

Judgment reversed. All the Justices concur. 

_ On motion for rehearing, Bell, J., withdraws his concurrence, and dissents 
trom the decision. 


NATIONAL LIFE & ACCIDENT INS. CO. v. GORDON. No. 11484. 
Supreme Court of Georgia. Dec. 2, 1936. 
Rehearing Denied Dec. 11, 1936. 
188 Southeastern Reporter 894. 
1. MEDICAL TREATMENT. 
.. Statements attached to life policy as part and basis thereof relating to previous 
illness and treatment by physician are deemed warranties as to truth of answers to 
questions propounded, and any material variation therein, whereby nature or extent 
or character of risk is changed, will avoid policy, whether statement was made in 
good faith or willfully or fraudulently (Code 1933, §§ 56-820, 56-904, 56-911). 
(For other cases, see Insurance, Dec. Dig. § 265.) 
2. ALCOHOLISM. 
ife policy issued on application, stating that insured’s only prior illness had 
n two attacks of biliousnes for which he was treated by named physician, held 
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void, where in fact insured had been treated by another physician for illness caused 
by excessive use of alcohol (Code 1933, § 56-820, 56-904, 56-911). 
(For other cases, see Insurance, Dec. Dig. § 292.) 


3. MATERIALITY. 

Statutory provision that failure to state material fact, if not done fraudulently, 
shall not avoid contract although willful concealment of fact which would enhance 
risk would avoid policy, held inapplicable where untrue answers were given in 
application for life policy which materially affected risk (Code 1933, §§ 56-820 to 
56-822, 56-904, 56-911). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. PREVIOUS ILLNESS. 

In suit to cancel life policy for misrepresentations as to previous illnesses in 
application wherein beneficiary filed cross-petition for judgment on policy, evidence 
held not to authorize finding that medical examiner knew, before issuance of policy, 
that insured had been treated for acute alcoholism contrary to statements of insured 
in application (Code 1933, §§ 56-820, 56-904, 56-911). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. NOTICE. 

Insurer’s mailing of premium notice to insured after his death held not to 
affect right of insurer to cancel policy for misrepresentations in application (Code 
1933, §§ 56-820, 56-904, 56-911). 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

6. PENALTY. 

Damages and attorney’s fees may not be recovered against insurer which 
defends action on policy in good faith. 

(For other cases, see Insurance, Dec. Dig. § 692.) 

Error from Superior Court, Barrow County;. W. W. Stark, Judge. 

Action by the National Life & Accident Insurance Company against R. G. Gor- 
don, wherein defendant filed a cross-petition. Judgment for defendant on cross- 
petition, and plaintiff brings error. 

Reversed. 

The National Life & Accident Company filed a petition to cancel a policy of life 
insurance for the principal sum of $1,000, with a double indemnity provision 
attached thereto, issued on the life of Judson Leary Gordon. In its petition as 
amended the company alleged that the insured had made material false representa- 
tions in his application for insurance, which application was attached to and made 
a part of the policy. It was further contended that Gordon was in the habit of 
going on drinking bouts and sprees; that had the plaintiff known of the habits of 
Gordon it would not have issued to him the policy of insurance; and that Gordon 
had concealed these facts from the plaintiff. The defendant, Mrs. Ruby Gordon, 
filed an answer and a cross-petition, denying that the policy should be canceled, 
and alleging that her husband died as a result of accidental poisoning, and that 
for this resaon the insurance company was indebted to her in double the principal 
of the policy; and she contended that the defense by the insurance company was 
not made in good faith, and on that ground she sought to recover additionally 25 
per cent. as damages, and $250 as attorneys’ fees. To this cross-bill the insurance 
company filed a response setting up that the death of Gordon was caused, not by 
accident, but by excessive drinking of a low grade of whisky, voluntarily taken, 
causing him to become intoxicated and poisoned to such an extent as to set up 
alcoholic poisoning, which resulted in his death. The company further set out the 
questions and answers made by Gordon in his application for said policy, with 
reference to having been treated by a physician at any time before the application 
dated February 15, 1935, for the policy issued on March 7, 1935; the company 
alleging that the insured in his application had represented that he had not been 
treated by any physician for any illnes before said application, except by Dr. W. T. 
Randolph on two occasions for biliousness, and that a copy of the written applica- 
tion was attached to and made a part of the policy, and this representation was 
material to the risk and was false, because in fact Dr. W. R. McGinty had, over a 
period of three weeks, treated Judson L. Gordon for an allness caused by excessive 
use of alcohol; and the company tendered a return of the premiums. 
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At the trial certain questions were submitted to the jury, to render a special 
verdict by their answers. The jury found that Judson L. Gordon had consulted a 
physician before February 15, 1935, and had consulted Dr. W. R. McGinty during 
August and September, 1931, and had been treated by Dr. McGinty. In response to 
the question 8, “For what illness or disease did Dr. W. R. McGinty treat Judson L. 
Gordon before February 15, 1935?” the answer of the jury was: “The evidence 
conflicting.” The jury further answered the following questions as indicated. Q. - 
“Was there a failure by Judson L. Gordon, the insured, to state in the application 
for the insurance in this case a material fact, and done fraudulently by him?” 
Answer: “No.” Q. “Was there a willful concealment of a material fact by Judson 
L. Gordon in making application for the insurance in this case, as explained in the 
court’s charge?” Answer: “No.” Q. “Was the death of Judson L. Gordon caused 
by acute poisoning of any kind, not taken knowingly and with suicidal intent?” 
Answer: “No.” The jury brought in a general verdict in favor of Mrs. Gordon 
against the insurance company, for $1,000, and in addition $250 as damages, and $250 
as attorneys’ fees. The plaintiff’s motion for new trial was overruled, and it 
excepted. 

In the application attached to and made a part of the policy of insurance were 
asked certain questions as follows: “6. To what extent do you now, or have you in 
the past used intoxicants, morphine, cocaine, or other habit-forming drugs? Answer: 
No. * * * 18. Have you ever had any ailment or disease of: (A) Brain or ner- 
vous system? Answer: No. (B) Heart or lungs? Answer: No. (C) Skin, middle 
ear, or eyes? Answer: No. (D) Have you ever had rheumatism, gout, or syphilis? 
Answer: No. (E) Have you ever raised or spat blood? Answer: No. (F) Have 
you ever consulted a physician for any ailment or disease not included above? Yes: 
Biliousness. Two attacks in 1933. * * * 23. State names and addresses of physi- 
cians you have ever consulted. and give the occasion by reference to question num- 
bers and letters above. Dr. W. T. Randolph, Winder, Ga. (F) above.” Mrs. 
Ruby Gordon supplied a proof of loss, in which she stated that Judson L. Gordon 
died of acute alcoholic poisoning, and that Dr. McGinty, of Moultrie, Ga., and Dr. 
Barnes, of Winder, Ga., had attended him during the last five years before his death. 
On the trial the agent of the insurance company testified that he never knew that 
Gordon had been treated by Dr. McGinty until after Gordon’s death. Dr. W. L. Mat- 
thews, the physician who attended Gordon on the night of September 1, and the 
morning of Sepember 2, testified that Gordon died of acute alcoholic poisoning 
caused by drinking an excessive amount of low-grade whisky. When he was first 
called, Gordon was very violent, raging, several people were having to, hold him, 
and he was wanting to kill himself, and threatened to kill his mother, and was 
cursing her. He was thoroughly out of his mind, and was a maniac. His wife 
told the doctor he had been drinking, and showed him a fruit jar, and some stuff 
he had been drinking was in it. It was so-called whisky. It was very vile smelling 
stuff. In the doctor’s opinion Gordon died of acute alcoholic poisoning. Dr. W. R. 
McGinty, of Moultrie, Ga., testified that he was called to treat Judson L. Gordon 
in May, 1931, for excessive use of whisky, and had treated him on several other 
occasions when he became sick from the excessive drinking of whisky. He had 
treated Gordon continuously from August 23, through September 15, 1931, or 1932. 
Gordon was in bed for at least two weeks, and his illness was cause by excessive 
use of alcohol. Witness had treated him for drinking at the Colquitt Hotel at 
Moultrie, Ga., and had treated him for drinking at the plant where he worked, having 
been called there one night. Plaintiff introduced the policy and the application 
constituting a part thereof. The evidence showed that on October 2, 1935, the 
company mailed to the insured a premium notice requesting payment of premium, 
although he died on September 2, 1935. 

The defendant introduced testimony to the effect that Gordon was apparently in 
good health, and testimony by Dr. Matthews and Dr. W. T. Randolph as to the 
time of the examination made for the policy. Gordon did not lose any time from 
his work in the plant, and when he drank he quickly recovered from the effects. 
Dr. Randolph did not make further investigation about his habits of drinking; had 
known him for fifteen years, and never found him to have any serious illness. He 
did examine his heart, lungs, and nervous system, and found them in good condition. 

Dr. W. R. McGinty testified that acute neissers disease is not a serious condi- 
tion; that he treated the deceased a few times for acute alcoholism: that insured 
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complained of his heart, but his heart trouble was more a mental than physical 
condition; and that after he treated Gordon and he had recovered from the treat- 
ment he would be all right. There was testimony by people who had known Gordon 
for many years, that his health appeared to be good, and that he was of good 
character, and was an elder in the church, and superintendent in the Sunday school 
which he attended pretty regularly. J. C. Cronic, a barber, testified that the com- 
pany’s agent was in Cronic’s barbershop in Winder, on the day after the death of 
Gordon, and stated his company bawled him out because he did not write Gordon 
for $5,000 instead of $1,000. A witness testified that he was superintendent where 
Judson Gordon had worked, and he appeared to be in excellent health, and would 
work overtime, and at night, and frequently on Saturdays, and in the week before 
his death his condition appeared good. Witness had never seen him under the 
influence of intoxicants, and had never seen him drunk. Another witness testified 
that she was visiting the Gordon family in the week when Gordon died, and he 
did not appear to be intoxicated; and that she knew nothing of his getting on sprees, 
and he appeared in good health on the week-end when she visited them until 
Sunday night. 

Robt. L. Russell, of Winder, and Hendrix & Buchanan, of Atlanta, for plaintiff 
in error. 

R. H. Kimball and Clifford Pratt, both of Winder, for defendant in error. 

S \ Syllabus Opinion by the Court. 

ATKINSON, Justice. 

{1} 1. A policy of life insurance was issued to Judson L. Gordon on March 7, 
1935. Attached to the policy as a part thereof was a written application by the 
insured dated February 15, 1935, which contained the following: “6. To what 
extent do you now, or have you in the past, used intoxicants, morphine, cocaine, or 
other habit-forming drugs? Answer: No. * * * 18. Have you ever had any ail- 
ment or disease of: (A) Brain or nervous system? Answer: No. (B) Heart or 
lungs? Answer: No. (C) Skin, middle ear, or eyes? Answer: No. (D) Have 
you ever had rheumatism, gout, or syphilis? Answer: No. (E) Have you ever 
raised or spat blood? Answer: No. (F) Have you ever consulted a physician for 
any ailment or disease not included above? Answer: Yes, biliousness. Two 
attacks in 1933. * * * 23. State names and addresses of physicians you have ever 
consulted, and give the occasion by reference to question numbers and letters above? 
Answer: Dr. W. T. Randolph, Winder, Ga. No. F. above. * * * 26. I hereby 
agree and declare on my own behalf and in behalf of any person who may have or 
claim any interest in any policy issued hereon: (1) That each of the statements con- 
tained herein is full, complete, true, and without exception, unless such exception is 
noted, and. made as inducements to the execution of a policy of life insurance for 
which this is an application.” The application being attached to the policy as a 
part and basis of the contract of insurance, the above statements from the applica- 
tion, under previous rulings of this court, are to be deemed warranties as to the 
truth of the answers to the questions propounded, and “any variation in any of 
them which is material, whereby the nature or extent or character of the risk is 
changed, will avoid the policy, whether the statement was made in good faith or 
willfully or fraudulently.” Supreme Conclave Knights of Damon v. Wood, 120 
Ga. 328, 47 S. E. 940, and cit.; Supreme Lodge Knights of Pythias v. Few, 138 Ga. 
778, 76 S. E. 91; New York Life Insurance Co. v. Hollis, 177 Ga. 805, 171 S. E. 288: 
Northwestern Life Ins. Co. v. Montgomery, 116 Ga. 799, 43 S. E. 79; Empire Life 
Insurance Co. v. Jones, 14 Ga. App. 647, 82 S. E. 62; Code 1933, §§ 56-820, 56-904, 
56-911, 56-821. The case differs from Torbert v. Cherokee Insurance Co., 141 Ga. 
773, 82 S. E. 134, and similar cases, where the application was not attached to the 
policy or referred to therein, and the misrepresentation must have been fraudulently 
made to void the policy. 

[2, 3] 2. The uncontradicted evidence shows untruthfulness of answers to 
questions as to consultation of physicians for ailments as mentioned in questions 
18(F) and 23, in that the answer to the first-mentioned question was, “Yes. 
Biliousness. Two attacks in 1933,” and the answer to the last-mentioned question 
was, “Dr. W. T. Randolph, Winder, Georgia,” whereas from August 23 to 
September 15, in 1931 or 1932, he was in bed for illness caused by excessive use of 
alcohol, and he was treated for such illness by Dr. W. R. McGinty of Moultrie, Ga. 
These answers were material to the risk and bore direct relation to the ultimate 
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loss caused by the death of the insured on September 2, 1935 (as stated in the 
proof of death), from acute alcoholic poisoning. In the circumstances mentioned 
the policy of insurance was void. The evidence demanding a finding that the 
above-mentioned answers to the questions propounded in the application for the 
policy of insurance were untrue, and that they materially affected the risk as 
indicated, the provisions of the Code, § 56-822, are not pertinent to the case; the 
language being: “A failure to state a material fact, if not done fraudulently, shall 
not void the contract; but the wilful concealment of such a fact, which would 
enhance the risk, shall void the policy.” 

[4] 3. The evidence did not authorize a finding that the medical examiner 
knew, before issuance of the policy, that the insured drank whisky to such extent 
that he had to be treated for acute alcoholism. 

[5] 4. It is immaterial that the company after the death of the insured mailed 
to him a premium notice. t 

[6] 5. In a suit upon a life insurance policy where the insurance company 
defends in good faith, damages and attorney’s fees may not be recovered. South- 
ern Mutual Insurance Co. v. Turnley, 100 Ga. 296, 27 S. E. 975: German-American 
Mutual Life Association v. Farley, 102 Ga. 720, 29 S. E. 615; Empire Life Insurance 
Co. v. Allen, 141 Ga. 413, 81 S. E. 120. 

6. In a suit instituted by an insurance company to cancel a policy of insurance, 
to which the beneficiary filed an answer in the nature of a cross-action for the 
amount of the policy, and on the trial the pleadings and the evidence showed the 
case as indicated above, a verdict in favor of the beneficiary for the amount of the 
insurance, with damages and attorney’s fees, was unauthorized by the evidence, and 
it was erroneous to refuse a new trial on the general grounds of the motion. The 
special grounds are controlled by the principles hereinbefore announced. 

Judgment reversed. 

\ll the Justices concur. 


KARNS v. PRUDENTIAL INS. CO. OF AMERICA. Ag. No. 17. 
Appellate Court of Illinois. Fourth District. Nov. 9, 1936. 
5 Northeastern Reporter (2d) 96. 
POLICY LOAN. 


Where under industrial life policy indebtedness was deductible from amount 
available for extended insurance in case of nonpayment of premium and where after 
deduction of unpaid premium note balance would extend policy for period of 
approximately sixty weeks, but insured lived for longer period, recovery could not 
be had on policy. ; 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Circuit Court, St. Clair County; Maurice V. Joyce, Judge. 

Action by John M. Karns, administrator of the estate of Carol E. Graves, 
deceased, against the Prudential Insurance Company of America to recover on an 
one ne policy. Judgment for plaintiff, and defendant appeals. 

neversed. 

Kramer, Campbell, Costello & Wiechert and Norman J. Gundlach, all of East 
St. Louis, for appellant. 

R. B. Hendricks, of East St. Louis, for appellee. 

Murpny, Justice. 

Opinion for publication in abstract only. 


KUNTZ v. JOHN HANCOCK MUT. LIFE INS. CO. Ag. No. 14 
Appellate os Illinois. Fourth District. Nov. 9, 1936. 

: 5 Northeastern Reporter (2d) 96. 
DOUBLE INDEMNITY. j 

Evidence held not to justify judgment for beneficiary on accident certificate 
providing for payment of face value of life policies in addition to other sums due 
should insured meet an accidental death, where insured was scalded by steam when 
— exploded on April 16, contracted pneumonia on June 6, and died two 
ays later. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from City Court of East St. Louis; Ralph Cook, Judge. 





798 The Insurance Law Journai, Vol. 88 [Apr., 1937 


Action by Helen Kuntz against the John Hancock Mutual Life Insurance 
Company, as beneficiary in insurance policies issued by the defendant insuring the 
life of plaintiff's husband, on an accident certificate providing for payment of the 
face value of the policies issued in addition to other amounts payable, if insured 
met an accidental death. Judgment for the plaintiff for the full amount claimed, 
and defendant appeals, urging as grounds for reversal that the court erred in over- 
ruling motions for a directed verdict and a new trial. 

Reversed, and cause remanded. 

Kramer, Campbell, Costello & Wiechert, of East St. Louis, for appellant. 

Frank M. Summers and Louie F. Orr, both of East St. Louis, for appellee. 

Murpnry, Justice. 

Opinion for publication in abstract only, 


MUTUAL LIFE INS. CO. OF NEW YORK v. BAILEY et al. Gen. No. 39090. 

Appellate Court of Illinois. First Division. First District. Nov. 30, 1936. 

5 Northeastern Reporter (2d) 99. 
ASSIGNMENT. 

Evidence supporting finding that insured assigned life policy containing double 
indemnity clause to creditor to secure repayment of money advanced prior to and 
subsequent to assignment warranted decree awarding creditor total amount advanced 
to insured both before and after assignment, 


(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from Circuit Court, Cook County; Benj. P. Epstein, Judge. 

The Mutual Life Insurance Company of New York filed its bill of interpleader 
setting up that it had $4,891.41 in its possession, being the proceeds of the life 
insurance policy issued to William J. Bailey, and that the money was claimed by 
each of the two defendants, Mary Kirby Bailey, administratrix of the estate of 
William J. Bailey, deceased, and Margaret Ginley. From a decree awarding Mar- 
garet Ginley $4,547.50 and Mary Kirby Bailey $391.79, Mary Kirby Bailey appeals. 

Affirmed. 

Deming, Jarrett & Mulfinger, of Chicago, for appellant. 

Weinberg, Kjellander, O’Farrell & Ames, of Chicago (John J. Ames and 
Lewis Weinberg, both of Chicago, of counsel), for appellee. 

O’Connor, Justice. 

Opinion for publication in abstract only. 


OLSZEWSKI v. FITCHIE et al. Gen. No. 38636. 
Appellate Court of Illinois. Third Division. First District. Dec. 9, 1936. 


5 Northeastern Reporter (2d) 242. 
WAIVER. 

Under by-laws of drivers’ union requiring dues to be paid quarterly in advance, 
acceptance on October 10, 1932, of dues for October, November and December, 1932, 
of member who died in November, 1932, constituted a waiver of forfeiture of 
membership for nonpayment of dues, and hence member’s widow was entitled to 
death benefits, as against contention that sick and death benefits were incidental to 
main purpose of union. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from Municipal Court of Chicago; J. William Brooks, Presiding Judge. 

Action by Lillian Olszewski against R. G. Fitchie and others, as officers and 
members of the Milk Wagon Drivers’ Union. From a judgment for defendants, 
plaintiff appeals. 

Reversed, and judgment entered for plaintiff. 

Kenneth F. Simpson, of Chicago, for appellant. 

Louis A. Langille and Willard R. Matheny, both of Chicago, for appellees. 

HEBEL, Justice. 

This is an appeal by the plaintiff as the widow and administratrix of the estate 
of Edward Olszewski, deceased, from a judgment entered in the municipal court ot 
Chicago, in favor of the defendant officers and members of the Milk Wagon Drivers’ 
Union, in an action to recover $1,000 death benefit provided for in the by-laws of 
the union. 

From the stipulation of facts agreed to by the parties it appears that Edw ard 
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Olszewski, deceased, was a member of the union from 1929 until the day of his 
death on November 20, 1932; that he was not suspended or expelled from the union 
during the time of his membership. The by-laws attached to the stipulation were 
in effect during the year 1932, the material portions of which are as follows: 

“Sec. 12. The dues are Six ($6.00) dollars per month, payable quarterly in 
advance. 

“Sec. 13. The quarter begins January Ist, April lst, July lst, October Ist, but 
the dues are payable on and after December Ist, March Ist, June Ist, and September 
Ist, for the advance quarter. 

“Sec. 14. Any member that is more than the current month’s dues in arrears 
shall not be entitled to sick or death benefit, and he shall not be eligible as a 
candidate for any office or have a vote. 

“Sec. 15. Any member working at the craft who is more than 90 days in 
arrears in dues shall stand suspended, and must appear beiore the Executive 
Board for disposition of the case. 

“Sec. 16. Any member who has been suspended for the nonpayment of dues, 
at a regular meeting, cannot be reinstated unless he pay a new initiation fee, and all 
the dues charged against him at the time of his suspension. 

“Sec. 19. Only members in good standing shall be eligible to hold office. Sus- 
pensions or expulsions for any cause, or absence from three succeeding meetings, 
without sufficient cause, shall forfeit any official position. 

“Sec. 42. Sick and Death benefits will be paid after March Ist, 1912. 

“\ member taken sick or dying owing dues for the previous month shall be 
debarred from all benefits. 

“If a member is not paid up at time of sickness or death he cannot then pay up 
and become entitled to benefits. 

“A member must be in continuous good standing three months prior to sickness 
or death before a benefit can be paid.” 

Three receipts were also attached to the stipulation of facts which were issued 
by the union to the member on the dates they bear, and were given for payments 
of the quarterly dues as follows: 

“Receipt No. 19095, dated March 30, 1932, dues for April, May and June, 1932, 
paid March 30, 1932. 

“Receipt No. 990, dated September 7, 1932, dues for July, August and Septem- 
ber, 1932, paid September 7, 1932. 

“Receipt No. 45271, dated October 10, 1932, dues for October, November and 
December, 1932, paid October 10, 1932.” 

The payments of the dues were made and accepted by the union on the dates 
the receipts bear, and from the statement of facts it appears the right or authority 
: the agent and officers of the union to accept the payments is not questioned by 
the union. ’ 


The defendants contend that their refusal to pay the benefit was proper, since 
there was a failure to comply with the by-laws governing the case; that the 
member defaulted in payment in his lifetime, and, although this voluntary association 
accepted the payments after the time fixed in the by-laws, still there could be no 
waiver, for the reason that the Milk Wagon Drivers’ Union was organized with 
certain purposes and aims in view, among which were better working conditions 
of employment and increase in wages of its members; that sick and death benefits 
were incidental to the main purpose of the union; and that failure to suspend or 
expel the member for delayed payments would not affect his standing as a mem- 
ber of the union. 


Membership in this union is a matter of contract between the parties, controlled 
hy such by-laws as affect the standing of its members. 

The by-laws as we understand them provide that $6 a month shall be paid 
quarterly in advance, and further that, when a member is in arrears for more than 
the current month’s dues, he shall not be entitled to sick or death benefit, and in 
considering the stipulated facts we find receipt of dues was acknowledged for the 
quarter ending Deember, 1932, having been paid on October 10, 1932. It necessarily 
follows in applying the facts, as we have them before us, to the by-laws, that at the 
time the last quarter’s dues were paid on October 10, 1932, not more than the current 
month’s dues were in arrears. 

In arriving at a decision this court is guided by the contract and the by-laws 





800 The Insurance Law Journal, Vol. 88 [Apr., 1937 


that apply to the parties, and we believe from the facts that there was only one 
month’s current dues in arrears at the time payment was made on October 10, 1932. 
This conclusion is supported by the following provision: “A member taken sick or 


dying owing dues for the previous month shall be debarred from all benefits.” 


Then again we have the question before us whether or not the defendants 
waned any claimed default by the acceptance of the payments when they were 
offered. 


Both parties to the controversy seem to rely on the case of Railway Passenger 
& Freight Conductors’ Mut. Aid & Benefit Ass’n v. Tucker, 157 Ill. 194, 42 N. E. 398, 
400, 44 N. E. 286. There the court laid down the rule in these words: “What acts 
will in all cases amount to a waiver of a forfeiture of membership in a mutual 


benefit society cannot be definitely stated, but conduct on the part of the society, 


which amounts to a recognition of a member’s claim to the continuing rights of 


membership, will relieve him from the consequences of his default. The receipt 
of assessments after default in payment is a common form of waiver. The question 
of waiver is in most cases a question of fact for the jury. 16 Am. & Eng. Enc. Law, 
p. 83. A mutual life insurance company may waive a forfeiture by making a new 
assessment while a member is in default through failure to pay a previous assess- 
ment within the time limited by the by-laws. Stylow v. Wisconsin Odd-Fellows’ 


Mutual Life Ins. Co., 69 Wis. 224, 34 N. W. 151 [2 Am. St. Rep. 738].” 


Notwithstanding the claimed defaults in this case, the member in his lifetime 
was charged with the monthly dues as they accrued, and the defendants accepted 
them with full knowledge that a short time had elapsed before receipt of the 
current month’s dues, which were paid quarterly. With this knowledge they con- 
tinued to recognize the membership of Olszewski, and no notice was ever given 
him that his right to the sick and death benefit was forfeited. 


_ Again, both parties to this litigation have cited the case of Dromgold v. Royal 
Neighbors, 261 Ill. 60, 103 N. E. 584, 586. The court in that case said: “No absolute 


rule can be laid down as to what acts will in all cases amount to a waiver of a 
forfeiture of membership in a mutual benefit society, but this court held in Railway 
Conductors’ Benefit Ass’n v. Tucker, supra, 157 Ill. 194, 201, 42 N. E. 398, 400 
[44 N. E. 286], that ‘conduct on the part of the society, which amounts to a recog- 
nition of a member’s claim to the continuing rights of membership, will relieve 
him from the consequences of his default. The receipt of assessments after default 


in payment is a common form of waiver,” 
And so it would seem from the authorities cited by the parties that the con- 
tinued recognition of the membership of Olszewski amounted to a waiver. 


From the by-laws as we have them before us it is impossible to separate the 
rights of a member of the union from the benefits to be derived by reason of the 
sick and death benefit. It may be true that membership in the union carries with 
it the right to take advantage of the collective bargaining forces of the union 


relating to wage scales and conditions of employment, still when a member joined 


there was held out to him that by the terms of the by-laws certain sick and death 
henefits were payable as such upon the conditions provided therein. 


We are of the opinion that the plaintiff as the widow of Edward Olszewski is 
entitled to recover $1,000, the amount provided for as death benefit, and, for the 
reasons stated herein, the judgment of the municipal court for the defendants is 


reversed, and judgment is entered in this court for the plaintiff in the sum of $1,000, 
Judgment for defendants reversed, and judgment here for plaintiff. 
Denis E. Sullivan, P. J., and Hall, J., concur. 


WOLEN v. METROPOLITAN LIFE INS. CO. Gen. No. 38895. 
Appellate Court of Illinois. Third Division. First District. Dec. 9, 1936. 
5 Northeastern Reporter (2d) 249. 
2. INCONTESTABILITY. 


Evidence held sufficient to show that life policies payable to personal represen- 
tative of insured were issued on application of insured, and were not wagering 
contracts, where contestable period under incontestable clause had expired. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
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3. INSURABLE INTEREST. 
Person has an insurable interest in his own life for the benefit of his estate, or 
to any one whom he might appoint by will or any other mode. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 
4, INSURANCE. 


In action on life policies containing double indemnity clauses, evidence as to 
manner in which injuries to insured were sustained, where such injuries resulted in 
his death, held sufficient to justify finding for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


6. BURDEN OF PROOF. a ' 
In action on life policies containing double indemnity clauses, burden was on 


insurer to show that death of insured was contributed to by delirium tremens and 
septic meningitis, so as to preclude recovery for double liability, since this was an 
affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
7. ACCIDENT. 

In action on life policy containing double indemnity clauses, evidence held 


sufficient to justify finding that trauma was the cause of death without any contribu- 
tion by disease, 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
8 AGE OF INSURED. ’ ; 

In suit on life policy containing double indemnity clauses, burden was on insurer 
to show that insured understated his age in his application for insurance. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


9, AGE OF INSURED. 


Statements made by insured are presumed to be truthful, and defense that 
insured understated his age in his application is required to be proved by clear and 
cogent evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

10. AGE OF INSURED. 
In suit on life policy, evidence held sufficient to sustain finding that insured did 


not understate his age in his application for policy, 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Municipal Court of Chicago; Samuel Heller, Judge. 

Suit by Joseph Wolen, administrator of the estate of Ignatz Sarapinas, 
deceased, against the Metropolitan Life Insurance Company. Judgment for the 
plaintiff, and defendant appeals. 


Affirmed. 


Hoyne, O’Connor & Rubinkam, of Chicago, for appellant. 

Earl J. Walker, of Chicago, for appellee. 

Denis E. Sututvan, Presiding Justice. 

This is an appeal from a judgment entered in the municipal court in favor of 
the plaintiff and against the defendant Metropolitan Life Insurance Company in 
the amount of $1,500 and costs. The suit was brought to recover on two life 
insurance policies issued by the defendant company on the life of Ignatz’ Sarapinas, 
deceased. The case was tried before the court without a jury. 

Plaintiff contends that on May 16, 1931, the defendant company issued its life 
insurance policy upon the life of Ignatz Sarapinas, promising to pay the executors 
or administrators of said insured the sum of $500 in the event of the death of the 
insured and double that amount in the event of the death of the insured through 
external, violent, and accidental ‘means ; that on June 1, 1931, the defendant com- 
pany issued its life insurance policy upon the life of Ignatz Sarapinas, promising to 
pay the executors or administrators of said insured the sum of $250 in the event of 
the death of the insured and double that amount in the event of the death of the 
insured through external, violent, and accidental means. The plaintiff claims that 
the said Ignatz Sarapinas died July 14, 1933, of injuries received from external 
violence while the policies were in full force and effect; that plaintiff is the 
administrator of the estate of said Ignatz Sarapinas, deceased. 

Defendant claims that the alleged insured did not meet his death as the result 
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of bodily injuries sustained solely through external, violent, and accidental means, 
but that his death was the result of a conflict with one Pete Makovich in which 
the alleged insured was the aggressor; that the age of the insured was misstated 
and that he represented his age to be 44 years but that his true age was 63 years; 
that if the defendant company is liable, such liability must be limited to the amount 
of insurance the premium paid would have procured at the true age of the alleged 
insured on the dates of said applications. The defendant also contends that the 
death of the insured was contributed to by delirium tremens and septic meningitis 
and, therefore, under the provisions of the policy, the defendant company is not 
liable for the double indemnity sued for. 

According to the evidence, Ignatz Sarapinas, the insured, lived in a room over a 
junk shop. He had a pushcart and picked up scrap paper and brought it back to the 
shop. 

One of the witnesses, Wilbur Haynes, testified that he saw the insured where he 
was sleeping with blood on his face, and in the morning they took him in a patrol 
car, but he did not know what happened. The insured had a bump on his head. He 
heard a noise and some swearing in the room, but did not know whether “Pete” 
made the noise or whether it was made by the insured. 

The plaintiff Wolen testified that Peter Makovich was held for murder to the 
grand jury. Wolen filled out the blanks for the proof of death. He admitted that 
Pete Makovich was discharged in the criminal court. 

It appears further from the testimony of the witness Haynes and others that the 
insured had appeared to be in normal health before the night he was assaulted, 
and that he had been regularly employed. Haynes also testified he was employed as 
the night watchman of the building where the insured lived. After midnight he 
heard a man whose voice he did not recognize cursing and swearing in loud tones in 
the room occupied by the insured as a bedroom, and that he went up to the room to 
find out the cause of the commotion; that he found “Pete” standing at the foot 
of the bed in which the insured slept and was then reclining; that Makovich said, 
“I killed him”; that he (Haynes) then examined the insured with his spotlight 
and found that his face was bloody and large “bumps” soon appeared on his head; 
and that Sarapinas said, “Pete beat me up.” The watchman testified that he ejected 
Makovich, but about a half hour later Makovich again gained admission to Sara- 
pinas’ room and “wanted to hit” Sarapinas, so the watchman again ejected the 
intruder and fastened the street door. Haynes also testified that after the attack 
the insured was in bad shape physically and was removed to the County Hospital 
early the following morning; that Sarapinas was not of a quarrelsome nature and 
had not been known to have quarreled prior to the night in question. 

The evidence further shows that while being removed from the premises by the 
police ambulance, the insured stated to some policeman who inquired how it hap- 
pened. that “Pete did it”; that his assailant (Makovich) stated that he killed him; 
that a few days later Sarapinas died at the hospital and medical evidence for plain- 
tiff, based upon a physical examination of the deceased, was clear that death was 
due to a brain injury caused by trauma. 

[1] The trial court struck from Haynes’ testimony the statements made by 
the insured just after the assault that “Pete beat me up” and “Pete did it” and also 
the statement of the assailant that “I killed him.” In this we think the court erred. 
Travelers’ Insurance Co. v. Mosley, 8 Wall. (75 U. S.) 397, 19 L. Ed. 437; Morris 
v. Central West Casualty Company, 351 Ill. 40, 46, 183 N. E. 595; American Mut. 
Liability Ins. Co. v. Industrial Commission, 342 Ill. 605, 174 N. E. 905. 

[2, 3] It is contended by the defendant that the policies are wagering contracts 
for the reason that the policies were issued on the application of one Anton 
Balcunas, who paid the premiums whereby the insurance is voided. The applications 
for the policies, as shown by the evidence, were made by the insured Ignatz Sara- 
pinas, and the agent’s certificate shows that the relation of the applicant to the 
life proposed is “Self” and that “the party who will pay the premiums” is “Ignatz 
Sarapinas” himself, and the policies in evidence provide that defendant pay the 
amounts of the respective policies to “the executor or administrator of the assured.” 

The witness Balcunas testified that he did not obtain the insurance nor did he 
pay the premiums. The defendant offered no proof that Balcunas did pay them, 
although Balcunas did state that he had loaned funds to the insured during the 
depression, but that the insured paid back the loan so made. 
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The evidence further shows that the policies contained an uncontestable clause 
and the contestable period had expired. As was said by this court in McMahon v. 
Feldman, 139 Ill. App. 624, at page 626: “The policy involved in this case is an 
ordinary life insurance policy payable to the estate of the insured. The insured 
had an insurable interest in his own life and had the right to procure a policy and 
have it payable to his estate or to any one whom he might appoint by will or any 
other mode.” See, also, Hawley v. Attna Life Ins, Co., 291 Ill. 28, 125 N. E. 707; 
Bruce v. Illinois Bankers’ Life Ass’n, 207 Ill. App. 555, 560. 

[4, 5] On the question as to whether or not the death of the insured was 
occasioned by accidental means, it appears that the only defense raised in the court 
below was that the insured was the aggressor in a fight, and that the death was 
contributed to by disease. According to the witnesses produced by the plaintiff, 
Ignatz Sarapinas appeared to be in normal health on the day before he was assaulted 
and that he was in his room and that after the witness entered his room after hear- 
ing a noise, he found Pete Makovich standing at the foot of the bed in which the 
insured slept and was then reclining; that Makovich said, “I killed him.” There was 
evidence that the insured had been assaulted and that afterwards the assailant was 
ejected, but that he again gained admission to Sarapinas’ room and was again 
ejected; that the insured was in a bad condition physically and was removed to 
the county hospital early the following morning. 

Medical evidence for the plaintiff, based upon a physical examination of the 
insured, showed that there was a brain injury caused by trauma, 

There is not much doubt, as the evidence is overwhelmingly convincing, that the 
cause of Sarapinas’ death was the beating which he received. 

No contradictory evidence was produced by the defendant as to the manner in 
which the injuries to the insured were sustained, and we think the trial court was 
correct in finding for the plaintiff. Franklin v. Continental Casualty Co., 184 IIl. 
App. 259, 261. 

Under the circumstances—the injury to the insured which was followed by his 
death—the question as to who was the aggressor was one of fact for the trial 
court to determine. We cannot find any evidence in the record that the insured 
assailed Makovich or that he in any way contributed to the fatal injury. 

[6, 7] Defendant further contends that the death of the insured was contributed 
to by delirium tremens and septic meningitis. This was also an affirmative defense 
and the defendant must show that the death of Sarapinas resulted from this cause. 
Rogers v. Prudential Ins. Co., 270 Ill. App. 515, 524; Miner v. New Amsterdam 
Casualty Co., 220 Ill. App. 74. 

There was no evidence that the insured used intoxicating liquor or that he was 
ever under the influence thereof. 


A doctor in the county hospital, who testified that he could not recall the case, 
had made a report at the time the insured was brought into the hospital in which 
he stated that Sarapinas’ physical condition was very poor and that he was unable 
to talk or to answer questions. He also stated in his report that he had an 
impression that the patient had a skull fracture complicated by delirium tremens. 
_ It further appears from the evidence that a doctor who did not see the insured, 
but who appeared as an expert, testified, in response to a hypothetical question pro- 
pounded by counse! for defendant, that in his opinion delirium tremens contribute 
to cause death and that delirium tremens could not be caused in the absence of a 
background of alcoholism. He admitted, however, the trauma could precipitate 
delirium tremens. 

Dr. Kearns of the coroner’s staff, who had devoted many years to making 
autopsies and determining causes of death of persons examined by him at post 
mortems, found that the insured had suffered brain hemorrhages, lacerations, and 
other injuries due to trauma that were sufficient to cause his death; that the tear- 
ing or rupturing of the blood vessels of the brain as a result of trauma permitted 
the blood to escape into the brain area, and that in his opinion death resulted from 
traumatic cerebral laceration; that he found no evidence of alcoholism or septic 
meningitis; and that there was no relation of bodily infirmity or disease as a con- 
tributing cause of death. Dr. Kearns also stated that delirium tremens could be 
caused by trauma. 

_ The question as to what was the cause of the death was one of fact, and we 
think there was sufficient evidence to show that the court was justified in arriving 
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at the conclusion that trauma was the cause of death without any contribution by 
disease. Burns v. Metropolitan Life Ins. Co., 283 Ill. App. 431; Barbour v. tna 
Life Ins. Co., 224 Ill. App. 312. 

[8] Defendant further claims that the insured understated his age in his 
application for insurance and evidence is introduced tending to show that at one 
time on one of his birthdays while celebrating he said that he was celebrating his 
sixty-fifth birthday. The burden of proving this difference of age was upon the 
defendant. Grant v. Mutual Protective League, 192 Ill. App. 4. 

[9] The statements made by the insured are presumed to be truthful and 
this defense is required to be proved by clear and cogent evidence. Weininger y. 
Metropolitan Fire Ins. Co., 359 Ill. 584, 598, 195 N. E. 420, 98 A. L. R. 169. 

[10] It appears from the report of the defendant’s agent which was offered in 
evidence that Sarapinas appeared to its representative to be forty-four years of 
age and that the statement made by Sarapinas in the application that he would be 
“44 next birthday” was believed to be correct. 

The witness Anton Balcunas, an employee of the Commonwealth Edison Com- 
pany for many years, testified he was a fellow countryman of Sarapinas and had 
known the latter since he was a baby; that he had lived near and had grown up 
with the insured as a boy in the same village in Lithuania; that in later years 
Sarapinas had been a tenant of Balcunas in Chicago; and that the insured was forty- 
seven or forty-eight years of age at the time of his death. 

The witness Peter Bruzas, who was also a fellow countryman of the insured, 
testified that he knew the insured as a boy and that they were about the same age; 
that Sarapinas was about a year or a year and a half older than he; and that he was 
forty-eight at the time of the trial. 

On cross-examination the witness Haynes testified that Makovich was thirty or 
thirty-five and that Sarapinas appeared to be older. 

The. doctor who performed the post mortem examination upon Sarapinas 
estimated the age of the insured to be 60. 

The witness Weinstein said Sarapinas looked young, but that he had told him 
at one time that he (Sarapinas) was celebrating his sixty-fifth birthday with a 
bottle of moonshine. The trial judge chose to disregard this statement of the 
witness as incredible. . 

The trial judge who heard the evidence evidently did determine from the 
conflicting statements made at the trial that there was no misrepresentation as 
to the age of the insured and that there was no clear and convincing testimony 
offered by the defendant in support of its contentions as is required under the 
rule laid down in the case of Weininger v. Metropolitan Fire Ins. Co., 359 Ill. 
584, 195 N. E. 420, 98 A. L. R. 169. 

From the evidence before us we are satisfied that the trial judge arrived at 
the correct conclusion, and for the reasons herein given, the judgment of the 
municipal court is affirmed. 

Judgment affirmed. 

Hebel and Hall, JJ., concur. 


SCHMIDT v. PRUDENTIAL INS. CO. OF AMERICA. Gen. No. 38604. 

Appellate Court of Illinois. Third Division. First District. Dec. 9, 1936. 

5 Northeastern Reporter (2d) 262. 
MISREPRESENTATION. 

In action on life policy wherein defense was false representation as to health 
made by insured in application, and wherein evidence showed insured was not in 
good health prior to and at time policy was issued, beneficiary held to have failed 
to sustain burden to prove that insured did not knowingly and intentionally mis- 
state salient facts in application for policy. : 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Municipal Court of Chicago. 

Action by Edward Schmidt, guardian of the estate of Jack Locke, also known 
as Herbert Jack Locke, a minor, against the Prudential Insurance Company of 
America. From an adverse judgment, the defendant appeals. 

Reversed and rendered. 


y Hoyne, O’Connor & Rubinkam and Nathaniel Rubinkam, all of Chicago (Wil- 
liam S. Allen, of Chicago, of counsel), for appellant. 
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John E. Timm, of Chicago, for appellee. 

Hau, Justice. 

By this appeal, defendant seeks the reversal of a judgment against it for the 
sum of $500. The action is based upon an insurance policy for the sum of $500, 
issued by the defendant to Helen Locke on December 16, 1933. The beneficiary 
in the policy is Jack Locke, son of the insured. Helen Locke died on June 12, 1934, 
The trial was before the court and a jury, which trial resulted in a verdict for 
the plaintiff in the sum of $500, upon which the judgment appealed from was 
entered, 

In the statement of claim filed in the municipal court of Chicago, it is 
alleged that the policy mentioned was issued on December 25, 1933, on the life 
of Helen Locke; that she died upon the date mentioned; that all the premiums 
required by the terms of the policy had been paid; and that the amount of the 
policy had not been paid to the plaintiff. 

In its affidavit of merits, defendant admits the issuance of the policy, and 
states that it was issued to Helen Locke, the insured, in pursuance of an applica- 
tion containing certain questions and answers, attached to the policy, and which 
became a part of the policy. The questions and answers referred to, and which 
it is claimed were propounded to and were answered by the insured, are as 
follows: 


“What is the present condition of health of life proposed? 

“Good. 

“When last sick? Month, Year. 

“Never. 

“Of what disease? 

“None. 

“Does any physical or mental defect exist? 

“No. 

“Has life proposed ever suffered from consumption, asthma, spitting of 
blood, habitual cough, apoplexy, paralysis, heart disease, insanity, fits or con- 
vulsions, rheumatism, gall-stones, disease of the gall bladder, liver or kdineys, 
cancer, ulcers, tumor, dyspepsia, syphilis, influenza, obstinate constipation or 
accident of any kind? 

“No to all. 

“Has life proposed ever received treatment by a physician or at a dispensary, 
hospital or sanitarium? If so, state where, when and for what illness. 

“Has life proposed ever had pain or distress in the chest or abdomen, dizzi- 
ness, gape of breath on walking in the cold air, uphill or upstairs? 

«VO, 

_ It is also alleged in the affidavit of merits that appended to and made a part 
of the application which was signed by Helen Locke is the following: 

“I hereby declare that all of the statements and answers to the above 
questions are complete and true, and I agree that the foregoing, together with 
this declaration, shall constitute the application and become a part of the contract 
of insurance hereby applied for, provided a copy hereof shall be attached thereto. 
I further agree that the policy herein applied for shall be accepted subject to 
the privileges and provisions therein contained, and that unless the full first 
premium is paid by me at the time of making this application the policy shall 
not take effect until issued by the Company and received by me and the full 
first premium thereon is paid, while the health and occupation of the life pro- 
posed are the same as described in this application. It is understood and agreed, 
however, that if at the time of signing the application the full first premium is 
paid, the insurance shall take effect from the date of this application, in accord- 
ance with the provisions of the policy hereby applied for, provided life proposed 
is in sound health on the day of this application and provided this application is 
approved and accepted at the Home Office of the Company, in Newark, New 
Jersey, under the plan, for the premium paid and amount of insurance applied 
for. 

“TSigned] Helen Locke.” 
_ It is further alleged in the affidavit of merits that she, the insured, was not 
in sound health on the date of the application; that the proofs of death show 
that the immediate cause of death was multiple fibroid tumors of the uterus, 
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with prolapse, and that the date of the inception of the disease causing her death 
was two years prior to the date of her death, which date of inception antedated 
the date of the application for the policy; that she consulted a physician in 
August, 1931, for chronic cholecystitis, and in February, 1933, she was operated 
on for hernia and was confined in a hospital; that a diagnosis of her condition 
in 1933 indicated that she was suffering from a disease of the gall bladder, pro- 
lapse of the womb, cystocele, rectocele, prolapse of uterus, third degree, right 
inguinal hernia, and cystic ovary, right side; that the defendant was not liable for 
any amount except the premiums which were tendered. 

To this affidavit of merits, the plaintiff, guardian of Jack Locke, filed a replica- 
tion, which is, in substance, as follows: 

“That at the time and prior to the execution of the application by Helen 
Locke, for the insurance policy sued on herein, one O. M. Vogel, an agent of the 
defendant, had knowledge of the fact that said Helen Locke had been ill prior 
to the execution of said application and had been a patient in a hospital in 
February, 1933, at which time said Helen Locke was operated on for hernia. 

“Wherefore affiant says, that the knowledge of said agent of said _ illness 
and operation, thereupon became imputed to the defendant and that therefore if 
said Helen Locke made any misrepresentation as to the condition of her health, 
said misrepresentations were not material to the risk, nor did she perpetrate any 
fraud as a result thereof upon the defendant, and that therefore said contract of 
insurance is not void inasmuch as the defendant has waived its right to insist 
upon such forfeiture because of the knowledge of said agent.” 

In this replication it is not denied that the insured agreed that the answers 
made by her were true, and that by the terms of the policy her answers to the 
questions should form a part of the insurance policy applied for. 

Otto M. Vogel, a witness for the plaintiff, testified, in substance, that he was 
formerly employed by the defendant company; that he knew the insured in her 
lifetime; that he knew her for three years prior to December, 1933, and that “I 
think I assisted in the selling of insurance,” meaning the policy involved in this 
case; that he was present at the time the application for the policy was filled out; 
that the parts of the application for insurance signed by the insured which are 
in the handwriting of the witness are the place of birth, date of birth, occupation, 
nature of employer’s business, exact duties, and height and weight, and that the 
other answers in this application are in the handwriting of Mr. McGuire, meaning 
George F. McGuire, Jr., a witness produced by the defendant as_ hereinafter 
noted. This witness further testified to the effect that he had a conversation 
with reference to the health or condition of Helen Locke prior to the date of the 
application made on December 16, 1933, with Mr. Schmidt, plaintiff, in his home 
about a year before the witness wrote certain answers to certain of the questions 
in the application for insurance; that Mr. Schmidt paid for the insurance; that 
the witness asked Mr. Schmidt where the insured was, and that Mr. Schmidt 
replied that she was sick, that she was in the hospital at the time for a minor 
operation, and that she had nothing serious the matter with her. This witness 
testified that he had no recollection of having talked to the insured about her 
health, and that she looked all right to the witness. On cross-examination, this 
witness further testified that it was about a year before December, 1933, that 
he had this talk with Mr. Schmidt, and that he left the Prudential Company prior 
to the delivery of the policy to the insured. 


George F. McGuire, Jr., referred to by Vogel in his testimony, testified that 
Vogel did not inform him that Mr. Schmidt had told him (Vogel) that the insured 
was in a hospital for some slight ailment at the time the witness made out her 
application for insurance, and that the witness did not know she had been in the 
hospital until the day of the trial. 

Dr. Nelson M. Percy, a witness on behalf of the defendant, testified that he 
first met the insured professionally on August 10, 1931, at which time he examined 
her; that he found her suffering from chronic cholecystitis and laceration of the 
cervix, a small tube of the uterus; that chronic cholecystitis means chronic infection 
of the gall bladder; that laceration of the cervix means tearing of the mouth otf 
the womb caused by childbirth; that laceration of the perineum means the same 
thing, tearing of the perineum following childbirth; and that, in addition, she 
had a prolapsed uterus and that she_had some small fibroid tumors. This witness 
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testified that the next time he saw the insured was on October 2, 1931; that at 
that time the witness made an examination of the insured and found nothing 
different from the first examination; that he saw her three times before she 
entered the hospital on May 30, 1934, and that from that time until her death on 
June 12, 1934, the witness saw the insured twice daily. This witness further 
testified that his daily treatment began on May 30, 1934; that in May, 1934, she 
was suffering from the same condition which he found in August, 1931; and that 
he saw her daily at the Augustana Hospital. This doctor testified that, when 
he made the examination of the insured, he obtained a history, and that the insured 
told the witness she had had an operation for drainage of the gall bladder eleven 
years previous. The doctor further testified that he informed the insured as to 
what he found by his examination; that her death followed an operation for 
perineal cystotomy, for removal of multiple fibroid tumors of the uterus with 
prolapsus; that as a contributing cause she developed an acute dilatation of the 
stomach, and that the disease from which she suffered had existed for several 
years prior to her death. 

Dr. Hans Rudolph Uterhart, a physician and surgeon produced as a witness 
for defendant, testified, in substance, that six or seven years prior to the trial he 
had examined the insured and administered certain treatment to her, and that 
on February 7, 1933, he operated on the insured at the Belmont Hospital for a 
right inguinal hernia; that she was in the hospital from February 7th to February 
2lst, of the same year. This doctor further testified that prior to the operation 
he examined the insured, and that the objective symptoms revealed a scar around 
the gall bladder, which, in his opinion, had existed for many years, and that the 
scar indicated that an operation had been performed. The court propounded the 
following question to this witness: “Is there anything else about the case you 
can tell us now?” The witness answered: “She had hypertrophy of the cervix of 
the womb. Hypertrophy is an enlargement of the womb that does nothing to 
the general health. She was a small fat lady and heavy, but otherwise, as far 
as I know, healthy.” The doctor further testified that the insured had completely 
recovered from her operation. 

The facts as to the physical condition of the insured at the time she made the 
application for insurance are not disputed. 

In Western & Southern Life Insurance Co. v. Tomasun, 358 Ill. 496, 193 
N. E. 451, 453, a bill was filed to cancel a life insurance policy upon the ground 
that false representations had been made by the insured as to facts material to 
om. In holding that such false answers voided the policy, the Supreme Court 
Said: 

“In an equitable action for the cancellation of an insurance policy upon the 
ground that misrepresentations had been made as to facts material to the risk, it 
is not essential that the applicant should have willfully made such misrepresenta- 
tions knowing them to be false. They will avoid the policy if they are, in fact, 
false and material to the risk even though made through mistake or in good faith. 
In United States Fidelity & Guaranty Co. v. First Nat. Bank, 233 Ill. 475, 84 
N. E. 670, 673, we stated. this rule in the following language: “The law is well 
settled, in its application to insurance contracts, that a misrepresentation of a 
material fact, in reliance upon which a contract of insurance is issued, will avoid 
the contract, and it is not essential, in equity, that such a misrepresentation should 
be known to be false. A material misrepresentation, whether made intentionally 
and knowingly or through mistake and in good faith, will avoid the policy.’ The 
same rule has been applied in many other jurisdictions. 

“We thus find the authorities firmly established that it was not necessary to 
an avoidance of the policy that Mrs. Tomasun should know that her answers 
were untrue, although that she did not know them to be untrue we can hardly 
find room to doubt upon the record presented. On the day she signed the applica- 
tion she consulted Dr. Orndoff regarding her health and on the next day was 
operated on in the North Chicago Hospital. She was not in sound health on 
June 5 or June 6, 1928, nor on the date she received the policy. Neither had she 
been in good health for many months previous thereto, and it is impossible to 
believe that any woman who had suffered the severe abdominal operation which 
she underwent about six months prior to her appliction, and who had since been 
under constant medical observation and treatment, could have in good faith con- 
sidered herself an insurable risk in any life insurance company. Regardless of 
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her knowledge or lack of knowledge of the truth of her statements, it has been 
held by the highest authority that having accepted and retained the policy of 
insurance, with the copy of her application attached thereto, she is entirely bound 
by it. Regardless of her knowledge on June 5, it cannot be urged with any degree 
of plausibility that she considered herself in good health when the policy was 
delivered two weeks later, and it became her duty during that interim—i. e., after 
her examination and before the delivery of the policy—to disclose the changed 
condition in her health to the insurer. On this point the Supreme Court of the 
United States has said: ‘But the reason for the rule still obtains, and with added 
force, as to changes materially affecting the risk which come to the knowledge 
of the insured after the application and before the delivery of the policy. For 
even the most unsophisticated person must know that, in answering the question- 
naire and submitting it to the insurer, he is furnishing the data on the basis of 
which the company will decide whether, by issuing a policy, it wishes to insure 
him. If, while the company deliberates, he discovers facts which make portions 
of his application no longer true, the most elementary spirit of fair dealing would 
seem to require him to make a full disclosure. If he fails to do so the company 
may, despite its acceptance of the application, decline to issue a policy.’ Stipcich 
v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 513, 72 L. Ed. 895.” 

Because the facts in the case cited are so similar to those in the instant case, 
we have quoted quite extensively from the opinion. 

In view of the conditions in the contract, and of the undisputed facts as to 
the history and physical condition of the insured prior to and at the time of its 
execution, plaintiff had the burden of proving, by a preponderance of the evidence, 
that the insured did not knowingly and intentionally misstate the salient facts 
when she stated that the condition of her health at the time of the signing of 
the application was good, that she was never sick, that she had no disease, that 
she had no physical defect, that she had never suffered from disease of the 
gall bladder, and that she had never received treatment by a physician at a dis- 
pensary, hospital, sanitarium, or otherwise. This he has failed to do. Therefore 
the judgment of the municipal court is reversed, and it is ordered that judgment 
be entered here against the plaintiff for costs. 

Reversed, and judgment entered here for costs. 

Denis E. Sullivan, P. J., and Hebel, J., concur. 


TIMMER v. NEW YORK LIFE INS. CO. No. 43629. 
Supreme Court of Iowa. Dec. 15, 1936. 
270 Northwestern Reporter 421. 
1. ANNIVERSARY. 


Stipulation in policy specifying anniversary date of policy for payment of 
premiums in accordance with request and direction of insured in application is con- 
trolling, and provision clearly and definitely governs date when premium is due 
and date from which grace period begins to run. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. LAPSE. 

Where insured had chosen to have life policy dated December 7, 1933, date 
of application, rather than December 18, date policy was received and became 
effective, tender of premium on January 17, 1935, for renewal of policy held 
not — made within 31-day grace period, precluding beneficiary from recovery 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from District Court, Dubuque County; D. E. Maguire, Judge. 

Plaintiff, the beneficiary under a life insurance policy issued by the defend- 
ant company, commenced this action in equity to reform the policy contract and 
to recover judgment upon the contract as reformed. The lower court denied 
the relief prayed for. Plaintiff appeals. 

Affirmed. 

Hogan & Less, of Cascade, and Raymond N. Klass, of Cedar Rapids, for 
appellant. 

Carr, Cox, Evans & Riley and Ehlers English, all of Des Moines, and Ken- 
line, Roedell & Hoffman, of Dubuque, for appellee. 

MITCHELL, Justice. 
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On December 7, 1933, Maggie Timmer gave to an agent of the New York 
Life Insurance Company her application for a policy in the amount of $1,000, 
designating as her beneficiary in case of death her husband, Ben Timmer. She 
had her choice of having the policy dated the day of the application or the day 
the policy was written and she selected the day the application was signed. The 
policy was issued by the home office on December 13, 1933, and received in the 
Waterloo branch office on December 16th, which was on Saturday. There was 
no mail to the town of Cascade on Sunday and although the policy was forwarded 
on the day it was received at the branch office it did not reach the agent at Cascade, 
where Mrs. Timmer lived, until Monday, December the 18th. The premium was 
paid either on that day or had been a day or two before. The policy was dated 
December 7, 1933. 

The next transaction between the insured and the insurance company about 
the policy was when the second notice was received by the insured of the premium 
due on December 7, 1934, at which time the agent who had sold the policy went to 
Mrs. Timmer’s home and told her that unless she paid the premium before the 
8th of January the policy would lapse. She informed him she was not able to pay 
the premium. Later the agent met one of Mrs. Timmer’s daughters and suggested 
that if they could not carry the full amount, perhaps they could carry half of the 
amount. The premium was not paid. On the night of January 17, 1935, the agent 
was asked to come to the home of Mrs. Timmer to secure the premium. The 
agent informed the family that Mrs. Timmer had to be in the same state of health 
as when the application was made. Mrs. Timmer at that time was sick in bed, 
unconscious, and died the following day. 

3en Timmer, the husband and beneficiary, commenced this action in equity to 
reform the contract by substituting instead of December 7th as the terminal end 
of the first annual period of insurance, the date of December 19th, alleging in his 
petition that, contrary to mutual agreement of the parties and by mutual mistake, 
and to secure for defendant an unconscionable and inequitable advantage, the 
defendant inserted as the due date for the renewal premium, the date of December 
7th instead of the anniversary date that said insurance became effective, namely, 
December 19th. The insurance company filed answer. The case was submitted 
to the lower court, which denied the relief sought, and plaintiff being dissatisfied, 
has appealed to this court. 

The application in this case was a written one. It was taken by the agent of 
the insurance company on the 7th day of December and plainly showed that the 
payment of the first premium maintained the policy for the period terminating on 
the 7th day of December, 1934. There is some dispute in the evidence as to when 
the premium was paid. It is the céntention of the company that it was paid on 
the 14th day of December, whereas the evidence of appellant would show that it 
was paid at some time around the 19th of December. The application provided 
that the policy was not to be in force until it had been delivered to the insured, and 
unless she was in good health at that time. The policy was not delivered to her 
until the 18th day of December. There is evidence in this case to show that at the 
time the agent took the application he informed Mrs. Timmer that she had the 
choice of having the policy dated as of the date of the application or as the date 
it Was issued, and advised her that it was to her best interest to have it dated the 
day the application was signed. There is the testimony of the husband and bene- 
ficiary that he was present and he heard no such conversation. However, there is 
no evidence of any fraud on the part of the agent of the company at the time the 
application was taken, and there is no showing that the insured did not understand 
the terms or effect of the instrument which she signed, and there is not even a 
Suggestion that the insurance company had any knowledge of any erroneous con- 
clusion on the part of the insured or was guilty of any fraud or inequity conduct. 
No evidence was offered to show that Mrs. Timmer was mistaken or misled in any 
slightest respect whatsoever, much less any showing of mutual mistake. 

This court has held time and again that it is necessary, before the court can 
change or rewrite a written contract through the exercise of the equitable remedy 
of reformation, that the plaintiff must prove it was the intention of both parties 
to make an agreement such as it is sought to have established. 

The appellant’s claim, when analyzed in the light of the record he offered, 
reduces itself to the contention that the contract in question is so inherently fraudu- 
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lent and ambiguous as to raise a legal doubt as to its meaning, and thus entitles 
the appellant to the benefit of the rule of construction against the insurer, resolving 
that doubt in favor of the insured, thus enabling the appellant to recover. 

Let us look at the contract entered into between these parties. The application 
which Mrs. Timmer signed provided that the policy was to be dated December 7th, 
It also provided that the insurance was not to be in force until the policy was 
issued and delivered. The policy was not delivered until the 19th day of December, 

It is appellant’s contention that due to the fact that the policy was not in 
force until it was delivered, Mrs. Timmer did not receive what she was paying 
for—one year of insurance, plus the grace period provided for in the policy— 
and that this in itself was fraud; that a court of equity should reform the contract 
and insert the date upon which the policy was delivered to her as the date from 
which the premium commenced to run. 

The theory the appellant advances in this case has been before the courts 
on a great many occasions. There is some conflict in the authorities, but the better 
weight of authority is contrary to appellant’s contention. In the case of McKenney 
y. Phoenix Mutual Life Insurance Company, 138 Wash. 315, 244 P. 560, the Wash- 
ington court said: 

“Part 1 of the application, signed by the insured, dated December 17, 1920, 
directs the assured to state what are features desired, such as automatic premium 
lien, dating of policy, interim premium, optional settlement, extra policies, etc., 
which was filed in this portion as to the dating of the policy, ‘Date policy Dee. 
17th, 1920.’ Another portion of the application specifies that the insurance applied 
for shall not take effect until the issuance of the policy and the payment of the 
first premium therefor. The policy was actually issued and delivered on January 5, 
1921.” 

We find, 138 Wash. 315, 244 P. 560, at page 562: 

“Appellant also contends that the insured was entitled to 6 months’ and 31 
days’ insurance from the date the policy became effective, either by payment of 
the first premium or by medical examination and the issuance and delivery of 
the policy; that the policy was not in fact issued and delivered until January 5, 
1921; wherefore the policy was thereby extended as to the date of paying premiums 
for 6 months from January 5, 1921, which would make the premium paying date 
July 5th instead of June 17th, and with 31 days’ grace from July 5. 

“A number of cases to that effect are cited, and some quoted from, by appel- 
lant. While it is true that policies may not take effect until delivered while the 
insured is alive and in good health, nevertheless the premium paying period may 
be fixed by the parties regardless of the time when the policy takes effect. We 
find that the great weight of authority is to that effect. In Wilkinson vy. Common- 
wealth Life Ins. Co., 176 Ky. 833, 197 S. W. 557, 6 A. L. R. 769, the court held 
that the time for payment of the premiums on a life insurance policy must be 
reckoned from the date of the policy, and not from the time of delivery, although 
the policy provides that it shall not be in force until delivered. 

“An extensive note is appended by the editors in 6 A. L. R. commencing on 
page 774; many of the cases being extensively quoted and analyzed. The general 
rule is stated by the editors to be that, when the policy is antedated at the request 
of the insured, the agreement is binding on both parties, and the premium paying 
period begins on the date so inserted. Page 786. To the same effect is Wolford v. 
National Life Ins. Co., 114 Kan. 411, 219 P. 263, 32 A. L. R. 1248. 

“In the last-cited case there is a very extensive and thorough review and 
analysis of the authorities on this proposition. In 32 A. L. R., commencing at 
page 1253, there is an extensive case note supplementing that in 6 A. L. R. 780. 
Again it is shown that the great weight of authority is to the effect herein stated.” 

In the case of Wolford v. National Life Insurance Company, 114 Kan. 411, 
219 P. 263, at page 264, 32 A. L. R. 1248, the Kansas court said: 

“It was competent for the parties to agree upon the date for the payment of 
premiums and the time when the insurance would terminate. It was definitely 
stipulated in the contract that the date was November 14, 1918, with the added 
grace period. * * * The time for the payment of premiums and when insurance 
would terminate was definitely stated and coupled with it was a provision that a 
failure to pay anv premium when due should operate as a forfeiture and terminate 
the obligations of the company. There is no ambiguity in the contract in respect 
to the time of payment, which opens the way for interpretation by the court, and 
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permits it to say that one of several dates mentioned was the time for which 
insurance was to run, and measure the date of expiration. Decisions upon con- 
tracts of that character are cited wherein the provisions were liberally interpreted 
in favor of the insured, and among them are Halsey v. Insurance Co., 258 Mo. 
659, 167 S. W. 951; Stramback v. Fidelity Mutual Life Ins. Co., 94 Minn. 281, 
102 N. W. 731; Prudential Ins. Co. of America v. Stewart, 237 F. 70, 150 C. 
C. A. 272, 6 A. L. R. 766; McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 
S. Ct. 10, 46 L. Ed. 64. But these are mainly cases where there were ambiguous 
provisions in the contract and where the times of payment were not definitely 
prescribed. Here the times of payment were unequivocally fixed in the contract. 
The partigs were entitled to make their own contracts, and the courts cannot 
interpret into the contracts conditions contrary to those which the parties have 
clearly expressed in writing. There is nothing in the contract suggesting that 
December 6, 1917, the time of the delivery of the first policy, was the premium 
payment time, or that the parties had another date in mind for payment than the 
one specifically stated in the contract. The time when payments became due was 
very important to both parties, as insurance companies can only survive by the 
prompt payment of premiums, and in order that they may give the insured proper 
notices of defaults, and equally important to the insured in order that he may 
avoid a default and prevent the cancellation of his policy.” 

In Cantey v. Philadelphia Life Ins. Co., 166 S. C. 181, 164 S. E. 609, at page 
611, the South Carolina court said: : 

“Appellant argues that the application upon which the policy was issued is a 
part of the contract of insurance and that the application provides that the policy 
is not to become effective until the same is issued, delivered, and the premium 
paid; that the policy was dated August 19, 1927, was issued and mailed that day 
from Philadelphia; that it is admitted that it could not reach Winston-Salem, N. C., 
and be delivered, in due course, of mail, under five days; that therefore the policy 
could not have been delivered and the premium paid before the 24th day of 
August; and that it follows that the next quarterly premium did not fall due 
till November 24, and the thirty days of grace would carry it till December 24, 
and, as the insured died December 20, the policy had not lapsed. The policy in 
express terms provides for quarterly premiums to be paid August 19, November 19, 
February 19, and May 19 of each policy year during the life of the policy, with 
a grace period of thirty days for the payment of each premium. In other words, 
appellant contends that the quarterly premium did not fall due November 19, 
but five days later, since the policy was not delivered until five days after August 19. 
Reliance is had in support of this contention upon the case of Davis v. Ins. Co., 
125 S. C. 381. 118 S. E. 526. That case emphasizes the wisdom of having fixed 
and definite dates stated in the policy of insurance upon which premiums are due 
and payable. There must be a certainty in such dates, else there would be a con- 
troversy in every such case as this growing out of the uncertainty of the date of 
delivery of the policy. It might not be possible to prove the date of delivery; 
the agent and insured both heing dead. Then resort must be had to conjecture 
as in this case. It might be that the insured was unable to pay the premium when 
the policy was presented to him, and some delav ensued in the delivery of it. 
It might be that the insured was sick when the policy was brought to be delivered 
to him and it could not be delivered till he recovered; or it might be that he was 
absent from home and the delivery was delayed. Consider the confusion which 
would ensue under such conditions in proving when a premium falls due.” 

And 166 S. C. 181, 164 S. E. 609, at page 612: 

“These views are sustained in the case of Harvey v. Union Central Life Ins. 
Co., reported in 45 F.(2d) 78, 81, which appeal was heard in the United States 
Circuit Court of Appeals for the Fourth Circuit by Circuit Judge Parker and 
District Tudges Watkins and Sover. Judge H. H. Watkins of the District Court 
of the Western District of South Carolina wrote the leading opinion. The action 
of the lower court was reversed, but that was done on other grounds than those 
we are discussing. The opinion is authority for the views we here express. The 
opinion holds, among other things: 

“*There can be no doubt under the decisions that the requirement to pay 
premiums annually in advance on October 22 was a valid and binding agreement. 
The minds of the parties definitely met upon that point, and there is nothing 
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in the record to indicate that the insured was in any way misled. Failure to pay 
any annual premium on that date resulted, after thirty days’ grace, in lapse.’ 

“It is well settled that provisions of this kind are valid and enforceable, and 
that under them the failure to pay any instalment is a sufficient defense to an 
action on the policy to recover a loss happening during the time when such 
premium was then due and unpaid’ 14 R. C. L. § 149, p. 977, and numerous 
cases there cited. 

“Tf the parties enter into such a contract, it is binding upon them. The 
court cannot make a new contract for them or refuse to enforce the one they 
have made for themselves.’ Mack v. Liverpool & L. & G. Ims. Co., 329 Ill. 158, 
160 N. E. 222, 225, 57 A. L. R. 1043.” is 

In Weller v. Manufacturer’s Life Ins. Co., 256 Mich. 532, 240 N. W. 3%, at 


page 35, the Michigan court said: 


“The policy was delivered and first premium paid December 16, 1929, and 
it is argued that this had the effect of changing the policy year and the premium 
due date to December 16th. The contract is otherwise. So is the law. 

“In Jewett v. Northwestern Nat. Life Insurance Co., 149 Mich. 79, 112 N. W. 
734, it was held, quoting syllabus: “That a life-insurance policy dated August Ist, 


and providing for payment of premiums on the Ist day of certain months, was 
not issued until August 18th, does not postpone the time of payment of the 


subsequent premiums to the 18th of the several months.’ 

“In McCampbell v. New York Life Insurance Co. (C. C. A.) 288 F. 465, it was 
held, quoting syllabus: “The date stated in a life policy as the anniversary and 
the date of payment of premiums controls, and the policy will lapse, unless 
premiums are paid on that date, or within the grace period thereafter, notwith- 
standing a provision in the policy that it does not become of cffect until payment 
of the first premium, in which case it relates back to the date of application, and 
the fact that insured was not protected between the date of application and the 
date of payment of first premium is immaterial.’” 

In New York Life Insurance Company v. Silverstein, 53 F.(2d) 986, at page 
989, the Circuit Court of Appeals for this circuit, confronted with the same 
Guestion, said: 

“But there is a further reason why this instruction was erroneous. The court 
in effect told the jury that if they found the premium was not paid until July 
11, 1927, the payment of the premium on that date would carry the policy for- 
ward for six months, and the payment of the premium for another six months 
would carry the policy through a further six months’ period, and so on. How- 
ever, the policy contains the following definite provision: ‘This contract is made 
in consideration of the payment in advance of the sum of $94.35, the receipt. of 
which is hereby acknowledged, constituting the first premium and maintaining 
this policy for the period terminating on the 28th day of September, 1927, and 
of a like sum on said date and every six calendar months thereafter during the 
life of the insured.’ 


“As has already been noted, the policy further provides on its face that: 
‘This policy takes effect as of the 28th day of March, 1927, which day is the 
anniversary of the policy.’ 

“There is no real inconsistency between these above-quoted provisions in 
the policy and the provision in the application to the effect that the policy should 
not take effect until its delivery and the payment of the first premium. The 
policy definitely provides that the premiums following the first shall be due on 
definite dates, or at the expiration of definite periods. McCampbell v. New York 
Life Ins. Co. (C. C. A.) 288 F. 465; McConnell v. Provident Savings Life Assur. 
Sony oe C. A.) 92 F. 769; Sellars v. Continental Life Ins. Co. (C. C. A.) 30 

In the case of McCampbell v. New York Life Ins. Co. . 469, 
the 5th Circuit Court of Cs said: . > SOF a oe 
_ “It is argued that this necessarily follows from the provision in the applica- 
tion that it is a condition precedent to the company’s liability that the policy 
should be issued and the first premium paid during the lifetime and good health 
of the applicant, and that to require the first premium to cover a period prior 
to the beginning of such liability would be to require an insured to pay for 
insurance which he did not obtain. A conclusive answer is that parties are 
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entitled to make their own contracts. * * * The business of life insurance is 
conducted upon the theory that premiums will be promptly paid. Klein v. 
Insurance Co., 104 U. S. 88, 26 L. Ed. 662; Iowa Life Insurance Company v. 
Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. The time when a premium is 
due should be definite, and that cannot be if the date upon which the first 


premium was in fact paid should fix the dates upon which subsequent premiums 


should be paid. Therefore the date mentioned in the policy for the payment of 
premiums governs. The date when the first premium was paid, which is almost 
always uncertain, and in most instances impossible of ascertainment, is tmma- 
terial. McConnell v. Life Assurance Society, 92 F. 769, 34 C. C. A. 663; Johnson 
v. Life Insurance Co., 143 F. 950, 75 C. C. A. 22; Wilkie v. Insurance Co., 146 


N. C. 513, 60 S. E. 427; Jewett v. Insurance Co., 149 Mich. 79, 112 N. W. 734; 
Tibbits v. Insurance Co., 159 Ind. 671, 65 N. £. 1033; Methvin v. Fidelity Mutual 


Life Association, 129 Cal. 251, 61 P. 1112; Forch v. Life Indemnity Co., 157 Ill. 
App. 244. The plaintiff relies upon McMaster v. Insurance Co., 183 U. S. 25, 22 
S. Ct. 10, 46 L. Ed. 64. That case was based upon the unauthorized insertion by 
the insurance company’s agent of the words ‘please date policy the same as 
application, and upon the representation that the insurance became effective 
upon delivery of the policy,” 

[1] Many other cases might be cited, but from the foregoing it would seem 
to be well settled that the contract stipulation specifying the anniversary date 
of the policy for the payment of premiums in accordance with the request and 
direction of the insured in application is controlling, and this provision clearly 
and definitely governs the date when the premium is due and accordingly the 


date when the grace period of thirty-one days begins to run. 


This court was confronted with a similar question, and expressed itself as 
being in favor of the views set out in the cases quoted, in Tigg v. Register Life 
= ety Ins. Co., 152 Iowa 720, at page 722, 133 N. W. 322, 323, where it was 
said: 

“The policy was issued in consideration of the present payment of the 
premium ‘and of the annual premium * * * to be paid * * * at or before 12 o'clock 
M., on the 7th day of August in every year during the life of the assured.’ Even 
though this fixed the date of the second payment less than a year after the 
issuance of the policy, it definitely determined the dates at which all premiums 
were payable, and the 30 days grace would not extend the time within which 
payment might be made beyond September 7, 1908. * * * 

“The policy was dated September 23, 1907, and plainly enough the term 
insurance extended until a year therefrom. This does not purport to change 
the time when the premiums ‘become due,’ but did give the insured a full year's 
term insurance, and, even though the 30 days grace may have expired, allowed 
the insured to convert his term policy into a life policy by payment at any time 
before the termination of the term insurance. In other words, the premium 
became due on August 7, 1908, as expressly stipulated, but continued payable, 
not only during the 30-day period of grace, but, in the first year, until the 
termination of the one-year term. 

“That an insurance contract, when of doubtful meaning or expressed in 
ambiguous language, is to be construed the more strictly against the insurer is 
well settled; but the long-established canons of construction are not to be 
ignored in so doing. One of these is that, when possible, all the conditions of a 
contract are to be construed so as to give effect to each. This is accomplished 
by the construction stated, which seems reasonable, and, as it gives to the 
assured precisely what he paid for, is just. To hold otherwise, and as contended 
by appellant, would do violence to the language employed in the policy, and 
accord it a meaning not to be inferred therefrom. 


_ “We are of the opinion that the term insurance had terminated before the 
insured’s death, and that the contract was never converted into a life policy by 
Payment of the second premium during the term, or within 30 days after it 
became due, and for this reason the court rightly dismissed the petition.” 

[2] The insured had the opportunity of having the contract of insurance 
dated either at the time the application was signed or when the policy was issued. 
She chose the date of the signing of the application. She received what she 
requested. The undertaking on the part of the insurance company was a life 
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contract, conditioned upon the payment by the insured of the premiums on the 
specified dates. The default on the part of the insured in the payment of any 
premium after the first, within and during the grace period of thirty-one days, 
after having received notice that her policy would lapse and become null and 
void if the premium was not paid before January 8, 1935, terminated the liability 
of the insurance company, and hence beneficiary is not entitled to the relief 
sought. 

There was submitted with the case appellee’s motion to dismiss the appeal. 
Said motion is overruled. 

Judgment and decree of the lower court must be, and it is hereby, affirmed. 

Chief Justice and all Justices concur. 


DE PEE v. NATIONAL LIFE & ACCIDENT INS. CO. No. 33056. 
Supreme Court of Kansas. Dec. 12, 1936. 
2 Pacific Reporter (2d) 923. 
1. CONCEALMENT. 

Finding that insurer would not have refused to issue life policy if informed 
that insured had been inmate in state penitentiary held contrary to evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. CONCEALMENT. 

Finding that insurer would not have refused to issue life policy if informed that 
prior to signing of application insured had been engaged in various illegal enter- 
prises held contrary to evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. MISREPRESENTATION. 

That insured represented that his occupation for 14 years preceding application 
for life policy had been that of a plasterer, when for half that period he had been 
incarcerated in penitentiary for robbery, and was merely paroled convict at time of 
his application, held to preclude recovery on life policy where circumstances attend- 
ing his death involved his engagement in commission of crime (Rev. St. Supp. 1933, 
40—418). 

(For other cases, see Insurance, Dec. Dig. § 296.) 

Syllabus by the Court. 

In an action upon a life insurance policy to recover for the death of the 
insured who was killed in a gun battle with police officers, the record and findings 
of fact examined and held: 

(a) Certain findings of fact set out in the opinion were altogether without sup- 
port in the evidence and contrary thereto. 

(b) Where the controlling evidence on an issue of fact was given by deposi- 
tion, the jury’s disregard thereof or disbelief therein is not binding on the Supreme 
Court. In such case the court has its own responsibility to decide what weight and 
credence should be given thereto. 

(c) It was a complete defense to plaintiff's action when it was established that 
in his application for insurance the insured had represented that his occupation for 
14 years preceding such application had been that of a plasterer, when in fact for 
half that period he had been incarcerated in the penitentiary for robbery, and was 
merely a paroled convict at the time of his application, and when the circumstances 
attending his death involved his engagement in the commission of a crime. 

Appeal from District Court, Sedgwick County, Division No. 3; Grover Pier- 
pont, Judge. 

Action by Hazel I. De Pee against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Austin M. Cowan, C. A. McCorkle, J. D. Fair, W. A. Kahrs, and Robert H. 
Nelson, all of Wichita, for appellant. 

Chas. B. Hudson, E. L. Wheeler, Al Blase, Jr., and Robert E. Blase, all of 
Wichita, for appellee. 

Dawson, Justice. 

This was an action to recover on a policy of insurance which defendant issued 
on the life of one Walter De Pee who met a violent death in McPherson county. 

The tragedy occurred on a highway near McPherson on April 19, 1935. The 
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undersheriff, James, and a deputy, Fisher, halted an automobile driven by De Pee 
and his brother and which was being used in the illegal transportation of intoxicat- 
ing liquors. A gun battle ensued and Fisher, the deputy sheriff, and De Pee, the 
insured, were killed. 

De Pee’s widow brought suit to recover on her husband’s insurance policy, 
which was dated February 22, 1934. 

The defendant resisted on the ground that the policy had been issued upon a 
material misrepresentation of fact which vitiated it. In his application for the 
policy, dated February 1, 1934, and in response to categorical questions, De Pee 
stated that his occupation was that of a plasterer, that he followed that occupation 
for 14 years, and that in such occupation he had been his own employer. In truth, 
during that 14 years’ interval he had been incarcerated for nearly 7 years in the 
Oklahoma state penitentiary on a 25-year sentence for robbery, and was merely a 
paroled prisoner of that institution at the time he applied for the policy sued on. 
De Pee’s release from the penitentiary on a 15-year parole occurred on May 23, 
1931. While out on parole he had repeatedly run afoul of the law; he had been 
jailed and fingerprinted. On one such occasion, less than 5 months prior to the 
time he applied for this insurance, he informed the police department in Wichita 
that his occupation was that of a peddler. 

The cause was tried before a jury. The facts of insured’s prison record were 
established. So too were the pertinent matters involved in his application for 
insurance on which defendant relied to defeat a recovery on the policy. An officer 
of the defendant company who was a member of its risk committee testified by 
deposition that, if defendant had known that instead of being a plasterer for 14 
years the applicant had served a 7-year term in the Oklahoma penitentiary and that 
he was engaged in various illegal enterprises thereafter, the defendant would not 
have issued the policy—considering the risk involved. 

On plaintiff's behalf there was some testimony that at one time and another, 
De Pee, ever since he was 5 years old, had assisted in certain brief jobs of plas- 
tering. Defendant’s demurrer to plaintiff’s evidence had been timely interposed and 
overruled; and likewise its motion for a directed verdict. 

The jury returned a verdict for plaintiff, and answered certain special questions 
thus: 

“1. Do you find the evidence that Walter De Pee, the assured under the policy 
sued on in this case, was an inmate of the Oklahoma State Penitentiary at McAles- 
ter, Oklahoma, from June of 1924 until 1931? A. Yes. 

“2. (a) If you answer the foregoing question in the affirmative, then state 
whether or not the said Walter De Pee in making written application for said 
insurance concealed the fact that he had been an inmate in the State Penitentiary at 
McAlester, Oklahoma, from the defendant? A. No. 

“(b) Do you find that defendant would have refused to have issued a policy if 
in form of same? A. No. 

“3. Do you find that the said Walter De Pee for a period of 14 years prior to 
the signing of said application for insurance had earned his livelihood by the occu- 
pation of plasterer? A. No. 

_ “4. (a) Do you find from the evidence that prior to the signing of the applica- 
tion for this insurance the said Walter De Pee had been engaged in yarious illegal 
enterprises? A. Yes. 

“(b) If you have answered’ in the affirmative, would defendant have refused 
to have issued a policy if informed of same? A. No.” 

Defendant’s motion to set aside special findings 2(b) and 4(b) on the ground 
that they were contrary to the evidence was overruled; likewise its motion for 
judgment non obstante on the other findings; and judgment was entered on the 
verdict. 

_ Defendant appeals, contending first that in his application for insurance De Pee 
Iraudulently misrepresented material facts touching his occupation for the preceding 
14 years. Defendant’s evidence, which was by deposition, was to the effect that the 
insurance company would not have accepted the risk nor issued the policy sued on 
if De Pee had truthfully answered the questions touching his occupation—which 
would have disclosed the fact that during half of the 14 years inquired about, he 
had been incarcerated in the Oklahoma Penitentiary, and sentenced to other terms 
of imprisonment, consequent upon his course of life which was largely devoted to 
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crime, and not in the respectable and useful occupation of a plasterer as he had 
represented. 

[1-3] It is quite apparent that the jury’s answers to questions 2(b) and 4(b) 
were altogether uncandid and contrary to the only evidence on the point. While 
it is true that a jury is not always bound to give credence to testimony which is 
uncontradicted, the evidence bearing on the questions invoked in findings 2(b) 
and 4(b) was by deposition, in which situation this court has its own responsibility 
to determine what credence should be accorded to that testimony. Milberger v. 
Veselsky, 97 Kan. 433, 155 P. 957; Farney v. Hauser, 109 Kan. 75, 83, 198 P. 178; 
Linn v. Blanton, 111 Kan. 743, 749, 208 P. 616; Federal Agency’ Investment Co. v. 
Baker, 122 Kan. 460, 252 P. 262; Lytle v. Wade, 129 Kan. 671, 678, 284 P. 411; 
Palmer v. Johnson, 132 Kan. 161, 164, 294 P. 874; Wollard v. Peterson, 143 Kan. 
566, 56 P.(2d) 476. The jury was not justified in disregarding the defendant's 
evidence since it was not inherently improbable, indeed quite the contrary, and in 
accord with common understanding and common sense; and neither was the jury 
justified in returning special findings 2(b) and 4(») which were diametrically 
opposed to all the evidence on the subject. See, also: Mann v. Darden et al., 
6 Ala. App. 60 So. 454; Bohen v. North Am. L,. Ins. Co., 188 Iowa 1349, 
177 N. W. 706; Voss et al. v. Prier et al., 71 Ind. 128; Hillis v. Kessinger, 88 Wash. 
15, 152 P. 687, Ann. Cas. 1917D, 757. 

[4] It is a matter of common knowledge that there is or may be a moral 
risk involved in the character of an applicant for life insurance. A man who has 
adopted a career of crime, and especially crime of violence such as robbery, rum- 
running and the like, is not as safe a risk as a man who follows the honorable 
and useful occupation of a plasterer. De Pee’s predeliction to a career of crime 
was involved in the very circumstances which culminated in his violent death, 
and the matters misrepresented in his application were material under the statute. 
R. S. 1933 Supp. 40—418. Russell v. United Casualty Co., 123 Kan. 282, 255 P. 65, 
Sly. 1; Lodge v. Order of United Commercial Travelers, 125 Kan. 26, 262 Pi 
598; Klein v. Farmers’ & Bankers’ Life Ins. Co., 132 Kan. 748, 297 P. 730. 

In Calligaro v. Midland Casualty Co., 211 Wis. 319, 247 N. W. 846, the head- 
notes of an analogous case read: 

“1. In an action upon an accident insurance policy to recover for the death of 
the insured, the evidence is held to show that the insured in his application mis- 
represented his occupation as a clerk in a confectionery and soft-drink parlor, 
when in fact at the time he was a bartender in a speakeasy. 

“2. In such case the misrepresentation was material to the risk under [the 
statute], and rendered the policy void at its inception.” 

See, also, Ridgeway v. Modern Woodmen, 98 Kan. 240, 157 P. 1191, L. R. A. 
1917A, 1062; and 4 Couch on Insurance, 3055 et seq. 

This court holds that the misrepresentation in De Pee’s application touching 
the nature of his employment was material to the risk and rendered the policy 
void from its inception. The judgment is therefore reversed and the cause 
remanded, with instructions to enter judgment for defendant. 

The judgment is reversed. 


DAY v. NATIONAL RESERVE LIFE INS. CO. No. 32748. 


Supreme Court of Kansas. Dec. 12, 1936. 
62 Pacific Reporter (2d) 925. 
1. GOOD FAITH. . 

In suit on life policy providing that in absence of fraud statements contained 
in application should be deemed representations and not warranties, whether policy 
was invalidated by incorrect answer in application as to whether applicant had 
suffered from certain named diseases depended on whether applicant answered 
question in good faith. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. REPRESENTATION. 

Evidence showing that applicant for life policy, who had previously consulted 
physician with respect to pain in the bowels and had received treatment therefor, 
acted in good faith in stating in application that he had never suffered from any 
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intestinal disease, because of belief that trouble was of a trivial nature, held to 
justify recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1. An applicant for a life insurance policy, in answer to a question as to 
whether he had suffered from certain ailments, answered in the negative. Subse- 
quently it appeared that this answer was not correct and he had suffered from one 
of the ailments named. Held, that the statement was not a warranty, but a repre- 
sentation, and when an action was brought on the policy the question as to its 
validity was whether the applicant answered the question in good faith. 

2. In an action on a life insurance policy the record is examined, and it is 
held that there was sufficient evidence to support the finding of the jury that ques- 
tions in the application for insurance were answered in good faith. 

Appeal from District Court, Lyon County; Lon C. McCarty, Judge. 

Action by Alida Day against the National Reserve Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Roscoe Graves, of Emporia, and Robert Stone, James A. McClure, Robert 
L. Webb, Beryl R. Johnson, and Ralph W. Oman, all of Topeka, for appellant. 

I. T. Richardson, of Emporia, for appellee. 

SMITH, Justice. 

This was an action to collect a life insurance policy. Judgment was for plain- 
tiff. Defendant appeals. 

On July 1, 1933, insured applied for a life insurance policy. He filled in and 
executed part 1 of his application. In this he stated that the statements and answers 
contained in it were full, complete, and true, and should constitute his application 
for insurance, and that there should be no contract of insurance until a policy 
should have been delivered and the first premium paid during applicant’s lifetime 
and continued good health. 

On August 24, 1933, he executed part 2 of his application. That document 
contained many questions and answers, among which were the following: 

“7, Have you ever suffered from any ailment or disease of 

“C.. Stomach, Intestines, Liver, Kidneys, Bladder? Answer: No. 

“8. E. Have you consulted or been treated by any physician for any ailment 
or disease not included in your above answers? Answer: No. 

“10. Are you now in good health, free from diseases and injury? Answer: 
Yes.” 

Parts 1 and 2 of the application were made a part of the policy. Two para- 
graphs of the policy issued are as follows 

“Contract. 10. This policy, and the application herefor constitute the entire 
contract between the parties hereto. All statements made by the insured as the 
basis for the contract shall, in the absence of fraud, be deemed representations 
and not warranties, and no such statements shall avoid this policy or be used in 
the original application herefor, and unless a copy of the application be endorsed 
hereon or attached hereto when this policy is issued. 

“Agreements. 19. All agreements made by the company are signed by its 
President, Vice-President, Secretary, Assistant Secretary, Treasurer or Assistant 
Treasurer. No other person can alter or waive any of the conditions of this 
policy, extend the time for payment of a premium or interest, or make any 
agreement which shall be binding upon the Company.” 

a oo” policy was issued to insured on August 29, 1933. On May 18, 1934, insured 
ied, 

When proof of loss was made the company refused payment. The petition 
was the simple statement of the issuance of the policy, the death of insured and 
the refusal of the company to pay. 


_ In the answer the defendant admitted the issuance of the policy and the death 
ot the insured. The answer then alleged that the policy was procured by the 
insured through certain false statements and representations made by him in his 
written application for the policy. The following questions and answers were 
set out in the answer: 
“8. E. Have you consulted or been treated by any physician for any ailment 
or disease not included in your above answers? No. 
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“10. Are you now in good health, free from diseases and injury? Yes.” 

The answer alleged that insured knew the above answers to be false and that 
they were made for the purpose of inducing the company to issue the policy. The 
answer alleged that when insured executed part 1 of the application he warranted 
that he was in good health. The agreement to which the answer referred was as 
follows: 

“I hereby declare and agree: 1. That the foregoing statements, together 
with the declaration and my statements and answers, and also those made in 
Part 2 hereto, if required, shall constitute my application for insurance on appli- 
cation. The statements and answers are full, complete and true, and are offered 
by me as the basis for the proposed contract for insurance. 

“2. That except as otherwise stated in the form of receipt hereto attached, 
there shall be no contract of insurance until a policy shall have been issued and 
delivered to me and the first premium paid thereon during applicant’s lifetime 
and continued good health, and that such delivery and payments shall constitute 
acceptance of the policy as issued. 3. I hereby certify that I have examined and 
accept the provisions of the policy applied for, and said Company shall not be held 
responsible for Agent’s statements at variance therewith. That my acceptance of 
any policy issued on this application, whether or not upon the form applied for 
herein, will constitute a ratification by me of any change in the form of the policy, 
or correction in or addition to the application, made by the Company in the space 
headed, ‘For Home Office additions or Corrections’, copy of which constitutes suffi- 
cient notice to me of the change made.” 

The answer alleged that the defendant was not liable to plaintiff in any 
amount except for the amount of the premium paid and this was paid into court. 

The reply of plaintiff denied that insured knowingly or fraudulently made 
any statement for the purpose of securing the policy that was untrue, but that 
all of his statements were true and that insured was in good health and believed 
himself so. 

With the issues thus made up, the case was submitted to a jury. A verdict 
was returned in favor of plaintiff. Judgment was entered accordingly. This 
appeal followed. 

The position of the defendant is that the evidence showed beyond question 
that insured was examined and treated by a doctor prior to his execution of part 
2 of the application, and when he denied this treatment in his application he was 
guilty of fraud. Defendant argues that the questions were material and that 
had the company known the true facts it would not have issued the policy. 

The position of plaintiff is that when insured made the statements contained 
in his application he did not know that his health was seriously impaired, and 
the statements made by him were made in good faith and believed by him to be 
true, and he did not knowingly commit any fraud. f 

Since the parties make the above contentions, it will be necessary to examine 
the evidence. 


One doctor testified that insured had consulted him on August 7, 1933. The 
doctor testified that insured had stated that he was troubled more or less with a 
discomfort and pain in the bowels, and that imsured stated he had been so 
troubled for some time. This doctor testified that he again examined insured on 
August 8; that on this occasion he examined insured with a protoscope and had 
him X-rayed. At that time he discovered that insured had an ulcerated condi- 
tion of the colon. He treated insured on that occasion with topical applications 
to the ulcerous area. Insured did not stay in the hospital but was discharged 
that day. The doctor testified that he urged insured to remain in the hospital 
for treatment, but he could not stay on account of his work. 

An employee of the defendant testified that it was his work to examine the 
application for insurance and that when an application was received wherein it 
appeared that the applicant had made a false statement the application was rejected. 

The plaintiff testified that she was the wife of the insured; that from 1931 
to 1934 he did every kind of work there was to do on the farm; that he never 
made any serious complaint; that he spoke of constipation mostly. She testified 
that at the time about which the doctor testified insured was doing his regular 
work on the farm; that on the day of the X-ray examination in the morning 
insured was at his regular work in the afternoon. 
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On cross-examination she testified that as far back as 1930 or 1931 insured 
complained about constipation and took a laxative from time to time; that 
during that time insured had not called a doctor or visited one, but had taken 
medicine that they had in the house; that when the whole family had the flu 
they did not call the doctor, but some of the family dropped in to see the 
doctor when they happened to be in town; that insured never went to bed with 
his constipation. 

She testified that when insured called on the doctor on August 7 he told the 
doctor he was troubled with constipation; that she did not hear the conversation 
between insured and the doctor at the time the examination was made; that 
insured took a laxative that the doctor gave him. 

Two sons of insured testified to about the same effect. 

The jury answered special questions as follows: 

“1. Do you find that Charles Day, the insured, prior to August 24th, 1933, 
the date of the medical examination, consulted with Dr. Clyde Wilson as to his 
physical condition? Answer: Yes. 

“2. If you answer the above in the affirmative, then state whether or not 
he was advised by Dr. Wilson that he did have any ailment or disease of such 
character and seriousness, which affected the soundness of his system, or 
substantially impaired his health, or materially weakened his vigor, or seriously 
deranged his vital functions? Answer: No. 

“3. If your answer to the above be ‘no’, then state whether or not Charles 
Day, the insured, was advised by Dr. Wilson, and understood from the advice 
of Dr. Wilson, that although he complained, he had, in fact, only an ailment or 
disease temporary in character and slight and trivial in its nature? Answer: 
Yes.” 

There was no question about the answer to the first question being correct. 
We have concluded that there was sufficient evidence on both sides to warrant 
the submission of the last two questions to the jury. 

The defendant argues first that the answer to the first question by the jury 
is such that judgment should have been given for defendant. The argument is 
that when insured answered question 7 C and question 8 E in the negative, and 
the jury found that he had as a matter of fact consulted a doctor as to his 
physical condition then insured was found to have made a misrepresentation as 
to a material fact and recovery under the policy was barred. 

Here a statement as to question 7 C must be made. When the answer of 
defendant was filed, specific reference to questions 8 E and 10 was made. It was 
alleged that the negative answers to these questions constituted fraud and mis- 
representation. On the morning when the case was called for trial defendant asked 
permission to amend its answer by interlineation so as to include a reference to 
7 C. This request was denied by the trial court. Later at the conclusion of the 
evidence defendant asked permission to amend the answer to conform to the 
proof. This motion was denied. Defendant argues that the denial of these requests 
was error. The trial court has wide discretion in permitting amendments to plead- 
ings just as a case is going to trial and in permitting amendments to conform to 
the proof. Whether that discretion was abused in this instance it is not necessary 
for us to say, however, since the record discloses that this ruling of the trial court 
was not one of the assignments of error. Furthermore, the record discloses that 
the evidence with reference to question 7 C was submitted to the jury so that it 
does not appear that defendant was prejudiced by the refusal to permit the amend- 
ment. 

_ It should be noted that the contract of insurance provided that in the absence 
ot fraud the statements contained in the application should be deemed representa- 
tions and not warranties. Since this is true if the insured actually believed that 
the trouble about which he consulted the doctor was of a trivial nature, and not 
a disease that was apt to shorten his life, then it was not fraud for him to make 
negative answers to the questions. 

Question 7 C asked whether insured had ever suffered from a disease of the 
stomach, intestines, liver, kidneys, or bladder. There was ample evidence that 
what deceased thought he was suffering from at the time he consulted the doctor 
Was chronic constipation. This court cannot say that every person who is troubled 
with constipation is suffering with a disease of the intestines. The trouble might 
@ such as to yield to a change in diet. There was evidence from which the jury 
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was justified in finding that the doctor told insured that he had an ailment tempor- 
ary in character and slight and trivial in its nature. 

In Insurance Co. v. Woods, 54 Kan. 663, 39 P. 189, this court considered a case 
where an applicant for insurance in answer to a question “How long since you 
consulted any physician? For what disease? Give name and residence of such 
physician,” answered, “Three years ago. Typhoid fever. Good recovery. Dr. 
Batinff, Ashtabula, Ohio.” 

There was evidence that about two years before the application insured had 
consulted another physician for a catarrhal condition of the throat. The insurance 
company argued that the answers to the questions in the application were warranties, 
and that since this answer was false, the policy was void. This court held that the 
answers were not warranties, but representations. This court held: “While in the 
application for the policy, in this case, it is declared that all the statements written 
on the application are warranted to be true, inasmuch as the policy refers to the 
answers to the questions contained in the application as statements, and not as war- 
ranties, the court will construe them merely as statements; and therefore holds that 
the insured was bound only to the exercise of good faith, and to answer truthfully 
as to all matters within his knowledge, and an omission to state a fact which he 
honestly deemed immaterial will not vitiate the policy.” 

In the case of Sharrer v. Insurance Co., 102 Kan. 650, 171 P. 622, the applicant 
was asked in his application how often during the past five years he had consulted 
a doctor. He answered “No.” It appeared from the record that he had consulted 
a doctor and had his stomach washed out a short time before he made his 
application. This court held that the statements in the application were not war- 
ranties and that good faith in making the statements was sufficient even though 
they may have been incorrect, in fact. 

To the same effect is the holding of this court in the case of Blades vy. Insurance 
Co., 116 Kan. 120, 225 P. 1082. In this case the question of whether the insured 
was in good faith when he answered question 7 C in the negative was a proper 
one to be submitted to the jury, and there was evidence to sustain the conclusion 
the jury reached. 

This leads us to a consideration of the effect of the negative answer to ques- 
tion 8 E. In this answer applicant stated that he had not consulted or been treated 
by any physician for any ailment not included in the answers to other questions. 

he record discloses that this answer was literally true. If the matter about which 
insured consulted a doctor was a disease, it was of the bowels. Hence applicant 
was correct in his answer. Defendant cites some authorities which hold that 
where an applicant was asked whether he had consulted a physician and answered 
in the negative when as a matter of fact he had consulted a physician that this 
vitiated the policy. These authorities are not in point here because the question 
in this case was not whether insured had consulted a physician but whether he had 
consulted a physician for certain diseases. The way was left open for an exercise 
of the good faith and the judgment of the insured. 

Other errors that are urged by defendant “have been examined and are held to 
be without merit 

The judgment of the trial court is affirmed. 


BARROWMAN v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Kentucky. Nov. 20, 1936. 
98 Southwestern Reporter (2d) 912. 
1. PROOF OF DISABILITY. 

Evidence that insured, a mine manager, was not as active as he had been 
and that he did not go to mines unless it was absolutely necessary, but that he 
drew full monthly salary as manager of mines, held insufficient notwithstanding 
opinion of physicians to establish that he became totally and permanently disabled 
prior to date he became 60 years of age, precluding recovery of disability 
benefits under life policies. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Pike County. 
Action by David Barrowman against the Prudential Insurance Company of 


America. Judgment for defendant, and plaintiff appeals. 
Affirmed. 
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Life] Barrowman v. Prudential Ins. Co. of America 


J. E. Childers, of Pikeville, for appellant. 

Stratton & Stephenson, of Pikeville, for appellee. 

Morris, Commissioner. 

In July 1925, appellant secured four life insurance policies from appellee, each 
assuring the payment of $5,000 in case of death. Each policy provided that, “if 
the insured shall become totally and permanently disabled either physically or 
mentally, from any cause whatsoever, to such an extent that he is rendered wholly, 
continuously and permanently unable to engage in any occupation, or perform any 
work for any kind of compensation of financial value during the remainder of 
his lifetime, and if such disability occur * * * while this policy is in full force 
and effect, and the insured is less than sixteen years of age, * * * the company 
will grant the following benefits.” 

The benefits provided under the above conditions were a waiver of premiums, 
the due date of which occurred after receipt by the insurer of proof of disability. 
If the disability occurred after the insured had become sixty years of age, the 
premium waiver was the sole benefit provided; if the total and permanent disability 
existed prior to the attainment of sixty years of age by the insured, the insurer 
bound itself to pay 120 installments at the rate of $9.74 for each $1,000 of insurance 
carried. In this case the disability indemnity or income amounted to $194.80 per 
month. 

Alleging that, prior to the time he was sixty years of age, when all premiums 
had been fully paid, and on November 2, 1932, he became totally and permanently 
disabled as contemplated in his policies, appellant sought recovery of $2,922, an 
amount alleged to be owing him at the time of suit. This suit was instituted on 
November 22, 1933. Appellee answered by denying all material allegations of the 
petition, and further pleaded that the disability for which appellee sought recovery 
did not begin until after January 2, 1933, at a time when appellant was past sixty 
years of age. That during all the period for which appellant asked indemnity he 
was following his usual occupation, that of manager of his coal mine. 

Other affirmative defensive pleas were interposed, but they need not be referred 
to unless becoming incidental to the main question discussed. The issues were 
joined on the one question as to whether or not appellant was totally and perma- 
nently disabled, within the terms of his policy, and such proof as was introduced 
bore alone on that one issue. At the close of testimony on behalf of appellant, 
appellee moved the court to instruct the jury to find for it. The court passed the 
motion and heard proof offered by appellee, and upon its renewal directed the jury 
to find for the insurer. The court’s action in this respect is subject of the appeal 
here presented. 

On July 2, 1925, the date of issuance of the policies to him, appellant was 
past fifty-two years of age, and was, as stated in his application, “coal operator 
owner.” He was the chief owner of the stock of Barrowman Coal Company, 
engaged in mining coal at Elkhorn City. He testified that he would be sixty-three 
years of age on January 2, 1936, which would fix his age on the same date in 1933 
at sixty years. He had been engaged in the coal mining business ,since 1920, and 
repeatedly insists that he was at all times manager, and sometimes superintendent 
of his mine, up to and including the time of the hearing of his case. 

Quoting from appellant’s testimony as to his disabilities, we find him saying: 
“In 1930 I had pyorrhea and thought possibly that was the trouble, and went on a 
little while and had my teeth removed; my teeth hurt me a good deal, so it didn’t 
relieve me so very much, and went on until 1933. I got a little sick and sent for 
Dr. Newsome * * * he came up and examined me and told me I had leakage of 
the heart * * * and not to go up on the hill or upstairs or anything like that.” 

In response to a query as to what he had been doing, if anything, since 1930, 
1931, and 1932, appellant answered: “Well, I haven’t been so very active since 
that time, the last two years since 1933, since I understood my heart was bad and 
had to take care of myself if I wanted to stay here long. I haven’t done anything 
to amount to anything; just sometimes go up on the hill; ride up the incline to 
where the men were working, but never took hold of anything or exerted myself 
in any way; afraid to do it.” 

_, As to his failure to quit work in 1930 when he first felt ill, he said: “Well, I 
didn’t know I had anything seriously wrong with me; I thought possibly I had a 
little stomach trouble. I just felt like not doing anything, or walking; I felt kind 
ot fagged out. I can’t stand anything like I used to. Kind of fag out quick.” 
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He was asked if he was general manager of the mine in the spring of 1933, and 
answered: “I am still general manager as far as that goes. I am not active though 
like I used to be.” 

From the proof it seems evident that appellant never ceased to manage hjs 
mine during the period from 1930 up to and after January, 1933, and to a con- 
siderable extent to superintend his mining operation. After he had testified in 
chief, the court permitted, or rather directed, that he be recalled with a view of 
developing fully “just what Mr. Barrowman did during the months of November 
and December, 1932,” and directed him specifically to tell about his physical 
condition as bearing on his ability to perform his duties as mine superintendent 
or president from November ‘2, 1932, to January 2, 1933. Mr. Barrowman then 
said: “The real fact about it I hadn’t ought to have had anything to do with it 
the way I felt about it. But it looked as though I left it up to my boys, what 
little I had invested in the mines might just go to pieces, and they were not so 
very well experienced, and it took somebody older to instruct them along different 
lines.” Appellant said that he did “slow down” in his work, “all I could say is, 
I wasn’t as active as I used to be by a whole lot in my work. I did not go to the 
mines unless I knew it was absolutely necessary.” 

It is undisputed that appellant during all the period from the alleged date of 
disability to the time of testimony drew his full monthly salary as manager of 
the mines. Statements made to the company in June, 1932, and September, 1933, 
and a letter of October 6, 1933, tend to indicate that the appellant was not totally 
or permanently disabled. Nor do his doctors testify to such facts as would author- 
ize us to say that they made a case of such total disability as is contemplated in 
in the policy, under our construction of like conditions in similar policies. 

Dr. Newsome examined appellant in April or May of 1933; Drs. Osborne and 
Johnson in July of the same year. They had no difficulty in finding the trouble and 
diagnosing it as endocarditis. Dr. Newsome described a condition that would 
result from the disease. As to how long prior to the examination the condition 
had existed he stated: “Well, I will answer from my experience and what my 
knowledge is from books about the case, that the condition comes on gradually and 
in this particular case I would say at least two or three years. A man in that con- 


dition is subject to acute dilatation of the heart at any time and any exertion is liable 
to cause acute dilatation.” The doctor said he would classify appellant as totally 
and permanently disabled from November 2, 1932, to January 2, 1933. He would 
not answer as to whether appellant could perform the duties of a mine superin- 
tendent or manager, not knowing, as he said, what the duties were, but as to going 
from the road to the mine, or in or through the mine or superintending the work in 
or about the mine within the period above mentioned, he said: “The same condition 
existed then,” 


Dr. Johnson described a heart trouble, so serious that he thought the condition 
must have existed some time. He says: “It would not be best for him to perform 
any active labor or undergo any undue excitement. It might result in death. I 
could not say just how long he had that condition, that severe condition, he may 


have had a condition that led up to that when I first saw him, gradually led up to 
it, or may have led up rather rapidly.” 


Dr. Osborne found the same serious condition, He said that he must have had 
heart trouble for several years. It develops slowly. Asked as to his ability to 
“perform labor” between the dates involved, he said: “I don’t think he was capable 
of working at that time. I mean anything that would cause strain or over-exertion. 

There was testimony by one or two lay witnesses as to appellant’s permanent 
disability, but taken altogether and in the light of the testimony of appellant there 
is a lack of testimony which would authorize us to say that Mr. Barrowman sut- 
fered total disability from November 2, 1932, to April or May, 1933. The simple 
fact appears to be that until appellant learned he was afflicted with a leakage of the 
heart, his activities were practically as they had been prior to the day he learned 
of his affliction. His testimony cannot be construed to mean anything else. 

{1, 2] It is true the physicians testify that his condition was such, for several 
years prior, that it was dangerous for him to have engaged in strenuous labor. But 
appellant did not look upon his disability with such seriousness, believing that his 
inability to do as much work during 1931 and 1932 was due to some trivial local 
trouble. The opinion of the physicians, the correctness of which we have no reason 
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to doubt, cannot make a case when the proof by appellant shows that he was not 
incapacitated for the period of time involved. Opinion or expert evidence is neither 
conclusive nor controlling as against evidence of facts which existed. This is made 
clear from a reading of Mutual Life Ins. Co. v. Dause, 256 Ky. 448, 76 S.W.(2d) 
233, citing favorably Dossenbach v. Reidhar’s Ex’rs et al., 245 Ky. 449, 53 S.W.(2d) 
731. See, also, Prudential Insurance Company v. Howard’s Assignee, 258 Ky. 366, 
80 S.W.(2d) 21. 

In this case the real issue presented by the pleadings was whether or not appel- 
lant’s total and permanent disability began and continued prior to the date appellant 
was sixty years of age, the date of which is hereinbefore set out. 

We agree that under the facts he correctly construed the terms of the policy. 
See Prudential Insurance Company of America v. Howard’s Assignee, supra; 
Davis v. New England Mutual Life Ins. Co. of Boston, Mass., 263 Ky. 568, 92 
S.W.(2d) 822, and cases cited. 

It is not amiss to say that proof offered by appellee conduced to show that 
appellant was about as active during the period in question as he had been thereto- 
fore. The evidence fails to establish that he had become totally disabled as con- 
templated by the policies prior to the time he attained the age of sixty years, and 
we are of the opinion that the lower court properly instructed the jury to find for 
appellee. 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. PENIX. 
Court of Appeals of Kentucky. Nov. 27, 1936. 
98 Southwestern Reporter (2d) 940. 
PROOF OF DISABILITY. 

Beneficiary of certificate issued under group policy providing that disability 
income would be paid on receipt of due proof of disability before expiration of one 
year from date of its commencement held not entitled to recover disability benefits 
where disability commenced on August 4, 1930, but no report of disability was made 
to insurer prior to February, 1933. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Johnson County. 

Action by Leonard Penix against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Reversed with directions. 

Wm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louisville, 
for appellant. 

Z. Wells, of Paintsville, for appellee 

Morris, Commissioner. 


During the year 1929 appellee was employed by the Consolidation Coal Com- 
pany as a miner. Appellant had theretofore issued to the coal company a group 
policy for the benefit of its employees. Appellee held certificates controlled by a 
master policy, under the terms of which he was to be paid by the insurer a certain 
sum per month for a period of twenty-four months in the event that while still in 
the employ of the coal company, and before attaining the age of sixty years, he 
should become totally and permanently disabled by bodily injury or disease. The 
policy contained the provision that disability income would be paid “upon receipt 


of due proof of such disability before the expiration of one year from the date of 
its commencement.” 


On October 3, 1933, appellee instituted suit seeking to recover of the insurer 
$1,284.75, with interest from August 4, 1930. This claim for indemnity was based 
on an allegation that he had become totally and permanently disabled on the last- 
named date, also alleging that he had complied with all provisions and conditions of 
the policy, including the furnishing of due proof of disability, but failing to specify 
the time such due proof was filed. 


Appellant answered, denying the allegations of the petition and affirmatively 
pleaded that no “due proof” of disability had ever been filed, but that an alleged 
and insufficient proof was filed with it about February 15, 1933. 

_ Issues were properly joined by pleadings; proof was heard; and upon submis- 
sion the jury found for appellee in the total amount asked. A motion for a new 
trial was overruled, judgment was entered, and the appeal is prosecuted. Two 
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grounds are, advanced for a reversal: (1) The document filed with the company 
did not constitute “due proof” of disability, and (2) the proof, if such it be, was not 
filed within the time provided. It is necessary, as we view the case, to consider 
only the second ground. 

Appellee became ill in June, 1930, and reported to the company’s physicians, 
They diagnosed his trouble as gastritis. Later he was sent back to work. He 
undertook to work, but was unable to do so. This was some time in July. On August 
4, 1930, he was relieved from service. After that he worked as a deputy constable 
for more than a year. He worked 111 days on relief work, assisting in building the 
Johnson county jail, and afterwards worked on a school building as carpenter and 
tool dresser. 

From August 4, 1930, up to February, 1933, he did not consult with, seek, or 
receive treatment from any physician. On the last-named date he was examined by 
three physicians who pronounced him suffering with a serious heart ailment. Report 
of this was made to the insurer in February, 1933, more than two a half years after 
the commencement of his disability. Appellee admits that he made no report of his 
disability prior to the proof of February, 1933, and it is stipulated by the parties that 
the report of that date is the only proof furnished to appellants. 

On trial appellants moved for a peremptory instruction, but the court overruled 
the motion and instructed the jury that they should find for appellee if they believed 
that the proof had been furnished to insurer within a reasonable time after the 
commencement of the disability. Under the facts, this was error, as was the 
refusal of the court to direct a verdict for appellant on the proof. The motion 
for a peremptory should have been sustained. 

In Equitable Life Assurance Society v. Branham’s Adm’x, 263 Ky. 404, 92 
S.W.(2d) 357, we had under consideration the same question here presented, with 
relation to the same provision in the same policy, and held that the provision of the 
policy was valid, and that a failure to comply barred recovery. This case approved 
Equitable Life Assurance Society v. Daniels, 261 Ky. 351, 87 S.W.(2d) 960; 
Equitable Life Assur. Soc. v. Elkins, 261 Ky. 591, 88 S.W.(2d) 37; Equitable Life 
Assur. Soc. v. Skaggs, 262 Ky. 535, 90 S.W.(2d) 731, and Equitable Life Assur. 
Soc. v. Adams, 259 Ky. 726, 83 S.W.(2d) 461, 464. In the last-named case we said: 


“The allegations of Adams’ petition and his testimony, without contradiction, 
show that he did not furnish to the Equitable proof of his disability within 
twelve months after its commencement, hence it was entitled to a directed verdict.” 

The cases cited are conclusive of one question here presented, and it is 


unnecessary to discuss the other. Expression of opinion thereon is reserved. — 
Judgment reversed with directions to grant appellant a new trial consistent 


with the foregoing opinion. 


WILKINS v. BROTHERHOOD OF RAILROAD TRAINMEN. 
Court of Appeals of Kentucky. Dec. 1, 1936. 
99 Southwestern Reporter (2d) 196. 
1. CLAIM. 

Provision of constitution and by-laws of fraternal benefit society for allowance 
of charitable benefits to members held not to give members of society absolute 
enforceable claim, but merely to bring them within class entitled to share in 
benevolences or special financial assistance granted by officers of society in their 
discretion. i 

(For other cases, see Insurance, Dec. Dig. § 790.) 

2. DISCIPLINE. , 

Decisions of tribunals of fraternal benefit society in matters of discipline, inter- 
nal economy, and policies not involving property rights are conclusive and not 
reviewable by court. 

(For other cases, see Insurance, Dec. Dig. § 805[2].) 

3. SUBMISSION OF CLAIM. 

Regulations of fraternal benefit society requiring members to submit claims to 
determination of designated officers, and abide by their decisions, are valid, 1 
reasonable, and decision of officers thereunder is conclusive on member, and not 
reviewable by court unless it is manifest that action of society’s final tribunal was 
essentially unfair, arbitrary, oppressive, or fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 805[2].) 
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4, APPEAL. ‘ 

Fraternal benefit society’s denial of member’s claim for allowance of benefits 
under provision of constitution and by-laws for allowance of benevolent claims 
without legal liability on part of society held not reviewable by court. 

(For other cases, see Insurance, Dec. Dig. § 805(2].) 

5, DISCRIMINATION. 

Allegations of petition of member of fraternal benefit society of wrongful 
decision and discrimination by society in denial of claim for allowance of charitable 
benefits, in that similar claims of other members had been allowed by society, held 
insufficient to show arbitrary decision entitling member to intervention of court of 
equity to require society to afford member hearing on application. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

Appeal from Circuit Court, McCracken County. 

Action by George W. Wilkins against the Brotherhood of Railroad Trainmen. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

L. B. Alexander, of Paducah, for appellant. 

W. A. Berry, of Paducah, for appellee. 

STANLEY, Commissioner. 

George W. Wilkins, a railroad brakeman, suffered the loss of practically all 
of his fingers on one hand in an accident. He was a member of the Brotherhood 
of Railroad Trainmen and held a contract of insurance for a maximum sum of 
$5,000 in case of loss of any of certain enumerated parts of his body, which included 
a hand. Having been denied payment, he sued and recovered judgment against the 
Brotherhood. But it was reversed upon the ground that his injury did not come 
within the casualties specified in section 68 of the constitution and by-laws of the 
order, which gives to its members holding such policies the absolute and legal right 
to indemnity. Brotherhood of Railroad Trainmen v. Wilkins, 257 Ky. 331, 78 
S.W.(2d) 6. We held that whatever claim Wilkins had against the Brotherhood 
was covered by section 70 of the constitution and by-laws, which reads as follows: 
“All claims for disability not coming within the provisions of section 68 shall be 
held to be addressed to the systematic benevolence of the brotherhood, and shall 
in no case be made the basis of any legal liability on the part of the brotherhood. 
Every such claim shall be referred to the beneficiary board composed of the presi- 
dent, assistant to the president and general secretary and treasurer, who shall pre- 
scribe the character and decide as to the sufficiency of the proofs to be furnished by 
the claimant, and if approved by said board the claimant shall be paid an amount 
equal to the full amount of the certificate held by him and such payment shall be 
considered a surrender and cancellation of such certificate, provided that the 
approval of said board shall be required as a condition precedent to the right of 
any such claimant to benefits hereunder, and it is agreed that this section may be 
pleaded in bar of any suit or action at law or in equity which may be commenced 
in any court to enforce the payment of any such claims. No appeal shall be allowed 
from the action of said board in any case; but the general secretary and treasurer 
shall report all disapproved claims made under this section to the board of insur- 
ance at its next annual meeting for such disposition as such board of insurance 
shall deem just and proper.” 

[1] The provision has been many times sustained and held by this and most of 
the other courts of the country not to give the members of the Brotherhood an 
absolute enforceable claim, but merely to bring them within a class which may 
share in such benevolences or special financial assistance as may be granted by its 
officers in their discretion. Starks v. Grand Lodge Brotherhood of Railroad Train- 
men, 259 Ky. 213, 82 S.W.(2d) 328; Brotherhood of Railroad Trainmen v. Powers, 
260 Ky. 810, 86 S.W.(2d) 1001, and cases cited therein; Couch’s Cyc. of Insurance 
Law, § 354a; Kelly v. Brotherhood of Railroad Trainmen, 308 Ill. 508, 140 N. E. 
5, 29 A. L. R. 243: Grand Lodge, Brotherhood of Railroad Trainmen v. Smith, 129 
Miss. 738, 92 So. 837, 27 A. L. R. 863. 


Upon the return of the case the appellant amended his petition and made the 
following allegations and charges: He had presented proof of total and permanent 
disability under section 70, “in all respects as required by the constitution and 
by-laws.” He had lost his position and was disabled from performing labor of 
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any kind in railroad service, which was his only business and occupation and in 
which he had always been engaged. The board referred to in section 70, he alleged, 
had no right or authority to decide anything except the character and sufficiency of 
the proof furnished by him. There were set forth in the amended petition twelve 
names of members of the order, with their addresses, to whom payments had been 
made because of disability exactly like or similar to his, and it was stated there 
were others unknown to the plaintiff. Eight of these enumerated members were 
shown to have suffered only the loss of fingers or partial amputation of a hand, 
but the board had declined to pay him, although he was totally or permanently 
disabled on account of like impairment. The plaintiff charged that the decision and 
finding of the board was arbitrary and “against the law and the facts, and was 
for the fraudulent purpose of defeating” his claim under his policy of insurance. 
Further pleading, he alleged that before he suffered his injury the defendant had 
established a general, uniform, and recognized custom of allowing claims for the 
partial amputation of a hand, which custom was still in force, and that a fund had 
been created for the purpose of paying such claims, to which he (the plaintiff) 
had regularly made monthly payments. He further pleaded that the terms of section 
70, declaring that the claims covered by it should not been made the basis of any 
legal liability on the part of the Brotherhood, were illegal and not binding upon 
him, as he has the right to have a court determine that matter and to determine 
his rights under the policy sued on. He prayed judgment against the defendant, 
as in his original petition. 

A demurrer was sustained to the petition as amended. The plaintiff declined to 
plead further, suffered its dismissal, and brings an appeal. 

In brief, other than a plea of invalidity of part of section 70 of the constitution 
and by-laws, the allegations of the petition now are that the tribunal of the 
Brotherhood to which he had submitted his claim based on total and permanent dis- 
ability, under the provisions of section 70, had erroneously denied it, and he had been 
discriminated against in the matter of awarding or distributing the relief funds of 
the order; that the board had no authority but to decide that he is permanently and 
totally disabled; indemnity following as a matter of law. 

In Brotherhood of Railroad Trainmen vy. Martin, 256 Ky. 436, 76 S.W.(2d) 
269, 271, a claim of this character had been asserted by a member of the order 
under its pension plan, which seems to be intermediary of the absolute insurance 
provisions of section 68 and. the classification of objects of beneficence provision of 
section 70. Nevertheless, the matter of recognizing such a claim came within the 
terms of section 70. An attack was made there, as is made here, upon the by-laws 
of the order, which declared that the decisions of the tribunals shall be final, and 
that there may never be recourse to the courts by a member who is aggrieved by 
those decisions. The case was decided, however, upon the ground that in settling a 
claim for insurance Martin had executed a receipt and release broad enough to 
cover his claim under the pension provision. Somewhat in anticipation of reforma- 
tion of the instrument of release, and to respond indirectly to the contention of 
unfair treatment at the hands of the Brotherhood, which the member had bound 
himself by his contract of membership to accept, we observed that the plaintiff 
would “have the right to show upon a proper pleading that he had not been given a 
fair, reasonable, and impartial hearing and that he was entitled to an injunction 
requiring the boards to hear his cause; or, if he had been given a hearing, that the 
action or decision of the board was arbitrary or fraudulent.” The appellant in the 
case at bar rests his case upon that observation or dictum. 

Something of the nature and character of the appellee association is given in 
Brotherhood of Railroad Trainmen v. Woods, 256 Ky. 613, 76 S.W.(2d) 911. 

[2] The right of members of fraternal and other voluntary associations or 
societies to resort to the courts for relief in intra-fraternal matters has often been 
the subject of litigation. Where there is no obligatory contract or property right 
involved, as distinguished from those intangible privileges arising in fraternalism 
or from mutual moral obligations or confidences; the courts decline to interfere. 
In such controversies they will take no jurisdiction. It is generally acknowledged 
that in their own field the decisions of tribunals of a society in matters of disci- 
pline, internal economy, and policy not involving property rights are supreme and 
conclusive. 19 R. C. L. 1225; Bacon, Life and Accident Insurance, §§ 131, 134; 
Schmidt v. Abraham Lincoln Lodge, 84 Ky. 490, 2 S. W. 156, 8 Ky. Law Rep. 655; 
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Wellenvoss v. Grand Lodge, K. of P., 103 Ky. 415, 45 S. W. 360, 20 Ky. Law Rep. 
113, 40 L. R. A. 488; Pennsylvania Company v. Reager’s Adm’r, 152 Ky. 824, 154 
S. W. 412, 52 L. R. A. (N. S.) 841, Ann. Cas. 1915B, 312. 

[3] Where there is involved some sort of property right, contingent or condi- 
tional, or that class of privileges of an intangible nature springing from membership 
—short of an explicit contract obligation—it calls for the application of.a dif- 
ferent rule. Where regulations of a society require members to submit their claims 
to the determination of designated officers and to abide by their decision, the regu- 
lations are upheld if reasonable, and the decisions of the officers are regarded as 
conclusive upon the members; the courts not interfering unless it is made manifest 
that the action of the society’s final tribunal was essentially unfair, arbitrary, or 
oppressive or fraudulent. Pennsylvania Company v. Reager’s Adm’r, supra; 
Reager’s Adm’r v. Pennsylvania Company, 169 Ky. 479, 184 S. W. 395; 14 R. C. L. 
1254; Robinson v. Brotherhood of Railroad Trainmen, 80 W. Va. 567, 92 S. E. 730, 
L. R. A. 1917E, 995. 

[4] But we do not regard a claim under the terms of section 70 of the con- 
stitution of this society as coming even within that class of complaints. This pro- 
vision has been often construed as meaning only that in the discretion of the tri- 
bunals set up by the fraternity an afflicted member may be entitled to financial assist- 
ance, but he has no enforceable claim of any kind. It is merely a matter of grace 
and charity of his brethern to be granted or withheld as those in authority may 
choose. A member of a church congregation could just as well have the courts 
compel his brethern to make a charitable donation to him in his need. The entire 
record in this case shows that the appellant submitted a claim for assistance and it 
was turned down. The merits of his claim cannot be reviewed by the courts. 

[5] The petition as amended continued to ask judgment for $5,000 against the 
Brotherhood, based merely upon ‘the allegations of a wrongful decision and dis- 
crimination by the tribunal which he had agreed should determine the matter of 
his application. The facts alleged do not manifest an arbitrary decision, and there 
is no prayer. conformable even to the dictum of the Martin Case, which involved a 
claim under a pension certificate, that a court of equity might require the Brother- 


hood to afford a member a hearing on his applications for financial help. 
The judgment is therefore affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. ALSOBROOK. 
Court of Appeals of Kentucky. Oct. 2, 1936. 
As Extended on Denial of Rehearing Dec. 18, 1936. 
99 Southwestern Reporter (2d) 210. 
1. PROOF OF DISABILITY. : : ; 

Failure to give notice of disability or to file proofs of loss does not work 
forfeiture of life insurance policy constituting life contract and containing pro- 
vision for indemnity and waiver of premium. 

(For other cases, see Insurance, Dec. Dig. §§ 535, 536.) 

2, EXTENT OF DISABILITY. ‘ : 

In action for disability benefits under life policy, question of insured’s disability, 
extent thereof, its beginning and continuation, held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. WAIVER OF PREMIUM. 

Where insured’s “disability,” was defined in indemnity provision of life policy, 
hegan prior to due date of premium, insured’s right to recover existed on institution 
of suit in August. 1934, notwithstanding nonpayment of premium due November 
2, 1933, where policy provided for waiver of premium in case of total disability 
occurring before due date of premium. . 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. TIME OF DISABILITY. 

Where indemnity provision of life policy provided that payment should not be 
made for any part of first three months of total disability, insured claiming total 
disability occurred on December 15, 1932, was not entitled to recover benefits 
commencing as of such date but only at date three months later. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Livingston County. 
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Action by William H. Alsobrook against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded, with directions. 

R. W. Keenon and B. L. Kessinger, both of Lexington, and Charles Ferguson, 
of Smithland, for appellant. 

Wells & Wilson, of Smithland, and L. B. Alexander, of Paducah, for appellee. 

Morris, Commissioner. 

On November 2, 1931, appellant issued a policy to appellee; the semiannual 
premium, being $54.80, was due on the 2d day of May and November of each 
year. In addition to insurance on the life of appellee, the policy carried indemnity 
and premium waiver provisions, effective in case of disability as defined in the 
policy. 

It was provided in the policy that if insured should become totally and perma- 
nently disabled from injury or disease to such an extent as to incapacitate him from 
engaging in any occupation for remuneration or profit, the insurer was to pay $10 
per month per $1,000 of life insurance carried. The policy contained provisions with 
regard to notice of disability and premium waiver, substantially as follows-: Written 
notice to be given to the insurer at its home office during the lifetime of the 
insured, and during the period of total disability; failure to give such notice within 
the time herein provided shall not invalidate any claim hereunder if it be shown 
not to have been reasonably possible to furnish such notice and that notice was 
furnished as soon as was reasonably possible. 

The insurer was to have due proof that total disability exists and is permanent, 
which shall be deemed to be the case if the insurer shall have received due proof 
that such total disability has existed continuously during a period of not less than 
four months immediately preceding receipt of proof by the insurer. 

It was further provided that if the disability occur after payment of the first 
premium and while the policy is in full force, and that such total disability occur 
before the due date of a premium in default, except that if such total disability 
shall have begun after the due date of a premium in default, but not later than 
the last day of grace, if such due date was within thirteen months immediately 
preceding receipt by the company of notice of disability on which claim may be 
based, the disability benefits will be granted as if default had not occurred. 

Another clause provided that the insurer would waive payment of premium 
“the due date of which, as specified,” occurred after the commencement of total 
continuous disability, but in no event before a date more than one year prior to 
the date of receipt of notice of disability by the insurer. 

It was also provided that default in premium should void the policy, and that 
the grace period should be thirty-one days, “during which time the policy will 
remain in force.” 

On August 2, 1934, claimant filed suit, claiming that he was then, and had been, 
suffering from pulmonary tuberculosis, and by reason thereof was totally disabled 
since December 15, 1932; that he had furnished proof of disability to the 
insurer at its home office, but they had refused to grant him the benefits provided 
by his policy, the insurer claiming nonliability on the grounds that his policy 
had been cancelled for nonpayment of premiums. In a general way he alleged 
that he had “kept, done and performed every part and condition” of his policy, 
and that since appellant had breached its contract it owed him $50 per month from 
December 15, 1932, to the date of the suit, which would amount to $950. This sum, 
by several amendments filed prior to trial, was raised to $1,600. 


The insurer filed special demurrer to the petition, which was overruled, where- 
upon general demurrer was filed, as was a motion to require plaintiff to state specifi- 
cally the dates of notice, and proof of disability. The demurrer was overruled, but 
the orders do not show a ruling on the motion. Thereafter appellant answered, 
first denying in specific terms the allegations of the petition, except as to the 
issuance of the policy. Affirmatively, after stating specifically the terms of the 
policy, it was alleged that plaintiff had failed to pay the premium due on November 
2, 1933, and because of such failure the policy was marked “lapsed as of November 
2, 1933,” and was never renewed. 


It is also alleged that insured did not notify insurer of any disability until 
December 18, 1933, and did not furnish any proof until April 2, 1934, several months 
after the policy had lapsed. It admits the premium due May 2, 1933, was receiv 
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and carried the policy to November 2d of the same year. In a third paragraph 
it was pleaded that if the insured was totally disabled within the meaning of the 
policy, it occurred after the lapsation of the policy; hence no benefits were due. 
The insured followed with a reply and amended reply which denied the allega- 
tions of the answer, and affirmatively alleged that on December 18, 1931, he gave 
the insured notice of his disability; that insured had no notice of cancellation until 
May 21, 1934; that as soon as it was possible to do so, he was examined by several 
physicians and furnished insurer with due proof of his disability. Appellant filed 
rejoinder to appellee’s reply, denying the allegations thereof. 

On September 19, 1935, the case came on for hearing, and the issues thus made 
were submitted on proof, and at the close of testimony for appellee and the hearing 
of the entire proof, appellee moved for a peremptory, which motions were over- 
ruled. The jury returned a verdict for appellee for the full amount sought, and 
the court entered judgment accordingly, amending it later so as to include interest. 

From the judgment so rendered the insurer has appealed, and it is strenuously 
argued by appellant that the judgment below should be reversed on the following 
grounds: (1) Refusal of the court to direct a peremptory instruction in its behalf; 
(2) the court erred in giving an instruction allowing disability from the date alleged 
in the petition as the beginning of disability, since the policy limited liability to a 
period from three months of the beginning thereof; (3) that the proof clearly 
showed that insured was not disabled prior to the time the policy had lapsed on 
November 2, 1933, or in any event on December 3, 1933, the date when the grace 
expired; (4) that no proper notice was given to insurer of the disability until after 
the policy had lapsed; and (5) the jury was prejudiced by improper argument of 
appellee’s counsel. 

The policy in question was issued to appellee on November 2, 1931, at which 
time he was forty-two years of age, and a farmer and traveling salesman. At 
the time of the issuance of the policy he was selling “Watkins” goods and working 
on a state highway. In the latter part of January or first of February, 1932, he 
had “flu” for a month or two and was not able to work. He went back to work 
about May 1, and though hardly able to work kept on until July 1, 1932, when he 
“gave it up.” 

Later appellee got notice for his premium due, and mailed a check to the 
insurer, and told them, “I did not think I owed the premium; that I was disabled 
and had not been able to work since July and to please send the blanks so I 
could furnish the necessary information,” and he says he never heard from them. 
As to his condition he says he was “poorly” during the year, 1933; he was suffering 
from a cough, so weak he could not do much more than “get up into town; I 
could not tell what was wrong.” He said that he had not been able to labor 
since July, 1932: “I was too weak and have not had strength to do anything.” 
He says that immediately following the notice he did not furnish any medical proof 
because he had none. 

\n attorney for appellee testified that appellee consulted him regarding claim 
against the company, and he wrote them at Newark and told them of appellee’s dis- 
ability and asked for blanks for medical proof, and they sent him the forms some 
time in April or May, 1934. He turned the blanks over to physicians who examined 
the appellee. It developed from a letter introduced that the proof was furnished 
May 2, 1934, which letter also showed that the attorney had notified insurer on 
December 18, 1933, of insured’s disability and condition. Appellee says that in July, 
1932, he notified Mr. Land, an agent of the company, of his condition and asked 
him to request blanks for filing reports. Not receiving them, he says he notified the 
company’s agent in Louisville. It may be questioned as to whether or not Land 
was agent for the insurer, but this is not important, since there is proof that notice 
was given in writing to the home office in December, 1933. After the proof went 
in on May 2, 1934, the appellant, on June 25th, declined to pay benefits because 
appellee had not been, as it thought, incapacitated within the terms of the policy, 


and because it concluded the disability had occurred afted default in premium pay- 
ment. 


Dr. Hayden examined the insured on December 13, 1933, and found him suffer- 
ing with chronic pulmonary tuberculosis. He examined him again March 28, 1934, 


and in his report said appellee had been totally disabled since December 13, 1933; 
said he would break under physical work of any kind. Dr. Shemwell examined 
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appellee by means of X-rays on October 19, 1934, and diagnosed pulmonary tuber- 
culosis. His opinion was that the condition had existed for a couple of years. Dr, 
Dunn on behalf of insurer examined appellee on May 19, 1934, and found appellee 
suffering from active tuberculosis, totally and permanently disabled, and said that in 
his opinion appellee had developed tuberculosis after his attack of “flu”; that the 
“flu” got the body in such condition that the tuberculosis took effect; and that total 
disability began with the tuberculosis. 

The main contention presented by appellant seems to be that the disability did 
not occur until after the lapsation of the policy. A premium was paid in May, 1933, 
which carried the policy to November 2, 1933, with thirty-one days of grace added. 
The testimony shows that some time in November appellee sent in his check for 
the November 2d premium, which was received by the company, and credited to 
appellee. The check seems to have been dated November 25, 1933, but appellee 
stopped payment on the check and the company, after it had notice of the protest, 
went to its “premium box” and noted on the renewal card of appellee “policy lapsed 
as of Nov. 2, 1933.” It afterwards, some time in May or June, 1934, notified the 
attorney for appellee that it would decline to allow benefits, and appellant’s main 
contention is that it had no notice of disability nor report thereof until after it 
had lapsed the policy, and further contending that it is not liable because from 
the proof the disability did not exist until after the lapsation. 

[1] An examination of the policy, as copied into the petition, discloses that it 
is not a policy for one year with the privilege of renewal. It is a life contract and 
apparently subject to forfeiture only for nonpayment of premium as provided. 
Failure to give notice of disability, or to file proofs of loss as provided in the var- 
ious conditions set out, does not work a forfeiture. The distinction between the 
two classes of policies is clearly pointed out in McMaster v. New York Life Ins. 
Co., 183 U. S. 25, 35, 22 S. Ct. 10, 46 L. Ed. 64; Masonic Relief Ass’n v. Hicks, 47 
Ga. App. 499, 171 S. E. 215; Prudential Ins. Co. of America v. Ferguson, 51 Ga. 
App. 341, 180 S. E. 503. 

[2] A reference to the testimony of the physicians, and of appellee himself, as 
well as of lay witnesses whose testimony did not transgress our rules with relation 
to such testimony, made a case sufficient to authorize the court to submit to a jury 
the question of his disability, the extent thereof, its beginning and continuation. 
Equitable Life Assurance Society of U. S. v. Merlock, 253 Ky. 189, 69 S.W.(2d) 
12; Jefferson Standard Life Ins. Co. v. Pierce, 264 Ky. 698, 95 S.W.(2d) 579, 
decided May 5, 1936. : 

[3] If the disability complained of by appellee was total and permanent, and 
commenced before December 15, 1932, the liability of the insurer began at the com- 
mencement-of the total disability. Mutual Life Ins. Co. of New York v. Wheatley, 
243 Ky. 69, 47 S.W.(2d) 961; Prudential Ins. Co. of America v. Kendrick, 262 Ky. 
297, 90 S.W.(2d) 52; Jefferson Standard Life Ins. Co. v. Pierce, 264 Ky. 698, 95 S.W. 
(2d) 579, and cases cited. Here there was sufficient proof that appellee’s disability 
was total and permanent, and began prior to December 15, 1932, the date fixed in 
the petition. His “disability,” as defined in the policy, having begun prior to 
the due date of: the premium, while the policy was in force, before his sixtieth 
birthday, appellee’s right to a recovery and the insurer’s liability to pay, continued 
and existed at the time of bringing his suit, unless the quoted parts from his policy 
provided for a forfeiture of or made the supplying of notice of disability and proofs 
conditions precedent to his right to recover. 

As to the notice the policy provides that such shall be fiven during the lifetime 
of the insured, and during the period of total disability, making an exception where 
it is not reasonably possible to give the required notice. As to premium payments, 
in so far as same has any bearing on the right of insured or liability of insurer, it is 
provided that the disability shall occur after the first premium payment while 
the policy is in effect, and that “such total disability shall occur before the due 
date of the premium in default.” 

It is true that in quite a number of cases we have held that the furnishing of 
proof of disability before the premiums become in default or the policy was lapsed 
was a condition precedent to the waiver of payment, and accordingly proof was 
offered too late. Northwestern Mutual Life Ins. Co. v. Carneal, 262 Ky. 665, 90 
S.W.(2d) 1010, 1011, and cases cited. However, in that case we said, and repeat 
here: “But those cases are not applicable because the conditions of the contract and 
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the facts are different.” Jefferson Standard Life Ins. Co. v. Pierce, supra. And 
what we have said in that case is conclusive of all the questions involved here, 
save one, which is as follows: 

[4, 5] Appellee’s petition fixes the date of his right to receive benefits as of 
December 15, 1932. The policy provided monthly income paid during total disabil- 
ity, beginning at the end of four months, from the commencement thereof, “provided 
that no income shall be paid for any part of the first three months of such total 
disability.” This controls the liability. The court instructed the jury that if they 
held for plaintiff, they should find for him $50 per month, from December 15, 1932, 
until August 15, 1935. The court should have fixed the date of commencement of 
benefits at a period three months later than December 15, 1932. 

In this state of case where the items constituting the total amount recovered 
are separable, this court may properly eliminate any item not properly recoverable, 
and leave so much of the judgment as was properly recoverable under the verdict, 
intact. The court below had complete power to have so done. Chesapeake & O. R. 
Co. v. Meyers, 150 Ky. 841, 151 S. W. 19. Having failed so to do, we have authority 
to direct that the mistake be remedied by directing the entry of a correct judgment. 
Chesapeake & O. Ry. Co. v. Judd’s Adm’x, 106 Ky. 364, 50 S. W. 539, 20 Ky. 
Law Rep. 1978; Louisville & N. R. Co. v. Scott, 141 Ky. 538, 133 S. W. 800, 34 
L. R. A. (N. S.) 206, Ann.. Cas. 1912C, 547; Garnett v. Farmer’s Nat. Bank of 
Cynthiana, 23 S. W. 866, 15 Ky. Law Rep. 643; Johnson’s Adm’r v. Johnson, 104 
Ky. 714, 47 S. W. 883, 20 Ky. Law Rep. 890; Security Benevolent Ass’n v. Kibby, 
220 Ky. 330, 295 S. W. 164; Hickman v. Lay, 228 Ky. 656, 15 S.W.(2d) 515. 

Judgment reversed and cause remanded, with directions to the court to set 
aside the judgment and to enter a judgment for the amount of the verdict less $150. 


MILLER v. MILLER’S ADM’X. 
Court of Appeals of Kentucky. Dec. 11, 1936. 
99 Southwestern Reporter (2d) 720. 
1. ASSIGNMENT. 

Insured’s alleged assignment of life policy to wife by naming her as beneficiary 
of policy when issued prior to divorce held insufficient to take case out of general 
rule that divorced wife has no interest in proceeds of policy on life of husband 
merely by reason of having been named beneficiary therein in consideration of or 
during marriage, nor to constitute assignment after later court decree dissolving 
marriage relationship (Civ. Code Prac. § 425; Ky. St. § 2121). 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

. \ppeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
division. 

Separate actions by Jessie Miller and by Cecilia McGhee, as administratrix of 
Frank Miller, deceased, against the Continental Assurance Company, which actions 
were consolidated and defendant insurance company permitted to withdraw. From 
an adverse judgment, plaintiff Jessie Miller appeals. 

Affirmed. 

Lee S. Jones, of Louisville, for appellant. 

Dodd & Dodd, of Louisville, for appellee. 

PrRRY, Justice. 

_ Frank Miller died in August, 1935, leaving in full force and effect a policy of 
insurance, which had been issued to him by the defendant Continental Assurance 
Company upon his life, in the amount of $1,000. The appellant, Jessie Miller, was 
at the time of the issuance of this insurance the legal wife of the insured, Frank 
Miller, and was by him named in the policy as beneficiary. 

\fter thus taking this insurance in September, 1933, he later instituted a suit 
against his wife, the appellant and named beneficiary, for an absolute divorce, which 
was. in December, 1933, adjudged him, the court making as a part of his decree the 
further order that “each party shall restore to the other such property * * * as 
either mav have obtained directly or indirectly from or through the other during 
marriage in consideration or by reason thereof.” 

Not~ithstanding the granting of this divorce, it is pleaded and admitted that 
Miller and the appellant continued to live together thereafter up until the time of 
his death in Aueust, 1935. 

Following the insured’s death, his widow, the appellant, instituted an action 
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against the defendant, Continental Assurance Company, upon the life policy, 
wherein she was named as beneficiary, seeking as such to obtain the proceeds 
thereof. Also, about the same time, the appellee, Cecilia McGhee, a sister of the 
deceased, having qualified as administratrix of his estate, filed a second action 
against the defendant insurance company, naming the appellant as codefendant 
therein, whereby she too sought to recover for deceased’s estate the proceeds of 
the policy, predicating her suit upon the ground alleged in her petition, that, by 
reason of the appellant Jessie Miller having been divorced from the insured after 
the issuance to him of the life policy sued on (notwithstanding she was therein 
named as beneficiary), she was thereby divested of all insurable imerest and right 
in the policy. 

These two distinct actions, brought respectively against the insurance company 
upon the policy, by the insured’s widow and administratrix, were, by order of the 
court, consolidated and heard together. 

The defendant insurance company answered, admitting its full liability for the 
amount of insurance named in the policy, but alleged that it was unable to determine 
which of the two plaintiffs, who presented and sued upon conflicting claims as to it, 
was legally entitled to the insurance or should be paid its amount of $1,000, and 
asked leave to pay the same into court for distrbiution between them as their 
respective rights thereto “should be made to appear” upon adjudication, and that it 
be allowed to withdraw, with its costs, from the suit, which was so ordered. 

To the petition of appellee, suing as administratrix of her brother’s estate, the 
appellant (his widow and named codefendant therein) filed a general demurrer 
which was overruled, when she filed her answer, whereby, without traversing the 
allegations of the petition, she pleaded that, although she (as in the petition alleged) 
had heen divorced from the deceased after this policy, wherein she was named as 
beneficiary, was issued him, in the settlement of the property rights between her 
and her husband at the time of their divorce proceedings in December, 1933, he did, 
for a valuable consideration, assign to her the proceeds of, and name her as his 
beneficiary in, the insurance policy. 

To this answer, a general demurrer was filed and sustained, when appellant filed 
an amended answer and counterclaim, by the first paragraph of which she again 
pleaded more specifically an assignment of the policy and its proceeds to her, as 
made by her husband for a valuable consideration, and further alleged that, in 
accordance with an agreement, entered into between them in September or October, 
1933 (when her husband was in bad health), to nurse him, the said policy of insur- 
ance was obtained by him, the premiums paid thereon by him for her use and benefit, 
and that she was named beneficiary therein by his indorsement of her name on the 
face of said policy. Also, by the second paragraph of her answer and counterclaim, 
she alleged that during the intervening period between March, 1933, and August, 
1935 (the time of the insured’s death), her husband was in bad health, and that 
during all of this time she, at his special request, did render him personal services, 
care, and nursing and expend money on him, which were of the reasonable aggre- 
gate value of $1,000, and all of which were furnished by her with the expectation 
on her part of receiving compensation therefor from him, and that the deceased 
did obtain and maintain in force the life insurance policy here involved for the 
purpose of paying his obligation to her therefor. 5 

To this amended pleading a general demurrer was again filed and sustained by 
the court, when a further pleading (entitled a second amended and substituted 
answer and counterclaim) was filed, reaffirming and combining all the allegations 


of the former pleadings, to which again a demurrer was filed and sustained. 


The appellant declining to plead further, the case was thereupon finally sub- 
mitted upon the pleadings, whereupon judgment was entered denying appellant any 
interest in or recovery of any part of the proceeds of the insurance policy, either as 
beneficiary or assignee thereof. : ’ 

Appellant appeals from the court’s rulings, in holding that none nor all of her 
several pleadings sufficiently set out facts to constitute a cause of action, contending 


that same were thereby sufficiently pleaded. In support of such contention as to the 
legal sufficiency of the facts alleged in the two paragraphs of her answer and coun- 
terclaim to state a cause of action, counsel for appellant argues: (1) That an 
ordinary life insurance policy on a man’s life is assignable by him to his wife in 
settlement of property rights during divorce proceedings; and (2) that a divorcee 
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may recover a judgment on quantum meruit, for care, nursing, and money expended 
for her ex-husband at his request during his last illness, against his personal rep- 
resentative, each of which legal propositions he insists was pleaded in paragraphs 
one and two, respectively, of the appellant’s amended answer and counterclaim and 
to each of which, he insists, a demurrer was nonetheless erroneously sustained. 

In other words, the one pivotal question here presented upon these legal issues, 
arising out of the facts as pleaded (and which appellant insists were sufficiently 
pleaded), is who of these claimants to the insurance is entitled to receive it under 
the showing made by these pleadings. 

Appellant insists that she is entitled to receive the proceeds of this policy, under 
its alleged assignment to her, notwithstanding the provision of section 425, Civil 
Code of Practice (which embraces the provisions of section 2121, Kentucky Stat- 
utes), which, so far as here pertinent, is as follows: “Upon final judgment of 
divorce from the bond of matrimony the parties shall be restored such property, not 
disposed of at the commencement of the action, as either obtained from or through 
the other before or during the marriage in consideration thereof.” 

She cites several cases wherein the widow was held entitled to certain insur- 
ance upon its assignment to her by her husband after divorce by way of settle- 
ment of property rights or upon the ground of equitable consideration there shown 
to exist in her behalf, which were held effective for establishing, as superior to all 
others, her equity thereto. 

[1] Confining ourselves within the rather narrow range of the first question 
here by appellant’s counterclaim presented, it is sufficient to say that her pleadings 
(to which it is complained demurrers were erroneously sustained) do not bring the 
instant case within the fationale of the cited decisions relied on by appellant, 
where there appeared controlling equities in favor of the wife, resting either upon 
assignments or other acts done in settlement of property rights, with which the 
court was required to deal and which do not here appear, and it is to be assumed 
it was for such distinguishing fact and reason here ruled by the trial court that 
appellant’s answer failed to state a cause of action, in that it did not set out facts 
sufficient for creating such equitable considerations or for showing, as alleged, an 
assignment of the policy to have in fact been made, rather than it held, by 
sustaining the repeated demurrers to the answer and counterclaim and amendments 
thereto, that a husband cannot legally, under any circumstances, assign his life 
insurance policy to his wife in the course of a settlement of property rights during 
divorce proceedings between them. 

Here the claimed assignment of the policy to appellant was alleged as made by 
reason of the deceased’s naming her as the beneficiary of his policy of insurance 
when issued him prior to his divorce. Appellant’s alleging only such fact clearly 
was an insufficient pleading of facts to constitute an assignment of the policy. 

We are, therefore, of the opinion that appellant’s pleadings here before us, 
alleging such character of assignment of the policy to her, and upon which she 
predicates her right to recover the life insurance left by her deceased husband as 
an assignee, were not legally sufficient as such to take her case out of the general 
rule that a divorced wife has no interest in the proceeds of a life insurance policy 
issued on the life of her husband, merely by reason of her having been named 
beneficiary therein in consideration of or during their marriage, nor is such fact 
sufficient to constitute an assignment of the policy to her after a later court decree, 
for or against the wife, dissolving the relationship. To such effect has it been 
held repeatedly by this court, that she is thereby divested of all insurable interest 
in the husband's life or insurance thereon. The rule was so announced by us in 
Sea’s Adm’r v. Conrad, 155 Ky. 51, 159 S. W. 622, 624, 47 L. R. A. (N. S.) 1074, 
Ann. Cas. 1915C, 318, as follows: “There can be no doubt of the fact that appellee 
was, by the terms of the policy issued upon the life of Henry Conrad, named 
therein as the beneficiary because she was his wife and by reason thereof had an 
insurable interest in his life. It is patent, therefore, that whatever interest or right 
she then had or took under the policy was acquired in consideration or by reason of 
her marriage to Henry Conrad. The interest or right she thus acquired was 
destroyed by the judgment of divorce which operated, by virtue of its terms and the 
Provisions of the Code, to divest her of it.” 

\gain was this rule reannounced in Flimin v. Flimin’s Adm’x, 250 Ky. 827, 64 
S.W.(2d) 165, 167: “It has been repeatedly held by this court that judgment of 
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divorce divests the wife of all interest in the insurance policy of the husband in 
which she is named beneficiary before or during, and in consideration of, their 
marriage.”’ (See supporting cases therein cited.) y 

([2] Next turning our attention to appellant's second contention, made as stated 
supra, that she was here entitled, as sought by paragraph two of her counter- 
claim, to recover a judgment against the deceased’s insurance, sued for by his 
administratrix, by way of quantum meruit, for her care, nursing, etc., of her husband 
during the stated period of his illness (when no longer his wife, though continuing 
to cohabit with him), which she alleged was done at his request. It would appear 
that it is sufficient answer to appellant’s insistance upon this procedure, of a 
quantum recovery for her services, to say that the quantum meruit claim as here 
presented for services rendered the deceased’s estate, without verification of claim, 
does not comply with the requirements of section 3870 et seq., Kentucky Statutes, 
which have been construed to be mandatory, as was held in the case of Hall v. 
Murphy’s Adm’r, 214 Ky. 691, 283 S. W. 1066, the court there saying: | ; 

“However, the defendants did not verify their claim as provided in sections 
3871, 3872, and 3874, Ky. Statutes, and, while the demand provided in those sections 


may be waived, this court in a long line of decisions has held that the provision as 


to verification is mandatory, and judgment cannot be entered before this is done 
(Harding v. Bullard, 172 Ky. 416, 189 S. W. 242; Huffman v. Moore’s Adm’r, 101 
Ky. 288, 41 S. W. 292, 19 Ky. Law Rep. 461; Hill’s Adm’r v. Grizzard, 133 Ky. 
816, 119 S. W. 168: Grey’s Ex’r v. Lewis, 79 Ky. 453; Millet v. Watkins’ Adm’r, 
4 Bush, 642: Ward v. Rhorer’s Adm’r, 54 S. W. 6, 21 Ky. Law Rep. 1086 ; May- 
nard v, Maynard, 178 Ky, 332, 198 S. W. 910); and the same rule is applied where 


the action is brought during the life of the decedent and is later revived against his 
personal representations (Worthley’s Adm’r v. Hammond, 13 Bush, 510). 

“While no objection for want of verification was made, the above authorities 
hold that this provision is mandatory and cannot be waived, and, as the case was 
submitted with the record in this condition, the court did not err in dismissing 
the counterclaim.” 

We, however, are not, in holding that the claim could not be recovered as here 
presented by appellant’s counterclaim, seeking to subject by quantum meruit intes- 
tate’s insurance (in this consolidated action sued for by his administratrix for the 
benefit of his estate) to be considered as expressing any opinion as to the merit of 
her claim for care and services alleged rendered the decedent, when verified properly 
and presented to the administratrix of the deceased’s estate as required by the 
applicable sections of the Statutes, section 3870, et seq., supra. 

[3] Further, too, do we view the court’s complained of ruling, in sustaining the 
demurrer.to this paragraph of the amended pleading as proper, as being controlled 
by the rule announced in the case of Supreme Liberty Life Insurance Co. v. 
Ridley’s Adm’r, 261 Ky. 403, 87 S.W.(2d) 940, 942, 101 A. L. R. 1511, where the 
court said: 

“The narrow question that we have here is, whether a debt due from the 
decedent individually to defendant may be set off against a claim maturing in favor 
of the former’s personal representative after his death, notwithstanding the dece- 
dent may have been insolvent at the time of his death. The question was first 
presented to this court in the case of Burton v. Chinn’s Adm’r, Hardin, 252, 260, 
and the right to do so was disallowed. It was again presented in the case of Crews 
Vv. Williams, 2 Bibb, 262, 4 Am. Dec. 701, and Chief Justice Boyle, in writing the 
opinion for the court, disallowed the right of offset under such circumstances, and in 
doing so said: ‘It is a well settled principle, that where an executor sues for a 
cause of action arising after the death of the testator, the defendant cannot set 
off a debt due to him from the deceased in his lifetime. * * * For if setsoff 
of that nature were permitted, it would frequently alter the course of distribution, 
and subject the executors to a devastavit, as by that means debts of an inferior 
dignity would be frequently discharged before debts of a superior degree.’ The 
rule as so declared is in complete accord with all text-writers on the subject so far 
as we have been able to discover. We have found no case holding to the contrary. 

“The text in 57 C. J. 452, § 101, says: ‘In an action on a debt payable to an 
administrator, a debt due defendant from the intestate cannot be set-off, the demands 
ee in different rights.” See, also, 24 R. C. L. 873, § 80 and 11 R. C. L. 265, § 
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The appellant, Jessie Miller, here claims the amount of deceased’s insurance, 
$1,000, as being also the amount of her claim or debt due from the decedent, Frank 
Miller, individually to her for services rendered him, which it would appear, under 


the legal principle announced in the cases and authorities cited supra, the court 
properly held could not be set off against the claim maturing in favor of the 
deceased's personal representative, Cecilia McGhee, after his death, notwithstanding 
the fact that the deceased may have been insolvent at the time of his death, but that 
appellant should rather be left to present her claim against the estate, and if same 
be allowed, to take ratably with the other creditors of the estate should it prove 
insolvent. 

For the reasons indicated, we conclude that the court did not err in sustaining 


the demurrers filed to appellant’s answer and counterclaim and amendments thereto, 
and its judgment in so doing is therefore affirmed. 


SMITH v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 33967. 
Supreme Court of Louisiana. Nov. 4, 1936. 
171 Southern Reporter 47, 
|. RESERVE. 
Statute relating to use of accumulated reserves on lapse of policy held to pre- 
clude exchange of so-called term insurance purchased out of accumulated reserve 


on lapse of industrial policy, for policy of lesser value (Act No. 193 of 1906, as 
amended by Act No. 57 of 1932). 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
2. RESERVE. 


Purpose of statute relating to use of accumulated reserve after policy has been 
in force more than three years is to prevent innocent and uninformed policyholders 
and their beneficiaries from waiving the valuable rights granted them and sought 
to be protected (Act No. 193 of 1906, as amended by Act No. 57 of 1932). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. TERM POLICY. ; ; 

Statute providing that value allowed on lapse of policy in lieu of accumulated 

reserve shall be equal to net value of temporary insurance held applicable to so-called 


term policy, purchased out of accumulated reserve, which was exchanged for policy 
of lesser value (Act 193 of 1906, § 2, amended by Act No. 57 of 1932). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4, SURRENDER OF POLICY. : , 

Transaction by which insurer induced surrender and cancellation of policy for 
$500 which had nine months to run and which had cost insured a premium equiva- 
lent to $1.60 per month out of the cash reserve of the original policy and granted 
insured and his wife, as beneficiary, a $300 policy and waived one month’s premium 
or $1.05, held without legal effect, under statute (Act No. 193 of 1906, as amended 
by Act No. 57 of 1932). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Suit by Mrs. Lue Ethel Smith against the Liberty Industrial Life Insurance 
Company, Incorporated. To review a judgment of the Court of Appeal (167 So. 
100) affirming a judgment of the trial court in favor of the plaintiff, the defendant 
brings certiorari. 

Affirmed. 

_ Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for relator 
Liberty Industrial Life Ins. Co. 
John T. Charbonnet, of New Orleans, for respondent Mrs. Lue Ethel Smith. 
Hiccrns, Justice. 


_ This is an action by the beneficiary of an industrial insurance policy, issued by 
defendant, on the life of her deceased husband, to recover the sum of $500, the face 
value thereof, the policy having lapsed, due to nonpayment of premium, after having 
been in existence for more than three years, but was in effect under the extended 
insurance clause of the policy and the provisions of Act No. 193 of 1906, as 
amended by Act No. 57 of 1932, at the time of the death of the deceased. 

The defenses are that after the policy lapsed, a policy of term insurance for a 
year and nine months for the sum of $500 was issued to the insured under the pro- 
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visions of the original policy and Act No. 193 of 1906, as amended; and that, after 
the term insurance had run for a period of one year, the defendant’s agent entered 
into a verbal agreement with the insured for the cancellation and surrender of the 
term policy for another policy of $300. 

There was judgment in favor of the plaintiff, as prayed for, on the ground that 
the wife of the insured had been imposed upon in agreeing to cancel and surrender 
the $500 policy for the $300 policy. The defendant appealed, and the Court of 
Appeal concluded that the defendant’s agent “cajoled” the beneficiary into an agree- 
ment which was to her disadvantage, and that such a waiver of the insured’s rights 
was prohibited by the provisions of Act No. 193 of 1906, as amended. 167 So. 100, 
102. A rehearing was refused. 

We granted a writ of certiorari upon defendant’s application, which assigns 
the following errors in the Court of Appeal’s opinion: 

“1. The Court of Appeal erred in holding that Act No. 193 of 1906 had any 
application to this case, since that Act expressly excludes from its provisions polli- 
cies of term insurance for twenty years or less. 

“2. The Court of Appeal erred in holding that there was an attempt on the part 
of the Company to have the insured waive his rights, which were protected by Act 
No. 193 of 1906. 

“3. The Appellate Court erred in holding that the words, ‘that any value allow- 
ed in lieu thereof,’ which appears in the Act, prevent the giving up of a term policy 
for less than the amount of its ‘coverage value.’ 

“4. The Court of Appeal erred in holding that a sufficient ‘value’ had not been 
given for the cancellation of the policy.” 

We shall decide these issues in the above order, discussing the first two jointly: 

[1, 2] 1, 2. Ingenious counsel argue that since the reserve provided for in the 
policy was used in accordance with the provisions of the policy and Act No. 193 
of 1906, as amended, to give the insured and beneficiary extended insurance, the 
transaction was completed when the term insurance policy was issued, and therefore 
Act No. 193 of 1906, as amended, has no further application because it expressly 
excludes term insurance. We do not consider this argument either logical or 
sound, because, unquestionably the original policy, the one sued upon, came within 
the provisions of the statute. The extended insurance was not a new policy but 
merely the right granted by a provision in the original policy and the provisions of 
the statute. This extended insurance was paid for out of the reserve or cash 
surrender value of the original policy, in accordance with a clause to that effect 
therein contained. The fact that the company issued a second policy in the form 
of term insurance for one year and nine months was nothing more than a recogni- 
tion of the provisions of the original policy upon which all the plaintiff’s rights are 
founded. Tt was not necessary to issue a separate or new term insurance policy to 
the effect that it had lapsed and the insured had failed to exercise any one of the 
three options, i. e., cash surrender value, a paid-up policy. or extended insurance. 
and that the law automatically exercised the option for the insured for extended 
insurance for the period that the cash surrender value would purchase at the 
insured’s age, as set forth in the policy. The contention that, after complying with 
the provisions of the statute in granting the insured extended insurance. the act did 
not further apnly and the insured or heneficiarv could then waive their rights, 
ignores the plain purpose of the statute and the legislative intent to prevent inno- 
cent and uninformed policyholders and their heneficiaries from waiving the valuable 
rights granted them and sought to be protected. The first two points are without 
merit. 

[3] 3. The concluding part of section 2 of Act No. 193 of 1906, as amended by 
Act No. 57 of 1932. reads as follows: 


“And provided, further, that any attempted waiver of the provisions of this 
paragraph in any application, policy or otherwise, shall be void, and that any value 
allowed in lieu thereof shaBt be at least equal to the net value of temporary insur- 
ance or of the temporary and pure endowment insurance herein provided for: 
The term of temporary insurance herein provided for shall include the period of 
grace, if any.” (Italics ours.) 

Defendant's contention here is samilar to its argument with reference to the 
first two points—that this provision only applies to the original policy. It will be 
noted that an attempted waiver of the benefits of the statute is not only prohibited 
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from being placed in the application and in the policy, but “otherwise.” The reserve 
of the original policy, as we have already pointed out, was used to grant the insured 
and the beneficiary the benefit of extended insurance. To say that the statute had 
been fully complied with by the issuance of the term insurance policy and that the 
insured or his beneficiary could then waive the rights granted and protected by the 
statute, i. e., extended insurance, would indeed be placing an unwarranted inter- 
pretation upon the language of the statute. 

[4] 4. As pointed out by the Court of Appeal, the company in consideration of 
the surrender and cancellation of an insurance policy for $500, which had nine 
months to run and which had cost the insured a premium equivalent to $1.60 per 
month out of the cash reserve of the original policy, granted the insured and his 
wife, as beneficiary, a $300 policy and waived one month’s premium, or $1.05. The 
transaction was manifestly unfair and therefore properly held to be without legal 
effect under the statute. 

For the reasons assigned, the writ of certiorari is recalled and vacated, and 
the judgment of the Court of Appeal is affirmed, at relator’s costs. 

O’Niell, C. J., concurs in the decree, but is of the opinion that it is not neces- 
sary for the court to go further than to affirm the judgment of the Court of Appeal 
on the ground on which it was based, that is to say, that the wife of the insured, 
as beneficiary under the policy, was imposed upon in her agreement to surrender 
the $500 policy for the $300 policy. 


SAWYER v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 1659. 
Court of Appeal of Louisiana. First Circuit. Dec. 10, 1936. 
171 Southern Reporter 415. 
1. APPLICATION. 


One purpose of act providing that no statement shall be used in defense of claim 
under life policy unless contained in written application and unless copy thereof be 
indorsed upon or attached to policy when issued, was to prevent insurer from 
avoiding policy because of alleged misstatements, except under conditions prescribed 
by act (Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. APPLICATION. 

Act providing that unless signed and written application for industrial life insur- 
ance is obtained parol testimony should not be admissible in suit on policy to prove 
any statements made by applicant held controlling in suit filed and tried after 
passage, notwithstanding policy in suit was issued before passage of act, since act 
is remedial (Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. APPLICATION. 

Signed and written application held admissible in suit on life policy to prove 
statements made therein by insured with reference to his age (Act No. 227 of 1916; 
Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

5. AGE OF INSURED. 

_ In suit on life policy, evidence of coroner and undertaker who saw insured only 
after death held insufficient to show that insured, who was an illiterate negro, will- 
fully or fraudulently misstated his age in application, where agent had answered on 
back of application that insured did not appear older than age given (Act No. 227 
ot 1916: Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Parish of St. Mary; James D. Simon, Judge. 

Suit by Eliza Sawyer against the Liberty Industrial Life Insurance Company, 
Incorporated. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 

Ort, Judge. 

On November 26, 1928, the defendant issued a policy on the life of Whitman 
Muse, for the sum of $111 to be paid to the plaintiff as beneficiary on proof of the 
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death of the insured. The insured died on January 19, 1935, but the plaintiff who 
had been paying the premiums on the policy did not know of the death of the 
insured when it ocurred, and continued to pay the premiums until March 9, 1935, at 
the usual rate of 15 cents per week. 

The defendant first filed a plea of prescription based on the allegation in the 
petition that the insured died on January 19, 1934, and that more than one year had 
elapsed before the filing of the suit on October 15, 1935. The policy contained a 
provision requiring suit to be filed within one year after the death of the insured, 
The evidence shows that the insured died on January 19, 1935, and we do not con- 
sider that the defendant is complaining on this appeal of the action of the trial 
court in overruling this plea. 

There is only one defense urged in this court by the defendant on its appeal 
taken from a judgment of the trial court in favor of plaintiff for the face of the 
policy plus premiums paid through mistake from January 19 to March 9, 1935, a 
period of seven weeks, at 15 cents per week, or $1.05. This defense is that the 
insured misstated his age in the application for the insurance by giving his age at 
the time as 48 years, which age as given in the application was incorporated in the 
policy, whereas the age of the insured at the time of making the application was not 
less than 55 years; that the policy contains the following clause: “The Company’s 
established rates provide for coverage for lives aged from eleven to fifty next 
birthday, and no policy shall be valid unless the age of the insured at the time of the 
issuance was comprised between the limits stated. Should, on account of misstate- 
ment of age, a policy have been issued on a life age less than eleven years or more 
than fifty years next birthday, such policy shall be null and void and all premiums 
paid thereon shall be forfeited to the Company.” 

The defendant offered in evidence the application in which the age of the 
insured at his next birthday is given as 48. Counsel for plaintiff objected to this 
offering on the ground that the application was not annexed to and made a part of 
the policy. The objection was referred to the merits and the document admitted. 
In order to prove a different age from that given in the application and incorporated 
in the policy, defendant reoffered the proof of death furnished by plaintiff, which 
proof had already been offered by plaintiff. To this offering by defendant plaintiff 
objected in so far as the document might be used to prove anything other than 
proof of death. The document was admitted and shows the age of the insured at 
the time of his death as given by the coroner who viewed the body and the under- 
taker who interred the body to be 62 years. If the age of the deceased insured was 
correctly given on the proof of death, it follows that he was about 55 years old 
when, the policy was issued. 

Act No. 227 of 1916 provides that no statement or statements not indorsed upon 
or attached to the policy when issued shall be used in defense of a claim under the 
policy unless contained in a written application and unless a copy of such statement 
or statements be indorsed upon or attached to the policy when issued. The defendant 
sets up in its answer that the policy was issued to the insured on his representation 
in the application that his age was 48, and that it was from this statement in 
the application made by the insured that his age was incorporated in the policy 
as 48. It is clear that the defendant is now seeking to use in defense of a claim 
under this policy an alleged misstatement made by the insured in the application. 
In order for this alleged misstatement of the insured to be used as a defense under 
the policy, such statement, under the above act, must be contained in a written 
application and a copy of such statement must be indorsed upon or attached to the 
policy when issued. While the statement, now sought to be proven untrue, was 
contained in a written application, yet no copy of such statement was indorsed upon 
or annexed to the policy. From whatever angle the defense is viewed, it remains 
a fact that the alleged misstatement of the insured is the basis of that defense, 
whether in causing the defendant to put the wrong age in the policy, or in causing 
the defendant to issue its policy to one who was ineligible. 

[1] In the case of Jackson v. Unity Industrial Life Ins. Co., Inc. (La.App.) 142 
So. 207, the Orleans Court of Appeal held, under Act No. 227 of 1916, as interpreted 
by the Supreme Court in the case of Whitmeyer v. Liberty Industrial Life Ins. Co. 
Inc., 166 La. 328, 117 So. 268, that a misstatement of age by the insured in the 
application was not available as a defense under the policy where such misstatement 
of age was not indorsed on or attached to the policy. However, the same court in 





Life] Sawyer v. Liberty Industrial Life Ins. Co., Inc. 839 


the later case of Broady v. Unity Industrial Life Ins. Co., Inc.(La. App.) 160 So. 653 
held that, where the age of the insured was incorporated in and made a part of the 
contract of insurance, the misstatement of age made by the insured was admissible, 
although such statement was not contained in the application and was not indorsed 
on the policy as required by the above act. It does not clearly appear from the 
opinion in the latter case whether or not the insurance company, made the defense 
on the ground that the misstatement of the insured as to his age induced the company 
to incorporate in the policy as a part of it, this incorrect age. We do not under- 
stand that our brothers of the Orleans Court of Appeal meant to hold in this Broady 
Case that the insurance company could avoid the effect of the statute by incor- 
porating in the policy as part of it a statement made by the insured verbally or in 
the written application, and then, on finding out that the statement was incorrect, 
set up as a defense the misstatement, and prove it without complying with that part 
of the statute which requires such a statement to be contained in an application 
and a copy of the statement indorsed upon or annexed to the policy. It makes no 
material difference whether the defense is made because of a misstatement of the 
insured which caused the insurance company to incorporate an incorrect age as 
part of the contract, or whether the misstatement caused the issuance of the policy, 
neither of which would have been done without relying on the statement. One of 
the purposes of the act was to prevent the insurer from avoiding the policy because 
of alleged misstatements made by the insured, except under the conditions prescribed 
by the act, one of which is that such statement must be indorsed on or annexed 
to the policy. It certainly would not be contended that the insurance company could 
write into the body of the policy that the insured was in good health, then provide 
in the policy that if the insured was not in good health the policy would be void, 
and, upon suit being brought on the policy, set up as a defense misstatements made 
by the insured as to his health, without complying with the statute in the respects 
mentioned. 

[2,3] Our interpretation of the act is strengthened by Act No. 160 of 1934, 
which requires applications for industrial life insurance to be in writing and signed 
by the applicant, but relieves the company from the necessity of attaching to or 
indorsing upon the policy a copy of the application. The act does provide, however, 
that unless such a signed and written application is obtained, parol testimony shall 
not be admissible to prove any statements made by the applicant for the insurance. 

The policy sued on in this case was written in 1928, before the passage of Act 
No. 160 of 1934, and, therefore, at the time of the issuance of the policy Act No. 227 
of 1916 was in force and effect. However, the present suit was filed and tried after 
the passage of the Act of 1934, which, being a remedial act, affecting the pro- 
cedure and admissibility of evidence, controls the present case. Washington Nat. 
Ins. Co. v. McLemore (La. App.) 163 So. 773. There being a signed and written 
application in this case, it was admissible to prove the statements made therein by 
the insured with reference to his age. 

[4] The act of 1934 also provides that no policy of industrial life insurance shall 
be void by reason of any misrepresentation in the application of the assured unless 
such misrepresentation is willful on the part of the assured and conceals facts as to 
the ill health of the assured at the time of signing the application. The act permits 
the insurer to set up fraud as a defense only where a signed application has been 
obtained. The defense in this case is that the assured misstated his age in the 
application. There is no allegation or proof that the assured willfully or fraudu- 
lently misstated his age. It is doubtful if evidence would be admissible to defeat 
recovery on the policy without alleging and proving that the assured willfully or 
fraudulently misrepresented his age in the application. However, as the evidence 
is in the record without objection on this point, we will consider it. 

[5] In the proof of death in answering the question as to the apparent age of 
the deceased, the coroner stated, “about 62 years.” In the next column under the 
question as to the correct age at death, he answered “62 years.” He states further 
that he only viewed the body and obtained the history of the case from the family. 
It is evident that the coroner did not know and did not undertake to state the 
age of the deceased except from viewing the body. The undertaker merely states 
that the age of the deceased given on the burial permit was 62 years. In addition to 
this evidence as to the age of the deceased at the time of his death, we find in the 
record the testimony of Maria Muse who says that she was the wife of the deceased ; 
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that they married in 1890, and that their eldest child is 45 years of age. If this 
testimony is to be given any weight it would appear that the deceased married 
when he was only 10 years old if his age was correctly given as 48 in 1928 
because the year of his birth would be 1880. If his correct age was 55 when he 
took out the policy in 1928, as claimed by defendant, he was only 17 when he 
married in 1890, if we are to accept the testimony of Maria. The trial judge did 
not refer to her testimony in his written reasons for judgment from which we 
assume that he must have given little weight to it. Neither does counsel for 
defendant stress her testimony in briefs filed in this court. 

Against this testimony as to the age of the deceased we have only the informa- 
tion contained in the application itself. The assured did not give the year of his 
birth; evidently for the reason that he did not know it. He gave his age at next 
birthday as 48. The evidence shows that the assured was an illiterate negro unable 
to sign his name. The agent of the company wrote out the application which the 
assured signed by mark. On the back of the application the agent was required to 
answer certain questions, one of which was “Does the applicant appear older than 
the age stated?” The answer of the agent is “No.” The statement of the agent 
as to the age of the assured when the application was signed has as much, if not 
more, probative value than the statement of the coroner and undertaker who only 
saw the assured after he had died. The agent saw him while he was living, and, 
besides, had an interest as well as an opportunity in ascertaining his correct age. 
We do not think the defendant has shown by a preponderance of the evidence that 
the assured misstated his age. Evans v. Orleans Industrial Life, H. A. & B. B. Ins. 
Co., 19 La. App. 408, 140 So. 507; Mothershead v. National Life & Accident Ins. Co, 
(La. App.) 165 So. 464. Certainly, the evidence fails to show that there was any 
willful or fraudulent misstatement by the assured of his age in the application. 

[6] In an answer to the appeal, the appellee has asked that we award 10 per 
cent. damages for a frivolous appeal. In our opinion the appeal is not frivolous. 

For the reasons assigned, the judgment is affirmed at the cost of appellant. 


TURNER v. CHRYSLER CORPORATION et al. No. 33. 


Supreme Court of Michigan. Dec. 8, 1936. 
270 Northwestern Reporter 187. 
2. DISABILITY. 

In action on group policy providing for payment in case of total disability, evi- 
dence as to whether insured became totally and permanently disabled from time he 
first took sick until time of his death, notwithstanding brief interval when he went 
to employer and his doctor and his statement to employer that he was ready to go 
to work, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Wayne County; Henry G. Nicol, Judge. 

Suit by Eugene Turner, an infant, by Eliza Pritchard, next friend, against the 
Chrysler Corporation, a corporation, and another. From an adverse judgment, the 
plaintiff appeals. 


Reversed, and new trial ordered. 

Argued before the Entire Bench, except Potter, J. 

Sol Blumrosen, of Detroit, for appellant. : 

Butzel, Eaman, Long, Gust & Bills, of Detroit (Charles F. Cummins, of 
Lansing, of counsel), for appellee. 

ButzeL, Justice. 

Eugene Turner, an employee of the Chrysler Corporation, was insured in 
defendant insurance company under a group policy which provided that, if any 
employee while insured thereunder should become totally disabled before reaching 
the age of 60 and the disability prevented his engagement in any employment for 
wage or profit, the company would pay the amount of the policy in full at the 
time disability began. Plaintiff claims that Turner became totally disabled on 
September 21, 1934, while the coverage of $2,000 was in force, and that, after Turner 
worked the night of September 20, 1934, he came home, went to bed, and continu- 
uously remained totally disabled up to the time of his death on November 29, 1934. 

In a suit brought by plaintiff, the beneficiary under the policy, testimony was 
introduced showing that, when Turner came home on September 21, 1934, he had 
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chills and fever, that he remained in bed continuously, coughed up blood, perspired 
so excessively that the bed sheets had to be changed several times a day, that he 
was under a doctor’s care, that he continued to perspire and cough up blood, etc., 
during the balance of September and the month of October, during which period 
he remained bedridden, with the exception of a few hours on October 22, 1934. The 
Chrysler Corporation, upon being notified of Turner’s illness, sent a nurse to see 
him. She reported him sick and he was given financial aid. A doctor who attended 
Turner reported on September 23, 1934, that he had “acute bronchitis” and the 
probable duration of the sickness would be 7 days. On October 10, 1934, the same 
doctor reported that Turner had been totally unable to pursue his occupation and 
described his sickness as acute “ILa Grippe,” the proBable duration of which 
would be until October 17, 1934. 

On October 22, 1934, or thereabouts, Turner arose, but, according to the testi- 
mony, only for a few hours. He went to his employer’s factory and stated that he 
was ready to go to work. He was told that was laid off and a final check was 
given him. Turner returned home, went to bed, arose for a short time the afternoon 
of the same day to visit the doctor, but returned to bed and never left it again 
except when taken to hospitals. Defendant insurance company was notified that 
Turner was no longer employed and no further premiums were paid to continue 
his insurance protection. On the 17th of November, 1934, Turner was taken to the 
Receiving Hospital of Detroit, and 2 days later transferred to the Dunbar Mem- 
orial Hospital, where he died on November 29, 1934. The record in the Receiving 
Hospital states that the disease was diagnosed as lobar pneumonia and toxic hepa- 
titis and at the Dunbar Memorial Hospital as lobar pneumonia. 

Plaintiff's medical expert, who had not treated Turner during his lifetime, in 
response to a hypothetical question in which the chills, fever, bloody expectoration, 
excessive perspiration, duration of the sickness, the effort to return to work, and 
subsequent developments were all described, stated that Turner was suffering from 
tuberculosis and that pneumonia was only the acute cause of death brought on 
after a chronic affliction, and that: Turner was permanently disabled from per- 
forming work and labor from and after September 21, 1934, up to the time of his 
death. 

Strong testimony was introduced contradicting plaintiff's claims. The hospital 
record did not show hemoptysis. The judge after hearing the testimony, stated 
that it was unfortunate for plaintiff’s case that decedent presented himself at the 
office of the company, that this negatived the claim that decedent continued to 
suffer from permanent disability, and that, in order to keep the policy in force, 
decedent should have continued to pay the premiums after he had been laid off. For 
that reason he directed the jury to bring in a verdict for defendants. 

Defendants’ testimony indicated that Turner never had tuberculosis, that he 
had fully recovered from his ailments when he reported back to work on October 
22, 1934, and that he contracted pneumonia after he was no longer in the employ 
of the Chrysler Corporation and the insurance had been canceled. Plaintiff, on 
the other hand, claimed that Turner was totally and permanently disabled from 
the time he took sick and that he remained totally disabled, notwithstanding a 
short interval in which, on account of economic pressure, he attempted to go back 
to work. Defendants stress the fact that proper inferences should be drawn from 
the fact that plaintiff did not introduce the testimony of the doctor who attended 
Turner at his home or of those who looked after him at the hospital. Vergin v. 
City of Saginaw, 125 Mich. 499, 84 N. W. 1075. 

[1, 2] As the verdict was directed at the close of the proofs, the testimony 
must be taken in the light most favorable to plaintiff. A jury question was pre- 
sented as to whether Turner became totally and permanently disabled from the 
time he first took sick until the time of his death, notwithstanding the brief interval 
when he went to the factory and to his doctor, and his statement at the factory 
that he was ready to go to work. It is unnecessary to discuss the other questions 
raised by appellant. said 

The judgment of the lower court is reversed, with costs to plaintiff, and a 
new trial ordered. 

North, C. J., and Fead, Wiest, Bushnell, Sharpe, and Toy, JJ., concur. 
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WOLD v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER, 
MASS. No. 31052. 
Supreme Court of Minnesota. Dec. 11, 1936. 
270 Northwestern Reporter 150. 
1. PROOF OF LOSS. 


Purpose of requiring proof of loss under policy is to provide insurer with 
information from which it may determine its liability. 

(For other cases, see Insurance, Dec. Dig. § 533.) 
2. WAIVER. 


Proofs of loss may pe waived expressly or by implication, and waiver may 
be inferred from words or conduct of insurer’s authorized officers or agents evinc- 
ing intent on part of insurer not to require such proofs, and calculated to cause 
belief by insured that proofs will not be required. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

3. PROOF OF LOSS. ; 

Under life policy providing for disability benefits upon furnishing of due proof 
thereof, insurer, after accepting insured’s proof of disability and making disability 
payments for nine years, could not then question sufficiency of such proof in 
absence of any claim of error, omission, fraud, or concealment by insured or any 
one acting for him. 

(For other cases, see Insurance, Dec. § 562.) 

4. TERMINATION. 


__ Insurer after making disability payments for nine years could terminate its 
liability to insured for such payments under life policy only as authorized thereby. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

1. The purpose of furnishing proof of loss under a policy of insurance is to 
provide insurer with information from which it may determine its liability. 

2. The general rule is that there may be an express or an implied waiver of 
proofs of loss and that a waiver may be inferred from any words or conduct of 
the insurer’s authorized officers or agents evincing an intention on the part of 
the insurer not to insist on compliance with the requirements of the policy in respect 
to proofs of loss and calculated to lead the insured to believe that they will not 
be insisted on. 

3. Under policy provision stated in opinion, plaintiff was only required, as 
condition precedent to his right of recovery, to furnish due proof that he had 
become totally and permanently disabled subsequent to date of policy. He having 
furnished such proof, which was duly received by and acted upon by defendant 
and was recognized by it as efficient and sufficient over a period of nine years, 
during all of which time it made the stipulated payments, defendant may not now 
put in issue the validity or sufficiency of such proofs; there being no claim of 
error, omission, fraud, or concealment by plaintiff or any one else acting for him. 

4. Defendant’s liability under policy disability provision here involved can be 
terminated only as authorized thereby. i ; 

5. Court rightly held that defendant’s answer presented no fact issue. 

Appeal from District Court, Hennepin County; Frank E. Reed, Judge. 

Action by Oscar Bernard Wold against the State Mutual Life Assurance 
Company of Worcester, Massachusetts. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Oscar G. Haugland, of Minneapolis, for respondent. 

Tutrus J. Ouson, Justice. ; 

Plaintiff's motion for judgment on the pleadings was granted; defendant's 
motion for a new trial was denied, and it appeals. 

The following facts are concededly established : 


On September 20, 1921, defendant, in consideration of $45.06 and a like sum 
to be paid annually thereafter, issued and delivered to plaintiff its policy of insur- 
ance upon his life in the amount of $2,000 payable at his death. The policy also 
contained the following provision: 

“Total and Permanent Disability Benefit Provision. 
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“If the insured hereunder, after the payment of one full year’s premium on 
this policy, and while no premium hereunder is in default, shall furnish due proof 
that * * * because of accident or disease he has become wholly, continuously and 
permanently unable to pursue any gainful occupation and presumably for life will 
be unable to perform any work, mental or manual, or engage in any business for 
compensation or profit, and that such disability, or the cause thereof, was sustained 
or contracted after the date hereof, the Company will * * * waive the payment 
of all premiums becoming due under this policy after the expiration of the then 
current policy year, and pay the insured one percent of the face amount of this 
policy * * * and a like amount each month thereafter during the continuance of 
said total disability of the insured prior to the maturity of this policy. 

“The first of said payments shall be made six months after the receipt of such 
proof of said disability, and then only if it shall appear that the insured is still 
totally, permanently and incurably disabled as defined above. During said period 
of six months, any medical examiner, or other accredited representative of the 
Company, shall be permitted to examine the person of the insured in respect of 
the alleged disability, at such time and in such manner as the Company may desire. 

“By the acceptance of this contract the insured agrees that, after the said 
payments become payable as above described, any medical examiner appointed by 
the Company shall be allowed from time to time to satisfy himself of the continu- 
ance of such disability by the examination of the person of the insured, and if it 
is established that the insured has recovered so as to be able to again engage in 
some gainful occupation, or has so engaged, or if the insured refuses to permit 
such examination by a medical examiner, no further premiums will be waived, and 
no further payments under this provision will be made by the Company. 

“The disability payments made and the premiums waived under this provision 
will not reduce the amount payable under this policy at maturity, either as an 
endowment or as a death claim, or affect the distribution of surplus as provided 
in this policy. The values provided under ‘Non-Forfeiture Provisions’ shall continue 
with the same force and effect as if the premiums hereunder were duly paid.” 

And the further provision: “This policy shall be incontestable after one year 
from the date of its issue except for nonpayment of premiums.” 

Shortly prior to April 30, 1925, plaintiff, then having reached the age of 31 
years and having paid four full annual premiums, there being no default whatever, 
furnished to defendant proof that he had become wholly, continuously, and per- 
manently unable to pursue any occupation because he had become afflicted with 
tuberculosis; that by reason of such affliction, presumably for life, he would be 
unable to perform any work, mental or manual, or engage in any business for 
compensation or profit; “and that such disability or the cause thereof was sus- 
tained or contracted after said September 20, 1921.” 

Ever since April 30, 1925, and until and including March 30, 1934, defendant 
duly paid to plaintiff $20 per month in accordance with the quoted language of 
the permanent disability provision. On April 14, 1934, defendant informed plaintiff 
that it would no longer pay this or any other sum per month. Since the last- 
mentioned payment defendant has refused to pay the monthly installment. Plain- 
tiff sought recovery for such installments as had matured as and when the case was 
to be heard. 

The onlv issue of fact, if such there be, arises by virtue of the following 
allegations of defendant’s amended answer: 

“II. Admits the allegations contained in paragraph V of said complaint, except- 
ing that defendant exvressly denies that plaintiff has at anv time furnished to 
defendant proof that the cause of his disability was sustained or contracted >fter 
September 20, 1921: that copies of the proofs furnished defendant by plaintiff 
in support of plaintiff’s claim for disabilitv benefits wnder said policv are here- 
unto attached and identified as Exhibits A, B and C. -nd hereby made part of 
this amended answer. * * * 

“IV. Admits that for the period commencing April 30, 1925, and ending April 
30, 1934, defendant has paid plaintiff the sum of twenty dollars ($20.00) on the 
3th day of each month as and for total and permanent disability benefits under 
its policy described in said complaint. 

“V. Admits that on April 14, 1934, defendant notified plaintiff that it had 
terminated plaintiff’s claim for disability benefits under said policy, and that it 
then had in its possession evidence that the cause of plaintiff’s disability was 
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sustained or contracted prior to September 20, 1921, and that such being the case 
no further disability benefits on account of said disability were payable to plain- 
si wet in fact no further disability benefits have been paid plaintiff since April 

“VI. Alleges that the cause of said disability was sustained or contracted by 
plaintiff before September 20, 1921, which is the date of said policy; that defendant 
had no knowledge or notice of such last mentioned fact until on or about April 
14, 1934; that defendant in making disability payments to plaintiff as hereinbefore 
admitted, believed that the cause of said disability was first sustained and con- 
tracted by plaintiff after said date of said policy.” 


The exhibits to which defendant refers in the first quoted paragraphs of its 


answer are these: Exhibit A is the claimant’s statement, duly verified, showing 
his name, date of birth, and residence; that his illness began the first part of 
October, 1924; that his application for disability benefits was based upon pul- 
monary tuberculosis and tuberculosis laryngitis; that his disability became total 
December 22, 1924; and that he has been so disabled continuously since that time, 
His incapacity is presumably permanent. His previous occupation over a period 
of twelve years was clerical, and his employer Pillsbury Flour Mills Company 
of Minneapolis. He gave the name of his physician, Dr. Robert Williams, Medical 
Corps at Veterans’ Bureau, Minneapolis. Permission was given to the company 
to communicate with any or all of the physicians mentioned by the insured. He 


also stated that his only other insurance policy was one issued by the United 
States Government. 


Exhibit B is the statement of Dr. P. M. Hall, an active practitioner since 1882, 
He states that he has known claimant only since February 3, 1925, and only as a 
patient. He first examined claimant February 4, 1925, at the Minnesota State 
Sanatorium. His diagnosis was: “Pulmonary tuberculosis and tuberculosis laryn- 


tis—State IIIB. Symptoms: Irritation of throat, cough, expectoration, early 
Tolieae and positive sputum.” As a result of his examination and _ investigation, 
he concluded that the insured was totally disabled and incapacitated from engaging 
in any gainful occupation and that such disability and incapacity presumably will 
be permanent. The bases for his findings are stated to be “the extent of the 
involvement and he is confined to bed all the time.” 

Exhibit C is the statement of Dr. E. G. Ahrens, an active practitioner since 
1912. In substance and effect Dr. Ahrens’ statement substantiates Dr. Hall’s. All 
exhibits were duly verified. 

Plaintiff’s right of recovery is based upon the policy provision that “if the 
insured * * * shall furnish due proof that * * * because of accident or disease 

” * : . “ ° eee 
he has become” totally and permanently disabled “and that such disability, or the 


cause thereof, was sustained or contracted after the date” of the policy, the 
company will waive future premium payments and make the monthly liability 
benefit payments hereinbefore mentioned. Obviously, then, the exact terms of the 
policy provide, as a condition precedent before recovery may be had, that the 
insured “shall furnish due proof” of his disability. Later, in the same policy, is the 
provision that “if it is established that the insured has recovered so as to be able 


to again engage in some guinful occupation, or has so engaged, or if the insured 


refuses to permit such examination by a medical examiner, no further premiums 
will be waived and no further payments under this provision will be made by the 
company.” 


Here it conclusively appears that “due proof” satisfactory to the insurer was 
submitted and payments made thereunder over a period of nine years. Defendant, 
to escape liability thereafter, was by its own policy provisions limited to any or 
all of three conditions mentioned, i. ¢., that the insured had recovered; had engaged 
in some gainful occupation; or had refused to permit an examination of his person 
by defendant’s medical examiner. That none of these conditions exists or has 
ever existed is not questioned. The pleadings do not raise any issue on this 
point. Defendant by its own answer shows what proofs were furnished. Its denial 
now that plaintiff became afflicted with tuberculosis after the policy was _ issued 
carries with it the admission that proofs were actually furnished by plaintiff and 


were accepted and favorably acted upon by defendant. The policy is defendant's 
own handiwork. It therein said the first payment under this provision was to be 


made six months after receipt of proof of disability, and that, “During said period 
of six months, any medical examiner, or other accredited representative of the 
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company, shall be permitted to examine the person of the insured in respect of the 
alleged disability, at such time and in such manner as the Company may desire.” 
Whether it availed itself of this provision the pleadings do not disclose, but 
certainly the right and opportunity to do so were open to it. Without question 
plaintiff's proofs were accepted and the stipulated monthly payments made. It is 
now too late to “complain of their insufficiency.” Jorstad v. Benefit Ass’n of 
Ry. Employees, 196 Minn. 568, 571, 265 N. W. 814, 815. 

[1] Defendant urges that there can be no estoppel or waiver urged against it. 
Its claim in that regard is that in order that there be waiver there must be relin- 
quishment of a known right; that in the instant case it did not learn of plaintiff's 
condition respecting the origin of his tuberculosis ailment until April 14, 1934; 
hence that there can be neither estoppel nor waiver. If its position be accepted at 
full face value, it necessarily follows that in event plaintiff had died after the date 
of the last monthly payment made by defendant his beneficiary would have been 
subjected to the same difficulty in establishing defendant’s liability as is plaintiff. 


Is it possible that such situation may,come about under the facts and circumstances 


here appearing? We think not. The very purpose of furnishing proof of loss in 
any insurance case is to provide defendant with information from which it may 
determine its liability. Short v. Great Northern Life Ins. Co., 179 Minn. 19, 23, 
228 N. W. 440; 33 C. J. 17, § 665. As has been said, proof was duly furnished; 
defendant by its long-continued conduct determined that liability on its part 
existed. It cannot at this late date, more than fifteen years after issuing its policy 
and, more than ten years after receipt of what it concluded to be adequate proofs 
of loss, deny liability, 


[2] This court in Reliance Motor Co. v. St. Paul F. & M. Ins. Co., 165 Minn. 
442 444, 206 N. W. 655, 656, said: “The general rule is that there may be an express 
or an implied waiver of proofs of loss, and that a waiver may be inferred from 
any words or conduct of the insurer’s authorized officers or agents, evincing an 
intention on the part of the insurer not to insist on compliance with the require- 
ments of the policy in respect to proofs of loss, and calculated to lead the insured 
to believe that they will not be insisted on.” 


See, also, Black vy. Central Business Men’s Association, 162 Minn. 265, at 
p. 268, 202 N. W. 823, 825, and cases cited; 3 Dunnell, Minn. Dig. (2d Ed. & Supp. 
1932) § 4789, and cases cited under notes. 

[3] We think, too, that the only condition precedent to compel payments on 
the part of defendant is the policy provision of furnishing due proof. The existence 
of disability is not the basis for attaching liability upon defendant. It is the furnish- 


ing of due proof of such disability. Here, as in Bergholm v, Peoria Life Ins, Co., 


284 U. S. 489, 491, 52 S. Ct. 230, 231, 76 L. Ed. 416, “the obligation of the company 


does not rest upon the existence of the disability; but it is the receipt by :the 
company of proof of the disability which is definitely made a condition precedent 


***” That case was cited with approval by this court in Floyd M. Andrews 
v. Etna Life Ins. Co. (Minn.) 268 N. W. 415. In Kassmir v. Prudential Ins. 


Co., 191 Minn. 340, 346, 254 N. W. 446, 449, we said, speaking of furnishing proof 
of disability: “Such notice of proof is not a condition precedent to liability. It is 


rather and only prerequisite to the right to sue.” That was true under the language 


ot that particular policy because there the policy provision was that “if the insured 
shall become totally and permanently disabled * * * upon receipt of due proof of 
such disability” liability would attach. 

It is of course true that there may be conditions in a policy requiring a holding 
that the furnishing of proof of disability is only one of the conditions precedent 
to establishment of liability. In Floyd M. Andrews v. Aitna Life Ins. Co., supra, 
that was only one of the requirements, The policy there provided: “If the insured 
becomes totally and permanently disabled * * * and satisfactory evidence of such 
disability is received,” then liability was to follow. That, however, is not the 
requirement here. To repeat, the only requirement precedent is, “If the insured 


hereunder * * * shall furnish due proof that * * * he has become” disabled, then 
liability is imposed. 


[4] The defendant may, of course, terminate its liability in any of the three 


Ways provided in its contract. It has made its own requirements before plaintiff 


may recover. Plaintiff did so comply. Defendant conceded such compliance and 
made the payments heretofore mentioned. Having provided the conditions under 
and by virtue of which future payments may be terminated, the burden is upon 
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it to show a right so to do. We think Berset v. New York Life Ins. Co, 175 
Minn. 210, 220 N. W. 561, furnishes the guide. 

[5] Nowhere in these pleadings is there any allegation of fraud, error, omis- 
sion, or concealment on the part of plaintiff or by any one else acting for him. 
Nor is there any suggestion made that defendant has exercised any diligence either 
within the six-month period provided for before commencing payments, or that it 
has at any time since these proofs were received made any genuine effort to ascer- 
tain the truth, 

Upon this record, we find no difficulty in sustaining the views of the trial 
court, and the order here for review is therefore affirmed. 

STATE ex rel. MUTUAL LIFE INS. CO. OF BALTIMORE v. 
SHAIN et al., Judges. No. 34797. 
Supreme Court of Missouri, Division No. 1. Nov. 12, 1936. 
98 Southwestern Reporter (2d) 690. 
6. NOTICE OF CLAIM. 

Letter of beneficiary’s attorneys, notifying insurer of claim for amount due 
his client under insurance contract, made by insured’s agent, because of insured’s 
death, held not to warrant jury’s finding that insurer ratified agent’s unauthorized 
oral contract to put insurance in force immediately on payment of premium by 
failing to tender back premium before trial of action on policy; such letter stating 
no claim or facts informing insurer of basis for claim of such oral contract. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Certiorari proceeding by the State, on the relation of the Mutual Life Insur- 
ance Company of Baltimore, against Hopkins B. Shain and others, Judges of the 
Kansas City Court of Appeals, to quash an opinion of that court (King v. Mutual 
Life Insurance Company of Baltimore, 89 S.W.(2d) 145), as in conflict with prior 
decisions of the Supreme Court. 

Record and opinion of Court of Appeals quashed. 

C. F. Douglass and McAllister, Humphrey, Pew & Broaddus, all of Kansas 
City, for relator. 


Edwards, Thomsen & Johnson, of Kansas City, for respondents. 

Hype, Commissioner. 

This is a certiorari proceeding to quash the opinion of the Kansas City Court 
of Appeals in the case of Raymond W. King et al. v. Mutual Life Insurance 
Company of Baltimore, 89 S.W.(2d) 145, 146, because it conflicts with prior con- 
trolling decisions of this court. The facts are stated in the opinion of the Kansas 
City Court of Appeals, as follows: 

“The evidence tends to show that plaintiffs, husband and wife, at a time not 
disclosed, obtained from the defendant a policy upon the life of their infant 
daughter, Helen, in the amount of $220; that later, on April 20, 1933, the defendant’s 
agent, Sedoris, and another agent of defendant whose name the plaintiffs did not 
know, called on plaintiffs at their home and solicited plaintiffs to take another policy 
upon the life of their said daughter; an application for such other policy was 
written and signed by plaintiff Raymond W. King, which, in addition to the usual 
questions and answers, contained the following: ‘ * * * that no contract for insur- 
ance is created by reason of this application, until date of actual delivery of the 
policy to the insured in person, while in sound health. * * * ’ Concerning the taking 
of the application, Mr. King testified: 

“ ‘State what conversation you and Mrs. King had with these agents at the 
time? A. Well, we decided upon a four hundred dollar straight life policy to be 
paid weekly, ten cents a week, and they wrote this application and they said that 
in due time they would deliver a policy, so they asked me to pay the two weeks’ 
premium, I says, “Well, I don’t usually pay for anything until I get it.” They 
said, “Well, if you will pay that two weeks’ premium right now we will put this 
policy into effect tonight,” which I did.’ 

“Upon receiving the premium, the agent executed to Mr. King a receipt therefor 
as follows: 

“ ‘Received from Mr. King 20 cents, which is a payment on account of applica- 
tion this day made for insurance in the above named Company. No obligation 1s 
incurred by the said Company by reason of this payment, unless said application is 
accepted and a policy delivered to the insured in person, while in sound health. 
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when said payment will apply to the first premium due after said delivery of the 
policy. O. C. Sedoris, Agent.’ 

“Mr. King’s testimony concerning the receipt was as follows: 

“ ‘Now when they handed you that Plaintiffs’ Exhibit 1 (receipt) did you 
read it? A. Yes, sir. Q. Now state whether or not you said anything to them 
about it? A. I said that that receipt says it isn’t binding on the company until 
the policy is delivered. Q. All right, what did they say in return? A. They said 
they were not bound by that receipt, that if I would pay the twenty cents they 
would put the policy in force from that day.’ 

“Plaintiffs’ daughter, Helen, died May 1, 1933. In a few days thereafter the 
defendant, through its agent, paid to plaintiffs the $220 policy. At the time payment 
was made plaintiffs inquired of the agent who made the payment concerning the 
$400 policy. The agent stated that the company would do nothing about it, and 
advised plaintiffs ‘not to go to any expense trying to collect, it would be no use.’ 

“On May 22, 1933, the plaintiffs, through their attorneys, formally notified 
defendant’s home office of their claim concerning the insurance in the sum of 
$400 and demanded payment of that amount. The defendant in reply quoted the 
terms of the application and of the receipt, denied liability, except for the return 
of the premium, but did not offer to return the premium. 

“Both of the plaintiffs testified that the defendant had never at any time offered 
to return the premium which was paid April 20, 1933. 

“The evidence of defendant’s agent was to the effect that they did not make 
contract of insurance on April 20; that after the death of plaintiffs’ daughter, 
Helen, tender of the return of premium was made to both Mr. King and Mrs. King; 
and that the tenders were refused. 

“In the defendant’s answer, which was filed on the day of trial, November 
16, 1933, the defendant tendered into court the premium amounting to twenty cents. 
The record does not show that the amount of the tender was deposited with the 
clerk of the court.” 

The Court of Appeals, specifically held that “defendant’s agent Sedoris, did 
not have authority to make a contract of insurance.” Nevertheless the court ruled 
that plaintiffs could recover thereon, saying: “The facts favorable to plaintiffs 
show that in May the defendant knew that plaintiffs claimed its agent had made 
the alleged contract of insurance and that plaintiffs paid the premium which 
defendant’s agent demanded. The defendant did not offer to return the premium 
until November 16, the day of trial. These facts authorized the jury to find that 
the defendant ratified the unauthorized act of its agent and was bound thereby.” 

It is thus clear that the basis of this decision is that, although defendant’s 
agent had no authority to make the agreement about putting the insurance in force 
immediately, the company was bound by his unauthorized agreement to do so, 
because it thereafter ratified it. Does this conflict with the decisions of this court? 
This question must be decided upon consideration of what this court has held to 
be the essential elements of ratification. In Scrivner v. American Car & Foundry 
Co., 330 Mo. 408, 50 S.W.(2d) 1001, 1010, this court, citing many cases, stated 
elemental princinles of ratification, as follows: “Knowledge by the principal of 
the unauthorized act done or agreement made by the agent is essential to ratifica- 
tion of such act or agreement. * * * There can be no ratification by a principal 
of an unauthorized contract of an agent, unless the principal has knowledge of the 
terms and material facts of the contract. This is the settled law in Missouri and 
in all other jurisdictions.” 

[1-4] Acquiescence, by keeping the fruits of a transaction for an unreasonable 
length of time with such knowledge, might be an implied ratification, but certainly 
no contract can be ratified without knowledge of what it is. In insurance cases, 
the question of ratification presented is often whether an unauthorized waiver by 
its agent of certain conditions, which the company has required shall be fulfilled 
before a contract can be created, has been ratified by the company, so that a con- 
tract of insurance has become the valid and binding contract of the company with- 
out compliance with the conditions stipulated by it. This is usually referred to 
as waiver by the company, although it would be more properly called a ratifica- 
tion by the company of an unauthorized waiver by its agent. “Ratification” con- 
templates “the adoption of a previously formed contract,” so that, although 
unauthorized, it becomes valid. See 52 C. J. 1145, § 1. “While ‘ratification’ and 
‘waiver’ may be and are sometimes used interchangeably, nevertheless, strictly speak- 
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ing, ‘ratification’ is distinguished from ‘waiver,’ the latter being defined as the 
renunciation of some rule which invalidates the contract, but which, having been 
introduced for the benefit of the contracting party, may be dispensed with at his 
pleasure.” 52 C. J. 1146, § 3. Ejther “ratification” or “waiver” may be implied 
from other facts, but in any event knowledge of the facts is just as essential to 
“waiver” as it is to “ratification.” This court has held that a “waiver is an inten- 
tional relinquishment of a known right”; and that “even in insurance cases the inten- 
tion to waive must plainly appear, or else the acts or conduct relied upon as con- 
stituting waiver must involve some element of estoppel.” Schwab v. Brotherhood of 
American Yeomen, 305 Mo. 148, 264 S. W. 690, 692; see, also, State ex rel. Talbott 
v. Shain, 334 Mo. 617, 66 S.W.(2d) 826; Biggs v. Modern Woodmen, 336 Mo. 879, 
82 S.W.(2d) 898. Of course, there could not be an intention to either waive or to 
ratify without knowledge of what was to be waived or ratified. 

In this case, plaintiff’s claim was that defendant’s agent made a contract of 
insurance, immediately effective, because he orally agreed to waive and set aside 
the written provisions of the application and receipt stating that no contract of 
insurance was or would be created until the application was accepted and a policy 
delivered while the insured was in sound health. What was there to show either 
directly or by inference that the company knew that their agent had made such an 
oral agreement or waiver or that plaintiffs so claimed, Certainly to hold that the 
company, without this knowledge, waived these provisions, which the Court of 
Appeals held its agent was not authorized to waive, or that it ratified his unauthor- 
ized waiver, would conflict with all these decisions of this court defining the prin- 
ciples of “ratification” and “waiver.” If there is any difference, it should take a 
stronger showing of knowledge of the facts to establish an adoption and ratification 
of an agent’s complete and wholly unauthorized oral contract of insurance than it 
would to show a waiver of or the ratification of an agent’s oral waiver of the ful- 
fillment of only one condition which was required to make an otherwise agreed 
upon insurance contract go into effect; as for example where a policy has been 
issued but not delivered; or where a lapsed policy is reinstated. 

[5] It will be noted that the Court of Appeals did not find that the company was 
ever, prior to the trial, given any information or had any knowledge of the state- 
ments plaintiffs claimed that its agent Sedoris made to them. The Court of 
Appeals only found that the company had the knowledge, “of their claim concern- 
ing insurance in the sum of $400.00,” it obtained from the formal notification and 
demand made by plaintiffs’ attorneys on May 22, 1933. Therefore the ruling of 
the Court of Appeals that the jury was warranted in finding that the company 
ratified the unauthorized contract, which plaintiff’s testimony showed that its agent 
attempted to make, was founded solely upon the knowledge it obtained of plain- 
tiff’s claim, from the letter written by plaintiffs’ attorneys on May 22, 1933, and its 
failure in view of the knowledge it got from this letter to tender the premium 
collected by the agent prior to the day of the trial, November 16, 1933. Since the 
Court of Appeals thus made this letter the basis of its ruling, we may consider it, 
as a written document upon which the court’s ruling depends, as if fully set forth 
in the court’s opinion. State ex rel. Talbott v. Shain, 334 Mo. 617, 66 S.W.(2d) 
826, and cases of court in banc therein cited which have definitely determined what 
facts are to be considered on certiorari. The letter of plaintiffs’ attorneys reads 
as follows: ; 

“Our client, Raymond W. King, has turned over to us for collection claim 
against you which arose due to the death of his daughter, Helen G. King. On April 
20, 1933, an agent of your company made a contract of insurance with our client 
whereby your company insured the hfe of Helen G. King. who was a girl nine 
years old, in the sum of $400.00. On May 1, 1933, Helen G. King died of pneu- 
monia and your company was notified of the death but has as yet failed to pay to 
our client the $400.00 due by reason of said insurance contract. We herewith make 
formal demand of you to send us your check in payment of this loss and wish to 
notify you that in the event we do not receive payment, we shall immediately insti- 
tute litigation against you, in which we shall ask for attorneys’ fees, interest and 
vexatious delay damages.” 

[6] This letter clearly did not state any claim that there was an oral contract of 
insurance nor state any facts which could have informed the company that there 
was any basis for a claim of an oral contract. Moreover, when this letter was writ- 
ten, the loss sought to be insured against had already occurred. Helen King was 
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then dead, and this fact was known by the company because it had prior to that 
time paid the $220 policy on her life and had through its agent denied liability upon 
this transaction for $400 more insurance. Instead of sedlipien any contract there- 
for, it had already repudiated this transaction as a basis of liability. Up to May 
22, 1933, it is not claimed that the company had done anything that could have con- 
stituted a ratification of an oral contract of insurance. At no time thereafter prior 
to the trial was there any knowledge shown on the part of the company of the facts 
which it was claimed formed the basis for such an oral contract, and such knowl- 
edge would certainly be essential either to a waiver of its stated requirements for a 
policy or to a ratification of the agent’s oral agreement to create an insurance con- 
tract without compliance therewith. 

[7] Since it is apparent that the validity of this contract for life insurance 
depends solely upon proof of acts or omissions of the insurer, occurring after the 
death of the insured, and even then, without knowledge of all essential facts which 
constituted the agreement or waiver it was claimed to thereby ratify, and also 
after liability thereon had been denied, we think this decision clearly conflicts with 
this court’s decision in State ex rel. Metropolitan Life Ins. Co. v. Sham, 334 Mo. 
385, 66 S.W.(2d) 871, 874, and also in State ex rel. Kansas City Life Ins. Co. v. 
Allen, 337 Mo. 770, 85 S.W.(2d) 886, which further interprets it. Respondent’s 
brief says that this case is different from the Metropolitan Life Case because there 
the facts about the insured’s health were fraudulently concealed at the time the 
premium was paid. If knowledge of the facts is essential to a ratification, which 
would make this company liable to plaintiffs, what difference could it make whether 
the company was prevented from learning these facts by fraudulent concealment 
or by mere failure to inform it of them? See 14 R. C. L., 1194 § 371, cited by 
this court in that case. The basic holding of that case was that a plaintiff does not, 
by merely showing lack of tender, make a case proving a valid contract, either by 
ratification or waiver; but must further prove that there was acquiescence therein 
with knowledge of facts, necessary to be known to make such acquiescence a valid 
and binding ratification or waiver. 

In the State ex rel. Metropolitan Life Ins. Co. Case, it is pointed out that “this 
court has ruled that a reinstatement of a lapsed policy is in effect a new contract 
of insurance. Jenkins v. Covenant Mutual Life Insurance Co., 171 Mo. 375, 71 
S. W. 688; A&tna Life Insurance Co. v. Daniel, 328 Mo. 876, 42 S.W.(2d) 584.” 
Therefore the same rules are to be applied to this case in considering whether a 
contract of insurance was ever created as were discussed in that case in determining 
whether a lapsed policy was reinstated. In both cases the required premium was 
paid to the agent. In the Metropolitan Case this did not create a valid insurance 
contract without “the presentation of evidence satisfactory to the company of the 
sound health of the insured.” In this case what was required to create a valid 
insurance contract was an acceptance of the application and a delivery of the policy 
while the insured was in sound health. In the State ex rel. Kansas City Life Ins. 
Co. Case, a policy was issued before death and only delivery thereof to the insured 
while in sound health was required. In the Metropolitan Case, this court quashed 
the opinion of the Kansas City Court of Appeals [Rainey v. Metropolitan Life Ins. 
Co.. 58 S.W.(2d) 790, 793], which held that there was a jury case on the issue of 
reinstatement where the insured’s wife paid the premium only a few hours prior to 
his death, because this premium was not shown to have tendered back within a 
reasonable time thereafter. The court held that this opinion was in conflict with 
Schwab v. Brotherhood of American Yeomen, supra. 

The quashed opinion said: “If defendant kept these premiums for an unreason- 
able length of time, after having received them, or with the knowledge that their 
solicitor, Shnayerson, had received them, without repudiating the transaction by 
returning the money, then defendant ratified the act of Shnayerson in receiving the 
money for it, waived the provision of the policy providing for presentation of 
evidence satisfactory to the company of the sound health of insured and is estopped 
to claim that such evidence should have been furnished it.” 

This court said that, because there was no knowledge of the insured’s condition 
at the time the premium was accepted and “no act or nonact of the insurer to impute 
to it a waiver of the second condition for the revival of the policy” before his death, 

it should follow that waiver of a condition of reinstatement cannot be proved 
solely by acts of the insurer done after the death.” This court further said: “The 
intention of the insurer to waive the second condition to revival of the policy does 
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not plainly appear, nor do the acts or conduct of the insurer relied upon to con- 
stitute waiver involve any element of estoppel. * * * If the insured were alive when 
the fact of payment of the delinquent premiums came to the knowledge of an agent 
within the scope of whose agency it was to require evidence of good health or to 
waive such evidence, and if the insured lived sufficiently long after that knowledge 
came to such an agent to afford the insurer a reasonable time in which either to 
demand the evidence or to waive it, there would be presented a state of facts which 
is not in this case. * * * But * * * the insured was dead when this knowledge 
reached the manager of relator’s Terrace Park district.” 

In the State ex rel. Kansas City Life Ins. Co. Case, no policy was delivered to 
the insured before his death, but there “his application was accepted by the company 
and the policy issued and sent to the agent for delivery more than two weeks prior 
to the time appellant became ill. The nondelivery of the policy was not the fault 
of the insured. The company did not cancel the policy when it earned of the appli- 
cant’s illness.” Nevertheless, this court said, “if there was no contract of insur- 
ance at the death of Wood, none could have been brought into existence by the 
acts of the company as proven in this case. The opinion in the Shain Case so holds. 
[State ex rel. Metropolitan Life Ins. Co. v. Shain, supra.] If, on the other hand, the 
company had waived the provisions of the policy quoted, prior to the death of 
Wood, and the policy was in force, then it was immaterial that the policy was not 
delivered prior to the death of Wood, nor was the failure to return the money to 
plaintiff material.” This court did not quash the opinion of the Springfield Court 
of Appeals [Wood vy. Kansas City Life Ins. Co., 228 Mo. App. 979, 75 S.W.(2d) 
412], holding that this was a jury case “on the theory that the defendant considered 
the policy in force and effect and that it considered the contract as completed,” 
because, as it said: “We find that the opinion of the Court of Appeals, holding 
there were sufficient facts in evidence to authorize a jury in finding there had been 
a waiver, was not based on acts done by the company after the death of Wood,” 
and “we interpret the opinion of the Court of Appeals to hold that the acts and 
conduct of relator, after the death of Wood, tended to show that the company con- 
sidered the policy in force prior to the death of Wood. * * * The judgment was 
not affirmed on the basis of what was done after the death of Wood. This is 
where the case differs from the case of State ex rel. v. Shain, supra. * * * The 
conduct of the company certainly was sufficient to submit the question of waiver 
of delivery to the jury.” 

In that case, not only did the company fail to cancel the policy when it learned 
of the insured’s illness, but, after knowing of such illness, sought to collect notes 
given for premiums. Collection of premium notes even after the death of the 
insured might properly be considered evidence of a recognition of the existence 
of a valid insurance contract prior to his death; especially when the proceeds are 
retained and not tendered back at all, as seems to have been the case in Rhodus v. 
Kansas City Life Ins. Co., 156 Mo. App. App. 281, 137 S. W. 907, cited by respond- 
ents. Of course, a company could not refuse to give back the premium at all and 
then escape liability, because no one will be allowed to repudiate a contract, if he 
insists on keeping the benefits he received under it, but that was not the situation 
here. The company, in its first letter, admitted its liability for return of the 
premium, and was therefore willing to return it if plaintiffs would accept it. Tender 
was made when the company was required to answer. Certainly no intention to 
ratify appears from these facts. 


What was there to show that the company recognized an insurance contract of 
any kind as being in force, in this case, before the death of Helen King? It was 
not in force when she died because the agent had no authority to put it in force 
(as the Court of Appeals recognized) and the company had not (as it also recog- 
nized), up to May 22, 1933, done anything to ratify it or recognize it. Plaintiffs had 
been informed that there was no such contract in force prior to the time the letter 
of May 22, 1933, was written. The company’s reply to that letter did not recog- 
nize a contract, but, on the contrary, denied liability for any insurance. There 1s 
nothing in the opinion to show how soon after May 22, 1933, suit was filed, but it 
was tried at the September, 1933, term of the Jackson county circuit court. As 
said in the Schwab Case (305 Mo. 148, 264 S. W. 690, loc. cit. 692), certainly plain- 
tiff “was not misled with respect to bringing the suit,” and “was not misled with 
regard to the prosecution of the suit after it was begun,” because it was filed for and 
tried in the next term of court convened after the letter of May 22, 1933, was writ- 
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ten. See section 2019, R. S. 1929 (Mo. St. Ann. § 2019, p. 2628). Our conclusion 
is that the opinion herein is in conflict with the cases above discussed, because 
ratification in this case is based solely upon mere failure to act after the death of 
the person to be insured and therefore after the loss sought to be insured had 
occurred; and also because it was not even shown that, prior to the tender it did 
make, the company had full knowledge of the facts, which it was claimed created 
the invalid contract (or of the agent’s unauthorized waiver of requirements essen- 
tial to a valid contract) alleged to have been ratified. Because of the view we 
take, it is unnecessary to discuss the question of the liability of the company for 
penalties for vexatious delay. 

It is ordered that the record and opinion of the Kansas City Court of Appeals, 
in the case of Raymond W. King and Helen R. King v. Mutual Life Insurance 
Company of Baltimore, be quashed. 

Ferguson and Bradley, CC., concur. 

Per Curiam. 

The foregoing opinion by Hyde C., is adopted as the opinion of the court. 

All of the Judges concur. 


RODERICK v. METROPOLITAN LIFE INS. CO. No. 23961. 
St. Louis Court of Appeals. Missouri. Dec. 8, 1936. 
98 Southwestern Reporter (2d) 983. 
1. EVIDENCE. 

In action for total and permanent disability benefits under group policy, fact 
that testimony of insured’s physician was mostly from memory or recollection rather 
than from records, and that physician admitted on cross-examination that his 
diagnosis might have been mistaken, did not destroy probative force of physician’s 
testimony. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. OPERATION. 

In action for total and permanent disability benefits under group policy, insurer 
held not entitled to set up as defense that disability could have been removed by 
operation, where there was no showing that any physician had advised insured to 
have such operation, or that insured had refused. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4, INSURANCE. 

In action for total and permanent disability benefits under group policy, insured 
was under no duty to undergo major operation to remove disability where there was 
substantial element of risk and danger. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. OPERATION. 

In action for total and permanent disability benefits under group policy, fact 
that disability was removable by operation did not preclude insured from recovery 
where policy insured total and permanent, and not merely incurable, disability, since 
insurer’s liability must not only be determined solely from language of policy, but 
with language liberally construed in favor of insured, if susceptible of more than 
one interpretation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. OPERATION. 

Where employee is insured for disability, he need not submit to operation ‘to 
relieve disability, since he is under no contractual obligation to submit and thereby 
incur expense and risk life so that insurer might be relieved of liability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. OPERATION. 

In action for total and permanent disability benefits under group policy, insured’ s 
instruction held not erroneous for omitting provision for verdict for insurer in event 
jury found that illness of insured was curable by operation and that insured took 
no steps to effect cure, where insured was under no duty to submit to operation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Washington County; E. M. Dearing, Judge. 
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Action by Wilford Roderick against the Metropolitan Life Insurance Company, 
From a judgment in favor of the plaintiff, the defendant appeals. i 

Affirmed. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams and R. E. 
LaDriere, all of St. Louis, for appellant. 

Samuel Richeson, of Potosi, for respondent. 

BENNICK, Commissioner. 

This is an action by plaintiff, Wilford Roderick, to recover from defendant, 
Metropolitan Life Insurance Company, certain total and permanent disability benefits 
alleged to be due him under a policy of group insurance issued by defendant to the 
St. Joseph Lead Company for the benefit and protection of the latter’s employees, 
of whom plaintiff was one until the time of the termination of his employment on 
December 23, 1930. 

The disability clause of the policy provided that upon receipt at its home office 
in New York City of due pronf that any employee, while insured under the policy, 
and prior to his sixtieth birthday, had become totally and permanently disabled as 
the result of bodily injury or disease so as to be prevented thereby from engaging in 
any occupation and performing any work for compensation or profit, the company 
would waive the payment of further premiums as to such employee, and six 
months after receipt of such proof, and in lieu of the payment of insurance at his 
death, would commence to pay monthly installments of benefits computed as to 
number and amount upon the basis of the amount of insurance in force on the life 
of the employee, such payments to continue within the limits of the coverage of 
the policy for so long as the employee’s total and permanent disability should itself 
continue. 

* Plaintiff was concededly insured under the policy in the sum of $3,500, at which 
figure, in the event he sustained a case of total and permanent disability within the 
coverage of the policy, he was entitled to receive a maximum of eighty-eight 
monthly installments of benefits of $44.66 each. 

In his petition plaintiff counted upon the fact that at and prior to the date of 
termination of his employment by the lead company he had become totally and per- 
manently disabled within the meaning and coverage of the policy so as to be entitled 
to receive the monthly benefits provided for therein. 

The answer was a general denial, coupled with a specific denial that plaintiff 
was totally and permanently disabled within the purview of the policy; that the 
policy was in force and effect on the date of the accrual of plaintiff’s disability; and 
that plaintiff had submitted due proof of disability as was required of him under 
the provisions of the policy. 


Following a trial to a jury, a final judgment was entered in favor of plaintiff, 
and against defendant, in the sum of $580.58, the aggregate of thirteen installments 
of benefits. Defendant’s appeal to this court has followed in the usual course. _ 

The chief insistence on defendant’s part is that the court erred in refusing its 
requested instruction in the nature of a demurrer to all the evidence. Its point 
is that the evidence adduced at the trial did not serve to show total and permanent 
disability as plaintiff claimed, but that even though a contrary view should be taken 
of the evidence, plaintiff was nevertheless barred from a recovery because of the 
fact that ‘he had not resorted to a surgical operation in order to relieve or minimize 
his disability. ; 

[1, 2] That plaintiff’s evidence made out a case of total and permanent dis- 
ability within the meaning of the policy is not to be seriously questioned if we dis- 
regard for the moment the idea that his disability, which was otherwise shown to 
exist, might perhaps have been removed or lessened by a surgical operation. Dr. J. 
P. Yeargain who was plaintiff's attending physician, testified that plaintiff was suffer- 
ing from a gall gladder condition which not only rendered him unable to perform 
manual labor, but which would in fact be aggravated if he should attempt to per- 
form manual labor. By way of questioning the substantial effect of plaintiff's 
evidence, defendant endeavors to make something of the fact that Dr. Yeargain 
testified not so much from records as from his memory or personal recollection 
of the case, and in the course of his cross-examination admitted the possibility of 
mistake in his diagnosis. It is enough merely to point out that while the matters 
thus suggested by defendant might undoubtedly have been taken into account by 
the jury in determining the weight to be accorded the doctor’s testimony, they 
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obviously did not serve to destroy its probative force and value, and for our pur- 
poses on appeal, having been believed by the jury, it is to be taken as having estab- 
lished the truth of the facts to which the doctor testified. 

So the question before us actually resolves itself into one of whether, conced- 
ing that plaintiff was shown to be totally and permanently disabled within the mean- 
ing of the policy unless he underwent an operation to relieve himself of the con- 
dition which had brought about his disability, he was nevertheless to be precluded 
from a recovery in this action because he had not submitted to such an operation. 

The basis for defendant’s present insistence is to be found in Dr. Yeargain’s 
testimony to the effect that “plaintiff will probably get worse unless there is some- 
thing done to prevent it by way of surgical interference in the form of an operation, 
which is a major operation, but the danger is not so great”; that “his condition 
would be aggravated unless he was operated on, and that an operation might cure 
him”; and that “if it was a successful operation he would be able to return to work.” 

[3] Regardless of the testimony of the doctor with respect to the possibility of 
a cure through a surgical operation, we think that defendant now finds itself in 
no very good position to urge that plaintiff should be barred from a recovery because 
he had not had such an operation as the doctor had in mind. We say this for the 
reason that in the small number of reported cases wherein claimants for disability 
benefits have been denied recovery because of the fact that they had not submitted 
themselves to operations in order to minimize their disability, the denial of recovery 
has usually been put upon the ground of estoppel, that is, that they were estopped 
to claim benefits for a disability which they might have cured and removed 
if they had been willing to comply with the course of treatment prescribed for 
them by their physicians. In this case, however, there was no showing that Dr. 
Yeargain or any other physician had ever suggested to plaintiff that he should have 
an operation for his gall bladder trouble, and so there was no proof of a refusal on 
his part, and consequently no basis for defendant’s present claim of estoppel or its 
legal equivalent. In fact, defendant set up no such defense in its answer, and such 
testimony as came into the case respecting the possibility of relief through an 
operation was brought out only incidentally as bearing upon the question of whether 
work would aggravate plaintiff's condition as it then stood. 

[4] But aside from the fact that defendant raised no issue below regarding 
any duty on plaintiff’s part to have attempted to relieve his disability by a sur- 
gical operation before seeking to recover the benefits provided by the policy, we 
think the situation is actually one where there was no such duty incumbent upon 
him, at least in a case such as this, where the operation would unquestionably have 
been one of major proportions and attended with a substantial element of risk and 
danger. ‘ 

[5] To get at the true legal situation, we must constantly have full regard for 
the fact that this action is not one in tort for damages, but instead is on a contract 
which contains certain specific terms and provisions embracing what was in the con- 
templation of the parties at the time the contract was entered into. In other 
words, an insurance policy is nothing but a contract which definitely fixes the 
insurer’s liability and the insured’s right to recover thereon. It must follow, there- 
fore that in a case such as this, the insurer’s liability for and the insured’s right to 
disability benefits, must not only be determined solely from the language of the 
policy itself, but with that language liberally construed in favor of the insured, if it 
is perchance ambiguous and susceptible of more than one interpretation. Moss v. 
Metropolitan Life Insurance Co. (Mo. App.) 84 S.W.(2d) 395; Rickey v. New 
York Life Insurance Co., 229 Mo. App. 1226, 71 S.W.(2d) 88. 


_ Now it is not contended that the policy in suit expressly provides that one who 
claims disability benefits thereunder must first submit himself to a surgical operation 
in order to relieve or minimize his disability, but defendant rather suggests that as 
a tundamental principle of right and justice such a claimant should be compelled, 
as a condition precedent to his right to recovery, to show that he had done every- 
thing which a reasonably prudent man would have done under the same or similar 
circumstances towards curing his ailment. 

_The obvious answer to this is that the policy does not purport to insure merely 
against incurable disability, but against total and permanent disability, whether 
curable or incurable, for so long as the disability continues within the limit fixed 
by the policy. Had defendant at the time of the issuance of its policy desired to 
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limit its liability to incurable disability only, it would have had the right to have 
done so; but it did not do so, and we can only conclude therefore that the duty to 
submit to an operation was not within the contemplation of the parties when the 
contract was entered into. 

[6] It may in all probability have been taken for granted by the parties that any 
person insured under the policy would, from motives of self-protection and self. 
preservation, obtain whatever medical or surgical treatment his particular case 
might reasonably require and his purse permit, but this matter was left open in the 
contract. It was a matter which the employees of the lead company were left to 
determine for themselves, and if, through apprehension, financial embarrassment, or 
for any other cause, an employee sustaining a disability otherwise compensable 
under the policy should determine not to submit himself to an operation in order to 
relieve against the disability, his refusal could avail defendant nothing, since he is 
under no contractual obligation to so submit and thereby incur expense and risk his 
life so that defendant might be relieved of its liability to him under its policy. Vol- 
unteer State Life Insurance Co. v. Weaver, 232 Ala. 224, 167 So. 268; Maresh v. 
Peoria Life Insurance Co., 133 Kan. 191, 299 P. 934; Jefferson Standard Life Insur- 
ance Co. v. Hurt, 254 Ky. 603, 72 S.W.(2d) 20; A&tna Life Insurance Co. v. Wells, 
254 Ky. 650, 72 S.W.(2d) 33; Prudential Insurance Co. of America v. Brasier, 
2600 Ky. 240, 84 S.W.(2d) 43; Ford v. New York Life Insurance Co., 176 S. C. 
186, 180 S. E. 37; Tittsworth v. Ohio National Life Insurance Co., 6 Tenn. App. 
206; Temples v. Prudential Insurance Company of America, 18 Tenn. App. 506, 
79 S.W.(2d) 608 

As a corollary to its contention on demurrer to the evidence, defendant makes 
the further point that plaintiff’s principal instruction No. 1 was erroneous for hav- 
ing omitted any provision for a verdict for defendant in the event the jury found 
that the illness of plaintiff was curable by an operation and that plaintiff had taken 
no such step to effect a cure, 

[7] With no such duty reposing upon plaintiff under the policy, to say nothing 
of the fact that no such issue had been raised by defendant in its answer, it is at 
once apparent that the instruction could not be held erroneous on account of the 
omission of any reference therein to the question of whether plaintiff's disability 
could have been relieved or minimized by an operation. 

In urging the error in the instruction, defendant has relied chiefly upon the case 
of Perkins v. Equitable Life Assurance Society (Mo. App.) 73 S.W.(2d) 415, 
which was likewise an action for disability benefits under an insurance contract, and 
in which the trial court was convicted of error for having given no instruction 
which contained a mention of the question of estoppel growing out of the plaintiffs 
failure to have submitted himself to an operation for the purpose of relieving his 
disability. 

As we read it, however, the Perkins Case is no authority for defendant's pres- 
ent insistence. There but a slight operation was involved; here a major operation 
would have been required. There the plaintiff's physician had advised the opera- 
tion; here there was no evidence of any such recommendation. There the issue of 
estoppel had been set up in the defendant’s answer, and both sides had treated the 
question as in the case throughout; here no such issue was raised in the answer, 
and the case was not tried upon any such theory. There the defendant, when it 
observed that the plaintiff’s instruction had made no mention of estoppel, sought, but 
was refused, an instruction of its own conforming to the evidence in the case and 
covering the question of estoppel as pleaded; here defendant sought no such instruc- 
tion of its own, but rather had the jury merely charged that by total and per- 
manent disability was meant such disability as did then and would ever prevent 
plaintiff from performing any work or engaging in any occupation for compensation 
or profit. 

With these striking points of dissimilarity noted between the pleadings and evi- 
dence in the two cases, the Perkins Case can obviously furnish no comfort to 
defendant in urging the error claimed to have been present in plaintiff’s instruction; 
nor, for that matter, though it did treat the defense of estoppel as applicable to the 
particular facts of that case, does it even constitute authority for saying that such a 
defense would lie in a case such as the one at bar, wherein to have relieved or mini- 
mized the disability from which plaintiff was suffering would have required a major 
operation attended with a substantial element of risk and danger. 
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Finally defendant assigns error to the giving of plaintiff’s instructions Nos. 3 
to 7, inclusive. 

By instructions Nos. 3 to 6, the court simply defined the meaning of the terms 
“total disability,” “engaging in any occupation,” “performing any work,” and “for 
compensation or profit,” as the same were used in the disability clause of the policy. 
The definitions so given were correct under the decisions which have been hereto- 
fore rendered construing the very disability clause in question, nor does defendant 
make any point to the contrary. 

[8] By instruction No. 7, the attention of the jury was directed to the specific 
cases before them, the purpose of the instruction being to tell the jury that in 
determining the question of whether plaintiff was totally and permanently disabled 
so as to be entitled to recover the benefits provided by the policy, they were to 
understand that the character of disability they were required to find was only such 
as was within the purview of the definitions contained in the preceding instructions. 

Defendant concedes that plaintiff was fairly entitled to an instruction such as 
his instruction No. 7, but insists that the giving of a series of instructions based 
upon the same general subject-matter unduly emphasized the point plaintiff was 
endeavoring to make to defendant’s prejudice. We think this contention is unavail- 
ing. Plaintiff was entitled, not only to have the disability clause of the policy 
correctly denfied, but also to have that definition applied to the precise question 
of whether plaintiff was himself disabled within the meaning of the policy, and in 
accomplishing this proper purpose there was no harm done to defendant’s rights 
by reason of the fact that the court employed a series of five separate instructions 
instead of combining the whole matter in one or two instructions. In fact, the 
use of a short, separate instruction for the definition of each term of the policy 
material to the inquiry no doubt tended greatly to clarify the situation before the 
jury, and such a course, where it does not involve unnecessary repetition, should 
always be commended and not condemned. 

It follows that the judgment rendered by the circuit court should be affirmed; 
and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


SUTHERLAND v. METROPOLITAN LIFE INS. CO. No. 23340. 
St. Louis Court of Appeals. Missouri. Nov. 10, 1936. 
99 Southwestern Reporter (2d) 111. 
1, PROOF OF LOSS. 

Under provision of group life policy that disability benefit payments would be 
commenced after receipt of due proof of loss, making of due proof of disability 
and expiration of waiting period of six months thereafter, held conditions precedent 
to attaching of obligation of insurer to begin making payments, and hence insured’s 
recovery was limited to payments accruing after expiration of such six-month per- 
iod, notwithstanding denial of liability by insurer prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Madison County; Taylor Smith, Judge. 

“Not to be published in State Reports.” 

(ction by Frank Sutherland against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Judgment reversed and remanded, with directions to enter a new judgment for 
plaintiff if he should file a remittitur, and otherwise judgment reversed and remanded 
for new trial. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams and R. E. 
aemaaere, all of St. Louis (Harry Cole Bates, of New York City, of counsel) for 
ppellant. 

W. A. Brookshire, of Farmington, for respondent. 

BeNNIcK, Commissioner. 

This is an action by one of the former employees of the St. Joseph Lead Com- 
Pany in and about its lead mines in St. Francois county, Mo., to recover from 
defendant, Metropolitan Life Insurance Company, certain total and permanent dis- 
ability benefits alleged to be due him under a policy of group insurance issued by 
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defendant to the lead company for the benefit and protection of the latter’s employ- 
ees. 

_ . The disability clause of the policy provided that upon receipt at its home office 
in New York City of due proof that any employee, while insured under the policy, 


and prior to his sixtieth birthday, had become totally and permanently disabled as 


the result of bodily injury or disease so as to be prevented thereby from engaging in 
any occupation and performing any work for compensation or profit, the company 
would waive the payment of further premiums as to such employee, and six months 
after receipt of such proof, and in lieu of the payment of imsurance at his death, 
would commence to pay monthly installments of benefits computed as to number 
and amount upon the basis of the amount of insurance in force on the life of the 


employee, such payments to continue within the limits of the coverage of the policy 


for so long as the employee’s total and permanent disability should itself continue, 
Plaintiff was admittedly insured under the policy in the sum of $4,000, at which 
figure, in the event he sustained a total and permanent disability within the coverage 
of the policy, he was entitled to receive a maximum of one hundred monthly 
installments of benefits of $45.67 each. 
The evidence disclosed that plaintiff had last worked for the lead company on 
February 27, 1932, when he was laid off on account of a reduction in the company’s 


force, or at least one of the officials of the company’s employment service depart- 
ment testified to such reason for his dismissal. Plaintiff counts, of course, upon the 
fact that at and prior to the date of his dismissal he had sustained a total and per- 
manent disability within the meaning of the policy so as to be entitled to receive 
the monthly benefits provided for therein. 

Issue was joined under defendant’s answer upon the questions of whether plain- 


tiff had in fact become totally and permanently disabled while employed by the lead 


company and while the policy was in force and effect as to him, and of whether 
plaintiff, prior to the institution of his action, had made due proof of disability to 
defendant in accordance with the terms and conditions of the policy. ; 
Upon a trial to a jury a verdict was returned in favor of plaintiff, and against 
defendant, for the sum of $319.69, the full amount sued for, which represented 


the aggregate of seven monthly installments of benefits claimed to have been due 


at the time of the filing of suit. Judgment was rendered accordingly; and 
defendant's appeal to this court has followed in the usual course. 

There are but two points presented by defendant on this appeal, the first, that 
the limit of plaintiff’s recovery, under the facts of the case, was one installment of 
$45.67, and not the seven installments aggregating $319.69 as allowed him by the 
jury; and the second, that inasmuch as the sum to which plaintiff was entitled at the 
time of the filing of suit was less than $50, below which the jurisdiction of the 
circuit court does not extend (section 1938, R. S. 1929, Mo. St. Ann. § 1938, p. 2605), 
the court below was without jurisdiction over the action. 

The point made by defendant regarding the excessiveness of the verdict is 
indeed well taken. 

[1] The disability clause of the very policy in suit has recently been construed 
hy this cdurt on several occasions as serving to postpone the commencement of the 
payment of the monthly installments called for by the policy for a period of six 
months after the receipt of due proof of disability at the company’s home office. Nor 
is the insured’s right to receive payments accelerated by the fact that the company 
sees fit to deny all liability under the policy. As the clause is written, it is the 
accrual of the cause of action itself which is postponed by the provision for a wait- 
ing period, and not merely the insured’s right to assert his cause of action. In other 
words, the effect of the requirement for the making of due proof followed by a six- 
month waiting period is not merely to afford the company a defense against the 
claim which it may or may not waive or destroy by a denial of liability within such 
period ; its effect is rather to set up certain conditions precedent determinative of the 
time when the company’s liability to commence to pay attaches, and before the hap- 
pening of which there is no liability on its part to pay. Clinton v. Metropolitan Life 
Insurance Co. (Mo. App.) 94 S.W.(2d) 1080; Sapaw v. Metropolitan Life Insur- 
ance Co. (Mo. App.) 94 S.W.(2d) 1082; Anderson v. Metropolitan Life Insurance 
Co. (Mo. App.) 96 S.W.(2d) 631. 

In this instance due proof of disability was furnished defendant at its home 
office on April 18, 1932. Allowing a waiting period of six months thereafter, its 
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liability for the payment of the first installment to plaintiff would have accrued on 
October 18, 1932. This action was instituted on October 27, 1932. Only one pay- 
ment had therefore become due from defendant prior to the institution of suit, and 
plaintiff's recovery should have consequently been limited to the sum of $45.67, 
which, it will be recalled, was the amount of each installment provided for by the 
policy, al 

But, though it is true that plaintiff’s recovery should have been limited to the 
sum of $45.67, which is below the pecuniary jurisdiction of the circuit court in 
that broad class of cases wherein the circuit court may exercise concurrent original 
jurisdiction with justices of the peace, it does not follow that the court was without 
jurisdiction over this action as defendant now contends. 

It is expressly provided by section 1248, R. S. 1929 (Mo. St. Ann, § 1248, p. 
1473), that in all actions founded on contract, if the plaintiff recover an amount 
which, exclusive of interest, is below the jurisdiction of the court, he shall recover 
judgment therein, subject, however, to having the costs adjudged against him, 
unless the court shall be of the opinion, from the evidence, that the plaintiff, at the 
time of the commencement of his suit, had reasonable grounds to believe that he 
was justly entitled to recover judgment for an amount within the jurisdiction of 
the court. 

In this case the petition did not disclose on its face that the lower court was in 
all events without jurisdiction, nor did defendant itself so regard it at the time, as 
is evidenced by the fact that, instead of appropriately raising the point of the 
court’s lack of jurisdiction over the action, it instead answered to the petition, and 
set up what it denominated as affirmative defenses to the cause of action which was 
asserted therein. , < 

|2) It has been ruled that, prior to the verdict, the sum demanded furnishes 


the only criterion by which to determine the question of the court’s jurisdiction 
over an action (Langham & Gentry v. Boggs, 1 Mo. 476), and that in an action 
ex contractu, where the plaintiff sues for such an amount as to give the circuit 
court jurisdiction over the action, but at the trial on the merits the amount of his 
demand is cut down below the pecuniary limit of the jurisdiction of the circuit 
court, the court will nevertheless retain its jurisdiction over the action, the only 
matter of concern being the question of whether or not the plaintiff shall be adjudged 
liable for the costs. Funk v. Funk, 35 Mo. App. 246; Barnes v. Metropolitan Street 
Ry. Co., 119 Mo. App. 303, 95 S. W. 971. 

[3] So here the sum demanded by plaintiff was in and of itself of such pro- 
portions as to purport to bring the case within the jurisdiction of the circuit court, 
nor, as we have already pointed out, did the petition disclose on its face that plain- 
tiffs recovery would in all events be limited to a sum less than $50, even though it 
would indeed have been impossible, under the facts recited on its face, for him 
to have recovered the full amount prayed for. It necessarily follows, therefore, 
that the jurisdiction over the action rightfully acquired by the circuit court is not 
now to be divested by reason of the fact that from the evidence in the case regarding 
the date of the making of due proof of disability to defendant only the one install- 
ment in the sum of $45.67 had accrued to plaintiff at the time of the institution of 
his action, and defendant’s present insistence to the contrary stands for disap- 
proval. 

[4] The verdict was excessive to the extent of $274.02, but that error is one 
that may be cured by a remittitur. 

The Commissioner accordingly recommends that, if plaintiff will, within ten 
days, remit the sum of $274.02, the judgment of the circuit court be reversed and 
the cause remanded, with directions that a new judgment be entered in favor of 
plaintiff, and against defendant, in the sum of $45.67, with interest thereon at the 
rate of 6 per cent. per annum from January 10, 1934, the date of the original 
ae that otherwise the judgment be reversed and the cause remanded for a 
new trial. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed and the cause 
remanded conditionally in accordance with the recommendations of the Com- 
missioner. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 
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SANDERS v. WASHINGTON FIDELITY NAT. INS. CO. No. 23670. 
St. Louis Court of Appeals. Missouri. Dec. 8, 1936. 
99 Southwestern Reporter (2d) 120. 
LAPSE. 

Beneficiary’s testimony admitting that weekly premiums were seven weeks in 
arrears, together with insurer’s documentary evidence, held to show that life policies 
had lapsed, and hence case should not have been submitted to jury, in absence of 
evidence of waiver of policy requirements concerning premiums. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from St. Louis Circuit Court; Clyde C. Beck, Judge. 

“Not to be published in State Reports.” 

Action by Elvira Sanders against the Washington Fidelity National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Martin Farrow, of St. Louis, for appellant. 

McCuLLen, Judge. 

This suit was brought by respondent, hereinafter referred to as plaintiff, to 
recover from appellant, referred to herein as defendant, on two policies of life 
insurance on account of the death of plaintiff’s husband. The policies had been 
issued by another insurance company but were assumed by defendant. A trial 
before the court and a jury resulted in a verdict and judgment for plaintiff on 
both policies in the aggregate sum of $256.96. Defendant brings the case to this 
court by appeal. 

The petition is in two counts, the first count being for $82.25, based on policy 
I. L. 953799, and the second for $33.75, based on policy I. L. 953798, issued by the 
National Life Insurance Company of the United States of America on January 22, 
1917, and December 22, 1919, respectively, on the life of Sam Sanders. The petition 
alleged that plaintiff was named as beneficiary in each policy and that liability under 
said policies was assumed by defendant. It also alleged compliance by the insured 
and plaintiff with the terms of the policies, the death of the insured on May 31, 
1933, demand for payment, vexatious refusal of defendant to pay, and concluded 
with a prayer for the principal sums mentioned together with damages and attor- 
ney’s fees. 

The answer of defendant as to both counts of the petition contained specific 
denials of the allegations thereof, and averred that said policies provide that premi- 
ums are payable in advance on or before Monday of each week; that, should the 
insured die when premium payments are four Mondays or more in arrears, the 
company shall not be liable for any sum; that all insurance thereunder is weekly 
term instirance renewable at the company’s option; that the premiums due for the 
weeks commencing March 27, April 3, 10 and 17, 1933, were never paid and all of 
them were more than four weeks or. Mondays in arrears when the insured died; 
and that said policicies had lapsed and had become null and void and were such 
when he died. 

The reply of plaintiff contained a general denial of new matter in the answer 
and averred that, subsequent to the alleged default in premium payments, defend- 
ant received and retained the premiums paid to it within the grace period of the 
policies, and “thus waived and is estopped to assert the forfeiture” thereof for said 
alleged failure to pay the premiums. 

Plaintiff introduced in evidence the two policies sued on. The weekly premiums 
provided for therein are, respectively, 35 cents and 15 cents, the amount of funeral 
benefits being, respectively, $82.25 and $33.75. Plaintiff is named as_ beneficiary 
therein. Among the conditions contained in the policies are the following: 

“Conditions 1. * * * except as otherwise expressly provided herein, this policy 
shall become void if the weekly premium shall not be paid according to the terms 
hereof.” 

“4. This policy shall not lapse for nonpayment of premiums until the premiums 
for four (4) weeks are in arrears * * * Should the insured die when the premium 
payments on this policy are four (4) Mondays or more in arrears this company 
shall not be liable for any sum under this policy.” 

“6. Agents (which term includes superintendents and assistant superintendents) 
are not authorized and have no power to make, alter or discharge contracts, waive 
forfeitures or to receive premiums on policies in arrears more than four weeks, or 
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to receipt for same in the receipt book, and all such arrears given to an agent shall 
be at the risk of those who pay them, and shall not be credited upon the policy, 
whether entered in the receipt book or not. Policies having lapsed may be revived 
by the company at its option, upon the written indorsement upon the face ot t 
policy and there shall be no lability whatever under this contract for any disability 
or death resulting from an accident occurring or illness contracted or commencing 
prior to the date of the revival, endotsed hereon as aforesaid.” 

Plaintiff testified that she is the widow of the insured; that he died on May 31, 
1933; that she regularly paid the premiums on the insurance policies to defendant’s 
agent Wayne L. Smith; that, after her husband’s death, Smith furnished her with 
“Proofs of Loss,” which she filled out; that on or about July 1, 1933, Smith stated 
that payment on the policies was refused because they had lapsed. Plaintiff tes- 
tified that the defendant paid to her part of the insurance provided for in a third 
policy, which is not involved in this suit. She introduced in evidence premium 
receipt books, Exhibits C, D, and E, showing payments of premiums to and includ- 
ing the week commencing December 26, 1932, and testified that after that time the 
company’s agents receipted for premium payments on separate slips. These receipts 
were introduced in evidence as Exhibits F to O, both inclusive. They do not show 
the numbers of the policies on which the payments were made. The payment for 
the week of December 26, 1932, as shown by the record, was made either on Jan- 
uary 16 or 26, 1933. The premiums, as shown by the exhibits mentioned, were 
paid on the dates and in the amounts following: 

Exhibit Date Amount 
1933 
Feb. 1 $1.00 
2 1.00 
22 


2.0 

Mar. 9 1. 
16 2. 

22 2: 
Apr. 12 E 
19 1, 

N May 3 1.00 


Exhibit O, being the last of the receipts mentioned, was for the sum of $1, was 
signed by defendant’s agent Wayne L. Smith, and was dated “St. Louis, Mo. 2-15-33.” 
There was some dispute at the trial as to whether the date was “5-15-33” or 
“2-15-33.” A photostatic copy thereof, stated to be one and a half times the size 
of the original, is set forth in the abstract of the record herein, from which it 
appears that the date is “2-15-33.” 

On cross-examination plaintiff testified that defendant’s agent Smith collected 
the premiums on the policies, but that he did not issue them; that defendant’s agent 
Alvin Duisen told her about a month after the death of the insured that the company 
would not pay because the policies had lapsed. 

Plaintiff testified that the inside front cover of premium receipt book, Exhibit 
D, showed the numbers of all the policies which she had been paying on; that she 
had been in the habit of paying premiums about every two weeks; that the premium 
on one of the policies in suit was 35 cents weekly and on the other 15 cents weekly, 
making 50 cents a week; that she and the insured had four policies in all, and that 
the other two policies provided for premiums of 25 cents each per week; that each 
pair of policies called for premium payments of 50 cents weekly, making a total 
of $1 per week on all four policies. Plaintiff identified her signature on Defendant’s 
Exhibit 1, which was the “Proof of Death,” on which appears the number of the 
policy on which the company made payment to plaintiff, and No. 953799, one of the 
policies involved in this suit. She testified that she could read and could attend to 
her own business; that she just gave them the policies but didn’t remember giving 
any one “the number on there,” but saw “there were two policy numbers on there”; 
that she “thought all of them was on there”; that she didn’t leave out any but also 
knew only two policy numbers were on the proof of death; that the company paid 
only a part of the one on which it did pay; that the manager of defendant company 
didn't tell her when the proof was presented that No. 953799 had lapsed. “He just 
told me mv policies was lapsed * * * . He didn’t call no numbers or no names.” 
Plaintiff admitted that she received payment of $160 on the Washington National 
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Insurance Company policy No. 0110930, which was a policy on the insured’s life 
not involved in this suit. 

Plaintiff further testified that when she made that settlement she had a little 
trouble about producing her receipts; that she told one of defendant’s agents, either 
Mr. Lingle or Mr. Duisen, that she couldn’t find the receipt book, but that “when I 
come to think of myself they hadn’t given me no book, those receipts was the 
book.” She stated that she didn’t remember ‘any talk about defendant’s unwilling- 
ness to pay until she produced her premium receipts; that the collector for the 
company generally came on Mondays and Thursdays, but the last few days of the 
life of the insured the collector came on Wednesday, Thursday, or Friday; that 
her memory as to dates wasn’t good; that without her receipts she couldn’t tell how 
many payments she had made or when she had made them; that she had trouble and 
difficulty, on account of the depression, in keeping up her payments; that along in 
February of 1933 the burden of carrying on the four policies of insurance was more 
than she could take care of; that, if any of them lapsed, she didn’t know it because 
they were all paid together; that in 1933 May 15 was on Monday, while February 
15 was on Wednesday; that the figure on the premium receipt (Plaintiff’s Exhibit 
O heretofore referred to), which was shown to her, “looks like a 5.” 

At this point in the cross-examination of plaintiff the following occurred: 

“Now, you said that he only collected on Wednesdays, Thursdays and Fridays 
during the last few months of your husband’s life. Now, will you say, in view 
of the fact May 15th was on Monday and February 15th was on Wednesday—don't 
you think now that that payment was really February 15th * * * would you say 
now that payment was made in February? A. No, sir, I didn’t say that. 

“OQ. Well, how do you reconcile that with your statement— A. If that was the 
last receipt, I know it wouldn’t be in February. 

“Q. You are not sure, though, with reference to whether or not it is the last 
payment * * * whether that was made in May or February, are you? A. No, sir.” 

Plaintiff denied that she had told either Duisen or Smith that she couldn’t keep 
up the two policies in suit and would keep up the other two and keep a little in 
advance to be sure she would keep them up. She testified that, when she settled 
her claim on the one policy with Mr. Lingle, the company’s agent, he told her he 
could only pay on that policy because the others had lapsed. In this connection 
plaintiff testified as follows: 

“QO. What did you say to him then? A. I asked him why they was lapsed, and 
I asked him why it was lapsed when it wasn’t any more than seven weeks and it 
wasn’t lapsed. 

“Q. In other words, it was your impression or understanding that the policy had 
to be seven weeks in arrears, that is, seven weeks behind in premium payments, in 
arrears as they call it, before it would lapse; is that right? A. Yes, sir. 

“Q. That was your understanding? A. Yes, sir. 

“Q. And you knew at that time, did you, that these two policies in suit were 
behind in premium payments, but you thought they were not more than seven 
weeks; is that right? A. Well, the agent told me it wasn’t.” 


Plaintiff was cross-examined a length by defendant’s counsel with respect to her 
impression as to the length of time the policies were permitted to be in arrears 
before they lapse. At one point she stated that it was her understanding that the 
policies would not lapse until they were in arrears seven weeks. She also testified 
that she was under the impression that after the policies “were in there so many 
weeks they couldn’t lapse.” Also that she believed that the policies sued on were 
seven weeks in arrears. Her testimony as to this was as follows: 


“Q. (By Mr. Farrow) I say, Mrs. Sanders, at the time you talked with Mr. 


Lingle it was your understanding the policies wouldn’t lapse until they were in 
arrears seven weeks? A. Yes, sir. 

“Q. And at that time you believed the policies you sued upon were only six 
weeks in arrears? A. No,.I believed it was seven. * * * 

“Q. I am asking you this, no matter how far behind they were, you spoke a 
while ago about seven weeks? A. I thought that was what it was. 

“Q. You believed ordinarily that policies wouldn’t lapse until they were seven 
nee behind? A. No, I didn’t have that belief. I said they were seven weeks 

ind. 


“Q. The two policies you have sued on were seven weeks behind at the time 


eee eee ene 
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you settled up with Mr. Lingle on the Washington National policy; is that right? 
A. Yes, sir. 

“Q. Now, let’s get this straight, so there won’t be any misunderstanding. Now, 
listen to me carefully. You remember just what you said, do you? A. Yes, sir. 

“Q. Perfectly clear on that? A. Yes, sir.” ’ 

On redirect examination plaintiff testified that she never paid less than $1 at any 
time that the collector called and “that was the premium for the four policies.” 

Joseph T. Herzberg, counsel for plaintiff, testified as to the reasonableness of 
the attorney’s fee prayed for in plaintiff’s petition and read in evidence a letter from 
defendant’s manager at Chicago transmitting blanks for submitting proofs of death, 
in which it was stated that the furnishing of blanks was not to be construed as an 
admission or denial of liability, or waiver of any of defendant’s rights under the 
policies. He testified that after receiving that letter he was invited by Mr. Anchell, 
a representative of defendant, to talk the matter over, and that Anchell told him the 
two policies in suit had lapsed for nonpayment of premiums. Plaintiff’s counsel 
had with him the premium receipt books, which he showed to Anchell and stated to 
him that, assuming the policies had lapsed, the company had continued to accept 
premiums up to one week of the insured’s death; that Anchel called in Wayne L. 
Smith and asked him what he knew about the matter, to which the latter gave 
“some incoherent answer”; and that Anchell concluded by saying that the company 
had no intention of .paying the claim. On cross-examination the witness testified 
that in conference with defendant’s attorney he told the latter that the witness 
didn't know whether the receipt he introduced to the jury was dated May 15 or 
February 15, but stated it as his opinion that it was “5-15 and not 2-15.” 

Alvin Duisen, defendant’s superintendent in St. Louis in 1932 and 1933, testified 
on behalf of defendant that in the early part of 1933 he talked with plaintiff and the 
insured when he was trying to collect the premiums upon the four policies of insur- 
ance; that the insured was greatly disturbed and said there was hardly any possi- 
bility of continuing his insurance, although he did pay premiums that day; that 
shortly afterwards the agent reported two of the policies for cancellation; that the 
agent made a written report to the company called a “Lapse Sheet”; that this was 
regularly done when policies became thirty days in arrears and they were removed 
from the books, a report thereof being‘sent to the home office in Chicago; that agent 
Smith’s duties on that debit were merely to solicit new business and to collect on 
insurance then in force; that applications for new insurance were sent to the home 
office, and, if approved, policies would be issued there, mailed to St. Louis, and 
delivered by the agents to policyholders; that agent Smith did not himself approve 
any applications or issue any policies; that, when an agent made a lapse report, the 
home office sent a written record to the local office showing that a policy reported 
lapsed was removed from thé books; that then the agent was at liberty “to rule 
it out of his book”; that such record, called a “lapse register,” is put in the books 
of the local office, to which superintendents and agents have access at all times. 

The witness identified Defendant’s Exhibits 5 and 6 as registers sent from the 
home office to the St. Louis office, Exhibit 6 being a regular lapse report sent in 
by agent Smith. Refreshing his memory from that exhibit, the witness testified 
that his conversation with the insured, heretofore referred to, took place about 
December, 1932, “and that lapse sheet went in”; that later, around the end of March, 
witness told the insured he was glad the insured had decided not to drop all of the 
insurance and that he had decided to keep the most important of the three contracts 
the insured had with the company; that he spoke to plaintiff at that time and told 
her he regretted that she had to lose that part of her insurance, referring to the two 
policies involved herein; that there were two other policies, one on the insured’s 
life and one on plaintiff's life; that the two they didn’t keep up were the two 
involved herein; that agent Smith, in the witness’ presence, suggested to the insured 
that he continue to pay the dollar in premiums whenever possible to get his insurance 
paid ahead on the two remaining, one on himself and one on his wife; that, in view 
of insured’s financial difficulties, that plan would relieve the insured of worry when 
he - short of money: that the insured agreed that that was the thing for him 
to do. 

The witness further testified that defendant’s agent Smith was not in its service 
when the insured died and he did not know where Smith was at the time of the 
trial; that he had no further conversation with plaintiff until she, along with others, 
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appeared at the company’s office to give their death proofs to the manager on June 
3, 1933, when Mr. Lingle, the manager, called witness in; that plaintiff presented 
the death claim and the manager asked her for her premium receipt books; that 
plaintiff said she had lost them, and the manager. questioned her as to whether or not 
she had anything at all to prove she had paid for the insurance, and that plaintiff 
said no she couldn’t locate any receipts or premium receipt books; that she had 
moved recently and they had been lost; that the manager asked witness if he could 
furnish a receipt for plaintiff and whether witness would assume responsibility of 
vouching for the fact that said insurance was paid up; ‘that witness told the man- 
ager yes, that he “knew that the insurance was paid up within a recent date on that 
life insurance policy,” by which witness said he meant the Washington policy 
upon which payment was later made to plaintiff by the company; that the witness 
had just completed an inspection on that debit and had checked every premium 
receipt book against every page in the agent’s book to make sure that they agreed; 
that this was done the week before the insured died; that the witness’ inspection 
showed that one policy on plaintiff’s life and one on the insured’s life were in force 
and that the two policies in suit had been ruled out of the book as lapsed for a 
period of between eight and ten weeks; that the manager insisted on having a 
receipt showing that the insurance in force was paid up, and that, since witness 
was familiar with the case, witness wrote up a premium receipt book so that 
plaintiff could collect that insurance promptly; that the witness, after writing up 
the premium receipt book, laid the same before Lingle, the manager, who wrote 
out the check and “paid off on the policy”; that on that occasion a man was present, 
whom witness thought was the undertaker, who wanted a check on a policy having 
a number ending with “99”; that witness looked that policy up in the book at the 
time and reported to the manager, in plaintiff’s presence and hearing, that that 
was one of the policies that had lapsed for nonpayment of premiums, and that the 
company had discontinued carrying it, whereupon the manager told plaintiff he 
couldn’t pay on that policy and “she agreed we were correct and accepted the 
‘ check on the one policy and didn’t make any further claim to the policy ending with 
the figures ‘99.’” With respect to the payments of premiums shown by the receipts 
introduced in evidence by plaintiff, the witness testified as follows: 

“Q. Assuming that twelve dollars were paid after the week of December 26th, 
1933 (1932), as shown by the temporary receipts, ten temporary receipts introduced 
in evidence by plaintiff, and that the four policies carried premiums, an aggregate 
premium of one dollar a week, how long would that have carried the policies, 
beginning with the first week in 1933? A. It would have paid twelve weeks, which 
would have included March 20th, 1933.” 

On recross-examination the witness was shown a receipt book that showed 
payments receipted up to “1-16” 1933, and was asked to explain “why there is any 
difference in these receipt books; why in this case do you show collection of fifty 
cents twice and here you note the payment of a dollar?” (indicating). The witness 
answered: “Because they couldn’t pay the dollar any more and dropped two of the 
policies.” He further testified: 

“Q. But they did pay a dollar on May 3rd and May 24th: you don’t care to 
explain—or can you explain why in this receipt book you show a payment of one 
dollar, and here you show payments of fifty cents? A. Yes, that explains itself, I 
believe. There the agent is collecting on four policies (indicating) ; here they are 
collecting on two (indicating).” 


Among the exhibits introduced by defendant is Exhibit No. 4, a substitute pre- 
mium receipt book made up by the agent Duisen showing policy numbers as 953797, 
insured Elvira Sanders, and 0110930 insured Sam Sanders, weekly premium 25 cents 
each, showing old book lost and six payments of 50 cents each, two on April 10th 
for premiums due April 24th and May 1, two on May 3d for the weeks commenc- 
ing Mav 8th and 15th, one without date for the week commencing May 22d, and 
one on May 24th for the week commencing May 29, 1933: Exhibit 5 is a lapse reg- 
ister of the insurance company showing policies lapsed on debit 9, Smith agent at 
St. Louis. for week commencing March 20, 1933, showing fourteen policies lapsed, 
including Nos. 953799 and 953798, insured Sam Sanders, last week paid for February 
6, 1933: Exhibit 6 is a lapsed policy schedule of the insurance company signed by 
agent Wayne L. Smith at St. Louis, showing policy Nos. 953799 and 953798, insured 
Sam Sanders, last week paid for February 6, 1933; Exhibit 7 is a release by 
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plaintiff to the insurance company dated June 3, 1933, under policy No. 0110930, 
face amount $200, accepting $160 in settlement thereof, at correct age at time of 
issue fifty-two years instead of forty-seven. 

Although this appeal involves only a small sum, we have set forth the evidence 
at considerable length because no brief has been filed in behalf of plaintiff in this 
court. It is apparent that the record does not show any direct evidence that the 
weekly premiums on the policies involved herein were paid as required by their 
terms, nor is there any evidence to warrant an inference to that effect. On the con- 
trary plaintiff’s own testimony shows that, when she made her settlement with the 
insurance company’s manager Lingle on June 3, 1933, on the one policy on the life 
of the insured, the two policies involved in this suit were then seven weeks behind. 
That was only three days after the insured’s death. It thus appears from plaintiff's 
own solemn admissions, made more than once under oath in the trial, that at the 
time of the insured’s death the premiums on the two policies sued on were con- 
sidetably more than four weeks or four Mondays in arrears. These solemn 
admissions by plaintiff, taken together with the undisputed evidence produced by 
defendant in the form of its records, constitute conclusive evidence that at the time 
of the insured’s death the policies involved herein had lapsed for nonpayment of 
premiums; that more than four weeks or four Mondays had passed since the last 
premium payment thereon and, under the very terms of the contracts themselves, 
had become void. 

The last premium receipt book showed payments to and including the week 
commencing December 26, 1932. The amounts thereafter paid between the period 
February 2d to and including May 3d for the weeks commencing January 2, 1933, 
and each Monday thereafter, totaling $13.00, if applied at $1 per week to all four 
policies referred to, would have kept them in force only up to the week commencing 
March 27, 1933. Under the terms of the policies, all of them would have lapsed 
four weeks after the last-mentioned date, which would be at the end of the week 
commencing April 24, 1933, a period of a month before May 31, 1933, the date on 
which the insured died. 

The company settled for the only policy on insured’s life which was in force 
at insured’s death. The other one then in force was on plaintiff’s life. As to the 
policies in suit, they provided that they should become void if the weekly premiums 
were not paid according to the terms thereof, and further specifically provided that: 
“Should the insured die when the premium payments on this policy are four (4) 
Mondays or more in arrears, this company shall not be liable for any sum under 
this policy.” 

In Olsen v. Supreme Council of Royal Arcanum (Mo. App.) 237 S. W. 889, it 
appeared that the defendant offered the testimony of plaintiff which had been given 
at a former trial and which established an admission on her part that the January 
and February, 1917, assessments had not been paid. The plaintiff in rebuttal made 
no attempt to explain this admission or to deny that such was the fact. The 
appellate court held that plaintiff had made a prima facie case, which cast the 
burden on defendant to prove its defense of forfeiture for nonpayment of assess- 
ments, and further held that, where such a defense is attempted to be established 
hy parol testimony, the case is one for the jury, but nevertheless went on to say: 
“That rule has no application where the defendant established its defense by a 
solemn admission of plaintiff which is uncontradicted and unexplained (Gooden v. 
Modern Woodmen of America, 194 Mo. App. 666, 189 S. W. 394; Castens v. 
Knights & Ladies of Honor, 190 Mo. App. 57, 175 S. W. 264: Stephens v. Metro- 
politan Life Ins. Co., 190 Mo. App. 673, 176 S. W. 253).” Olsen v. Supreme 
Council of Royal Arcanum, supra (Mo. App.) 237 S. W. 889, 891. loc. cit. 891. 

_ The judgment for plaintiff in the Olsen Case, supra, was reversed outright. 
See, also, Ashbrook v. Phoenix Mut. Life Ins. Co., 94 Mo. 72, 6 S. W. 462; Weed 
v. Bank Savings Life Ins. Co. (Mo. App.) 24 S.W.(2d) 653. 


In the case at bar we not only have the solemn admission of the plaintiff that 
the premium payments were seven weeks in arrears, but we have in addition thereto 
the record evidence of defendant, as well as the testimony of its agent, corroborat- 
ing plaintiff's testimony showing that the premiums were not paid in accordance 
with the conditions of the policies. It is therefore obvious that plaintiff was not 
entitled to have her case submitted to the jury unless the record shows evidence of 
a waiver by defendant of such requirements in the policies. 
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It has been held that: “A waiver is an intentional relinquishment of a known 
right. ‘‘o make out a case of implied waiver of a legal right, there must be a 
clear, unequivocal, and decisive act of the party showing such purpose, or acts 
amounting to an estoppel on his part.” Schwab v. Brotherhood of American 
Yeomen, 305 Mo. 148, 264 S. W. 690, 692: State ex rel. Continental Ins. Co. vy. 
Becker, 336 Mo. 59, 77 S.W.(2d) 100, 105. 

There is nothing in the record in the case at bar to show any conduct on the 
part of defendant that would indicate an intentional! relinquishment of its right to 
insist upon payment of the premiums on the policies in accordance with the terms 
thereof, or that the defendant did any “clear, unequivocal and decisive act” which 
would make out a case of implied waiver of such right. On the contrary, the evi- 
dence is all the other way. The record on the whole shows a failure on the part 
of plaintiff or the insured to pay the premiums on the policies herein in accordance 
with the terms thereof, and that at the time of insured’s death they were no longer 
in force and effect, hence defendant was not liable thereon. 

The court should have sustained defendant’s demurrer to the evidence at the 
close of the entire case. The conclusion we have reached makes it unnecessary to 
discuss errors in connection with the instructions and other errors alleged to have 
been committed by the trial court. It follows that the judgment of the circuit 
court must be reversed. It is so ordered. 

Hostetter, P. J., and Becker, J., concur, 


GNEKOW v. METROPOLITAN LIFE INS. CO. et al. No. 23643. 
St. Louis Court of Appeals. Missouri. Dec. 8, 1936. 
Rehearing Denied Dec. 22, 1936. 
126 Southwestern Reporter (2d) 126. 
5. CHANGE OF BENEFICIARY. 

Husband may change beneficiary of life policy payable ‘to wife, even though 
divorce be obtained by wife because of fault of husband (Mo. St. Ann. § 5739, p. 
4383). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. WAIVER. 

Provision in life policy with reference to manner in which beneficiary shall be 
changed is for benefit of insurer and may be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. WAIVER. : , ; 

_..Ansurer which filed bill of interpleader and deposited money in court, pleading 
willingness to pay to whichever rival claimants court might decide to be rightful 
owner thereof, waived provision in life policy relating to manner in which benefi- 
ciary should be changed. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from St. Louis Circuit Court; James F. Green, Judge. 

“Not to be published in State Reports.” b : 

Suit by Cora M. Griffin Gnekow against the Metropolitan Life Insurance Com- 
pany, wherein George W. Kirk, administrator of the estate of E. L. Griffin, was 
required to interplead. From a judgment for the interpleader, the plaintiff appeals. 

Affirmed. 

J. M. Massengill, of Sikeston, and John P. Griffin, of St. Louis, for appellant. 

Blanton & Montgomery, of Sikeston, for respondent. 

McCutten, Judge. ‘ : L 

This suit was instituted by Cora M. Griffin Gnekow, who will be referred to 
herein as appellant, against the Metropolitan Life Insurance Company to recover on 
a policy of insurance which said company had issued upon the life of her former 
husband, Edward L. Griffin. Appellant has been divorced from Griffin and had 
married a man named Gnekow. The Insurance Company filed an answer and 
interplea asking that George W. Kirk, as administrator of Griffin’s estate, be 
required to interplead and that the respective claims of appellant and respondent be 
adjudged by the court. Kirk will be referred to herein as respondent. Respond- 
ent filed an answer and interplea, whereupon, after a hearing, the court rendered 


a judgment in favor of respondent in the sum of $1,022.36 as the proceeds of said 
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policy, and directed that said sum be paid to him after deducting costs accrued in 
the cause. From that judgment appellant appeals. 

The petition of appellant alleged, in substance, that the defendant Insurance 
Company had issued its policy of insurance in the sum of $2,000 upon the life of 
E. L. Griffin, wherein Griffin named appellant, who was then his wife, as bene- 
ficiary, but reserved the right of revocation as to the named beneficiary; that the 
said E. L. Griffin died on the 23d day of April, 1933, and that the defendant Insur- 
ance Company was duly notified of his death; that the policy was then in full force 
and effect except that there was due defendant as a loan on said policy the sum 
of $788; that demand for payment of the proceeds of said policy had been made 
by appellant upon the Insurance Company, but that the company refused to pay. 
Appellant prayed judgment against the Insurance Company in the sum of $1,212 
with interest from the first of June, 1933, and also prayed for 10 per cent. of said 
amount as damages, and a reasonable attorney’s fee because of said defendant’s 
vexatious refusal to pay the claim. 

The defendant Metropolitan Life Insurance Company in its answer admitted 
the issuance of the policy, with the right of revocation as to the named beneficiary 
reserved to the insured, and admitted the death of the insured as alleged in the 
petition. The Insurance Company further alleged in its answer that respondent 
Kirk was the duly appointed administrator of the estate of E. L. Griffin, the insured; 
that as such administrator respondent had duly filed proofs of death, and had 
demanded payment of the proceeds of said insurance; that both respondent and 
appellant had made claims upon said company for the net proceeds of said policy of 
insurance, and that said company was unable to determine to whom said proceeds 
should be paid. The Insurance Company prayed that appellant and respondent be 
required to interplead and settle among themselves their rights or claims to the 
fund due under said policy of insurance. It also prayed that the court order it to 
pay into court the sum of $1,147, the net amount due under said policy, and that 
upon said payment into court, it be discharged and released from any and all 
liability under said policy. 

The answer and interplea of respondent Kirk alleged the death of the insured; 
that respondent was duly appointed administrator of the insured’s estate; that 
appellant was originally named beneficiary in said policy, but that the insured 
changed the beneficiary from appellant to his estate and that respondent, as admin- 
istrator, stands in the place of said estate. Respondent further alleged that any 
rights appellant ever had under said policy of insurance were surrendered, forfeited, 
and lost by her by reason of a decree of divorce in the circuit court of New Madrid 
county, Mo., wherein appellant was granted a divorce from the insured, and that as 
a part of said divorce proceedings a property settlement between appellant and the 
insured was made and entered of record in said court on October 6, 1926; that said 
property settlement was embodied in the decree of said court in said divorce pro- 
ceedings ; that pursuant to the terms of said decree, the insured had paid to appellant 
the money mentioned in said judgment and decree and that insured had fully and 
completely carried out the decree of said court; that appellant, having accepted the 
benefits of said property settlement provided for in said decree, was estopped and 
ought not to he permitted to claim the proceeds of the insurance policy mentioned 
in her petition. Respondent’s answer further pleaded that the divorce proceedings 
and property sett!ement constituted, in equity and good conscience, the designation 
of a new beneficiary by the insured, which designation was made during his life- 
time and that by virtue of said divorce proceedings and property settlement, what- 
ever right, title, or interest appellant might have had in and to the proceeds of said 
policy of insurance were assigned to the insured and upon his death to his successor 
in title, respondent Kirk as administrator of the estate of said E. L. Griffin, deceased. 

Respondent’s answer also contained a denial of each and every allegation of 
the petition of appellant and of the allegations in the bill of interpleader of the 
defendant Insurance Company. 

Appellant in her reply to the answer and interplea of the defendant Insurance 
Company admitted that there was a loan on the policy referred to, that claim was 
made by respondent Kirk and alleged that the beneficiary named in the policy was 
never changed. 


Appellant’s reply to the answer and interplea of respondent Kirk alleged that 


appellant was beneficiary at the time of the issuance of the policy and remained so 
until the death of the insured; that there was no change of beneficiary at any time; 
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that the court which granted her a divorce had no jurisdiction to decree to her any 
specific property; that the proceeds of the insurance policy was not property in 
the sense mentioned in said decree. 


Respondent insists that there is nothing before this court except the record 
proper because appellant’s abstract of the record does not show that any bill of 
exceptions was ever filed herein. It is true appellant’s abstract of the record does 
not set forth or refer to any entry in the record proper showing the filing of the 
bill of exceptions. The only statement showing that the bill of exceptions was 
filed, appearing in the abstract, is in the bill of exceptions itself. 

{1] The law has been firmly established by many decisions of our Supreme 
Court and Courts of Appeals that such a statement in the bill of exceptions cannot 
prove itself, and that the filing of a bill of exceptions must be shown by an entry in 
the record proper or by an appropriate reference to such an entry or by a statement 
in the record proper portion of the abstract that the bill of exceptions was “duly 
filed.” The last-named method is permissible under rule 34 of this court. 

{2, 3] It is still a fundamental rule of appellate procedure that a bill of excep- 
tions does not become a part of the “record proper” until made so by an order of 
the trial court and actually filed pursuant to an order of such court. However, 


respondent is in no position to insist upon his objection to appellant’s abstract for 
the reason that respondent did not, within ten days after being served with a copy 
thereof, file in this court his objection thereto in writing “specifying the supposed 
defects and insufficiencies of said abstract” as required by rule 33 of this court. 
The avowed purpose of the adoption of the rule mentioned, as stated in the rule 


itself, was “to avoid disposing of appeals on points of appellate procedure, and 


mainly the insufficiency of abstracts of record and to facilitate instead the disposition 
of appeals on their merits.” 

[4] Furthermore, of our own motion under our rule No. 6, we have had the 
clerk of the circuit court send up the files and minutes of the proceedings in this 
cause in that court, and we find upon an inspection thereof that the original bill of 
exceptions was actually filed. It bears the following notation: “Filed September 


20, 1935. H. Sam Priest, Clerk.” Also, the proceedings in the circuit court in this 


cause show the following entry: “September 20, 1934, plaintiff's bill of exceptions 
allowed, signed by Judge Baron and filed.” We must, therefore, overrule respond- 
ent’s contention on this point as well as his further contention that the abstract does 
not show why Judge Baron signed the bill of exceptions instead of Judge Green 
who tried the case. Respondent does not contend that Judge Baron was not, at the 


ame he signed said bill, judge of the division of the court wherein the case was 
tried, 


There is very little dispute between the parties as to the facts in the case. The 


main point of the controversy is whether or not the deceased insured, Edward L. 
Griffin, had changed the beneficiary in the policy from appellant to his estate. The 
evidence shows without dispute that appellant. was designated as beneficiary in the 
policy when it was issued on June 20, 1916, and that such designation in the policy 
itself remained unchanged throughout his life. He died on April 23, 1933. Appel- 


lant contends that having been named as beneficiary in the policy and no change 


therein having been made, her interest became vested upon the death of the insured 
and that she is, therefore, entitled to the proceeds of the policy. 

Respondent contends that the divorce decree, wherein appellant was divorced 
from the insured on October 6, 1926, which embodied a voluntary agreement as 
to a property settlement between appellant and the insured, effected a change in 


the beneficiary in the policy; that such property settlement having been made by 
mutual agreement of the parties amounted to a revocation of the name of appel- 


lant as the beneficiary in the policy; that the insurance became payable to the 


insured’s estate upon his death and that appellant having accepted the money and 
personal property adjudged to her in the decree of divorce is now estopped to claim 
the proceeds of said policy. 


[5] There is no doubt that under section 5739, R. S, Mo. 1929 (Mo. St. Ann. 
§ 5739, p. 4383) a husband may change his insurance policy even though a divorce 


he obtained by the wife because of the fault of the husband. Orthwein v. Ger- 
mania Life Ins. Co., 261 Mo. 650, 170 S. W. 885, 890. 


[6] It is true, as contended by agociont, that there is no evidence to show that 
the insured changed the name of the beneficiary in the manner provided by the 
policy. It must be remembered, however, that the Insurance Company is no longer 
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a contending party to this suit. It made no contention with respect to its obligation 
to pay the insurance. It asked for and was granted leave to pay the insurance 
money into court. It was allowed an attorney’s fee by the court and was discharged 
from all further obligation and liability under the policy. The provision in a policy 
of insurance with respect to the manner in which the beneficiary shall be changed 
has been held to be one for the benefit of the Insurance Company which such com- 
pany may waive. Dunnavant v. Mountain States Life Ins. Co. (Mo. App.) 67 S. 
W.(2d) 785; Mutual Life Insurance Co. v. Tuemler (Mo.App.) 251 S. W. 727, 729. 

[7] Our courts have also held that an insurance company does waive such a 
provision of a policy when it files a bill of interpleader and deposits the insurance 
money in court and pleads a willingness to pay the insurance money to whichever 
one of rival claimants the court may decide to be the rightful owner thereof. 

In Frakes v. Brotherhood (Mo. App.) 204 S. W. 26, the court, after holding 
that provisions in the by-laws or constitution of an insurance association with 
respect to the manner in which a change of beneficiary may be made are for the 
benefit and protection of the association and may be waived by it, went on to say: 
“And where the association pleads a willingness to pay to the proper one of the 


two rival claimants, depositing the money in court and asking that they be required 
to interplead for it, a waiver is made. Henderson v. M. W. A., 163 Mo. App. 186, 
193, 146 S. W. 102; John Hancock Mut. Life Ins. Co. v. Bedford, 36 R. I. 116, 121, 
89 A. 154; John Hancock Mut. Life Ins. Co. v. White, 20 R. I. 457, 40 A. 5.” 
Appellant contends that the policy itself provided the only effective method 
of changing the beneficiary because a decree of divorce decreeing specific property 


to one or the other of the spouses is void. Appellant cites in support of this view 
the case of Watts v. Watts, 304 Mo. Sup. 361, 263 S. W. 421. It is true the 
Supreme Court held in that case that the court was without jurisdiction to vest in 
the wife title to the husband’s property as a part of alimony. Among the cases 
cited by the Supreme Court for that holding in the Watts Case was the case of 
Ecton v. Tomlinson, 278 Mo. 282, 287, 288, 212 S. W. 865, 867, wherein the Supreme 


Court held that a judgment in a divorce suit, in so far as it attempted to vest title 


to specific personal property in the wife and cut off her dower, was void, but 
nevertheless also held that the wife in that case, having taken the personal property 


of her husband under said decree, was estopped to claim dower. In the Ecton 
Case the Supreme Court said: 


_ _ “So that the question is, Can the wife accept and retain that part of the void 
judgment which is advantageous to her and repudiate the remainder? 


“When the respondent separated from her husband she took all his household 
goods and furniture and diamonds. The court in rendering judgment in the divorce 


case said to her in effect, I will award you alimony, and you may also keep the 
personal property you have taken from your husband, which, with the alimony, is 
practically half of all he possesses but upon the condition that you renounce all 
further claims to his property including your dower. She understood this, and 
acquiesced, as the trial court found. She kept, and for aught that appears still has, 


the property so adjudged her, but after the lapse of nine years upon the death of her 
former husband she would repudiate that part of the judgment that has become 
onerous. This she ought not be permitted to do. Having voluntarily accepted the 
privileges, benefits, and fruits of the void decree, she is estopped to dispute that 
part which debars her of dower. [Citing cases.]” Ecton v. Tomlinson, supra. 

This court, speaking through Judge Becker in the comparatively recent case 


of Landau v. Landau (Mo. App.) 71 S.W.(2d) 49, 50, held that it is no longer 
open to question in this state that under our statutes where the wife is granted 
a divorce, the court has no jurisdiction to award her as alimony any of the hus- 


band’s real or personal property, but it was further held in that case that “But where 
husband and wife have agreed between themselves as to property settlements or 
touching the allowance of alimony forgthe wife, and the same are reasonable, and 
such as ought to be granted under thé circumstances and conditions attending the 
divorce proceedings, having in view the station and capabilities of the parties to 


respond, and not being contrary to the policy of the law, such agreements subject 


to the approval of the court, are binding upon the parties thereto. [Citing cases.]” 

The evidence in the case at bar shows that at the time the divorce was granted 
to appellant she and the insured were in court and were represented by counsel. 
It is not disputed that the decree of divorce with respect to the property settlement 
embodied therein was based upon the agreement of appellant and the insured as 
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parties of that cause. It is also undisputed that under and pursuant to that decree 
appellant was paid by the insured, “as alimony in gross and in lieu of her inchoate 
dower in the insured’s real and personal property and estate, the sum of $400.00,” 
as recited in the decree. Under that decree the insured paid appellant’s attorneys the 
sum of $100 for their services. He also delivered to appellant, in accordance with 
the court’s decree, all the household furniture contained in the home formerly occu- 
pied by the parties, and relinquished all his right and claim to the same. The judg- 
ment of the court recites that appellant 

“In open court accepts and acknowledges satisfaction of the judgment afore- 
said on the terms thereof, and openly in court relinquishes all inchoate right of 
dower and claim of any of the property of defendant. 

“It is, therefore, ordered, steind and decreed that said judgment aforesaid 
be satisfied and no further claim be made or had against the defendant and that the 
costs of this suit be taxed against the defendant.” 

It appears from the evidence that appellant shortly after her divorce from the 
insured was married to a Mr. Gnekow and lived in California where she had made 
visits to a sister during the years immediately preceding the divorce. The insured 
did not marry again. There was no evidence that any premiums on the policy were 
paid by any one but the insured. 

Appellant did not offer any evidence to show the financial condition of the 
insured at the time of the divorce proceedings. The evidence introduced by 
respondent was ample to warrant the view that the insured was not in very good 
financial condition at the time of the divorce proceedings, and that during the period 
from 1926 after the divorce until the time of his death in 1933, he was earnestly con- 
cerned with efforts to arrange his insurance in such manner as to enable his estate 
at his death to pay his creditors. 

Appellant herself did not appear at the trial of thé instant case, but respond- 
ent testified himself, and introduced the testimony of witnesses, who knew the 
insured in his lifetime, to the effect that the insured regarded the divorce decree as 
a complete and absolute settlement between himself and the appellant of all their 
property rights and obligations, of all of appellant’s claims upon him, or upon any of 
his insurance, and that the insured regarded the policy involved herein and other 
insurance which he had obtained after the divorce as being payabe to his estate for 
the benefit of his creditors whom he desired to be paid in full. 

There was evidence showing that the insured had assigned to his sister, a 
Mrs. Hoskins, one of his policies of insurance to secure a loan which she had made 
to him, which the insured repaid about thirty days before his death. The evidence 
showed that this sister had suffered financial losses and had a number of children 
to support, and that the insured permitted her name to remain as beneficiary in said 
policy. Fhe evidence showed that three other insurance policies issued to him after 
the divorce were payable to the estate of the insured. 

[8] Appellant complains of the admission of the testimony above referred to 
on the ground that it was hearsay in that it related to comments on what the insured 
thought the effect of the divorce decree was; that the decree of divorce itself was 
the best evidence, and that the effect or construction thereof was a question of law 
for the court. The effect of the decree was, of course, a question for the court, 
but this was not a jury-tried case, and we think the judge acted properly in per- 
mitting such evidence to be introduced. It enabled him to understand the situation 
and condition of the parties, the circumstances surrounding them at the time of the 
divorce proceedings in 1926 and thereby determine their intention in making the 
agreement and property settlement which was embodied in the judgment of the court 
in granting appellant a divorce and in awarding her alimony in gross. 

In Mutual Life Ins. Co. v. Tuemler (Mo. App.) 251 S. W. 727, 729, the evi- 
dence showed that a husband and wife had mutually agreed to surrender each to the 
other certain policies of insurance upon their respective lives. The husband carried 
out his part of the agreement, but the wife refused to carry out her part thereof. 
After the death of the husband, the wife, who had been divorced from the deceased, 
made claim for the proceeds of the policy on the ground that she was the beneficiary 
named therein. The facts in the case were similar to those in the case at bar, except 
that in the Tuemler Case the insured had notified the Insurance Company of a 
change of beneficiary in the policy, whereas in the case at bar no such evidence 
appears. In the Tuemler Case this court in denying the divorced wife the proceeds 
of the policy said: “Moreover, the evidence tends to show that the agreement set 
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up in respondent’s answer and interplea, hereinbefore set out, was made and carried 
out on the part of the deceased as alleged. The appellant having accepted the 
fruits of that agreement is estopped and barred from claiming any part of the pro- 
ceeds of the policies.” 

[9] We are of the opinion that the evidence in the case at bar was sufficient 
to warrant the trial judge in holding that there was a mutual agreement between 
the insured and appellant as to the alimony in gross to be awarded to appellant “in 
lieu of appellant’s inchoate dower in the insured’s real and personal property and 
estate,” which was embodied in the divorce decree, and that such mutual agreement 
was binding on the appellant; that in view of the evidence as to the financial status 
of the parties, it was a reasonable and fair as well as a complete and absolute settle- 
ment of appellant’s claims against the insured of every description and was intended 
by them to effect a change in the poicy herein with respect to the beneficiary and to 
make it payable to the insured’s estate; that the insured having carried out fully 
his part of the agreement and appellant having accepted the benefits thereof, appel- 
lant is estopped to claim any interest in said insurance or any further interest in the 
estate of the insured. 

Under all the facts and circumstances in evidence in the case, we believe the 
trial judge reached the right conclusion and the judgment is, therefore, affirmed. 

Hostetter, P. J., and Becker, J., concur. 


MARTY v. SECURITY BEN. ASS’N. No. 24017. 
St. Louis Court of Appeals. Missouri. Dec. 8, 1936. 
99 Southwestern Reporter (2d) 132. 
3, REINSTATEMENT. 

Where beneficiary association’s local financier had refused to reinstate deceased 
member upon concededly erroneous ground, and association denied beneficiary’s 
right to recover on ground that member had not submitted to medical examination, 
right of recovery held for jury, since, because of wrongful refusal to reinstate, 
member was not required to tender assessments to preserve his statys, and bene- 
ficiary’s rights were the same as if reinstatement had been accepted. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 


6, REINSTATEMENT. 

Deceased member of beneficiary association whose application for reinstatement 
had been wrongfully rejected did not have to tender further assessments thereafter, 
but assessments should have continued to accumulate as a charge against certificate, 
so that upon his death beneficiary would have yeceived amount of certificate minus 
amount of unpaid assessments and interest. 

(For other cases, see Insurance, Dec. Dig. §§ 754, 821.) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be published in State Reports.” 

Action by Mattie Marty against the Security Benefit Association. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

W. Paul Mobley, of St. Louis, Mo. (A. W. Fulton, of Chicago, IIl., of counsel), 
for appellant. 

A. W. Stephensmeier and John Grossman, both of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action upon a benefit certificate for $2,000, which was issued on 
November 17, 1910, by defendant, the Security Benefit Association, a fraternal 
beneficiary association duly authorized to do business in this state. Plaintiff is 
Mattie Marty, the widow of John O. Marty, and the beneficiary designated in the 
certificate. Upon a trial to a jury, a verdict of ten jurors was returned in favor of 
plaintiff, and against defendant, for principal and interest aggregating the sum of 
$2,069.47. Judgment was rendered accordingly, and defendant’s appeal to this court 
has followed in the usual course. 

_ Marty died on September 12, 1933, and plaintiff brings this action to recover on 
his certificate, notwithstanding the conceded fact that no assessments had been 
accepted by defendant on behalf of Marty after the month of September, 1926. By 
reason of that fact defendant put its defense upon the ground of a self-effecting 
forfeiture of the certificate as of September 30, 1926, while plaintiff countered with 
the idea that on two occasions subsequent to September 30, 1926, she, acting in her 
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husband’s behalf, and proceeding conformably with the requirements both of the 
certificate and of the constitution and by-laws of the order having to do with the 
reinstatement of beneficiary members under suspension for the nonpayment of 
assessments, had tendered defendant the sums necessary to effect her husband's 
ee agai but had been met in each instance with defendant’s refusal to accept 
the same. 

It is plaintiff's theory, of course, that upon defendant’s refusal to reinstate her 
husband after he had attempted to and had been able and ready to comply with all 
the steps necessary to effect his reinstatement, he was no longer required to con- 
tinue to pay or tender assessments in order to keep his certificate in force, the 
law neither requiring the doing of a vain and futile thing on his part, nor per- 
mitting defendant to abrogate its contract by its mere arbitrary refusal, short of 
the death of the insured, to recognize the continued existence of the contract. 

Defendant’s corporate existence is under the laws of the state of Kansas, and 
it maintains its home offices in the city of Topeka in that state. Being a fra- 
ternal beneficiary association, it does business upon the lodge plan or system, and has 
local units or councils throughout the country, all of which are under the jurisdic- 
tion and control of the national organization. One of such local units in the city of 
St. Louis was known as Harmony Council, and it was to this unit that Marty had 
belonged. Among the officers of each local unit is a financier, whose duty it is to 
collect the assessments and dues of the members. One Johnson had been the 
financier of Harmony Council during the whole of Marty’s membership in it, and 
upon Johnson’s death in 1932 he was succeeded in office by his wife, who was still 
occupying that position in the local council at the time of the trial below. 

The constitution and by-laws of the order provide that all assessments for 
every month shall become due and payable on the first day of the month; that the 
certificate of each member who has not paid his assessment by the last day of the 
month shall stand suspended without notice and without the necessity for the 
doing of any act by the order to effect such suspension; that all rights under the 
certificate shall thereupon be forfeited; and that no right under the certificate shall 
be restored until the certificate shall have been duly reinstated by the member 
complying with the laws of the order with reference to reinstatement. 

These laws deal with two contingencies, the first being the case of a beneficiary 
member under suspension for a period less than 60 days, and the second the case 
of a beneficiary member under suspension for a period exceeding 60 days but less 
than 6 months. 

In the first instance it is provided that any beneficiary member suspended by 
reason of nonpayment of an assessment may, if in good health and if not engaged 
in any prohibited occupation, be reinstated within 60 days from the date of his 
suspension upon the payment of all sums for which he would have been liable had 
he remained in good standing. 

In the second instance it is provided that any beneficiary member whose cer- 
tificate has been suspended for a term exceeding 60 days but less than 6 months 
shall be re-examined by a medical director of the association upon a special form 
of blank to be prescribed for that purpose, and that, if he is found to be in good 
health and if his examination is approved by the national medical director, he 
may then be reinstated upon payment to the financier of his council of the assess- 
ment and dues upon which he was suspended, together with the assessment and 
dues for the month in which he is reinstated. 

Plaintiff had always attended to the payment of her husband’s assessments for 
him, her practice being either to take the money in person to Johnson’s home, or 
else to make payment to him by mail, in which event she made use of express 
money orders which she would purchase at some agency located in her immediate 
neighborhood. 

In November, 1926, following Marty’s automatic suspension for the nonpayment 
of the September, 1926, assessment, plaintiff went to Johnson’s home, so she testi- 
fied, and tendered him the sum in which her husband was then in arrears, that 
being the sum necessary to be paid to bring about his reinstatement. Though there 
is no question raised about the sufficiency of the sum tendered, if there was 4 
tender, or that Marty was then in good health and engaged in no prohibited occu- 
pation, the evidence shows that Johnson refused to accept the money, but gave no 
reason for his refusal. 
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Nothing further was done by plaintiff until in March, 1927, when she mailed 
Johnson a letter in which she asked for her husband’s reinstatement, inclosing 
therewith a money order for a sum covering the assessment for September, 1926, 
for the nonpayment of which Marty had been suspended, as well as the assessment 
for March, 1927, that being the month in which reinstatement was sought. 

In reply plaintiff received a letter from Johnson under date of March 15, 1927, 
advising her that the last payment made on her husband’s account had been for the 
month of August, 1926; that 6 months had meanwhile elapsed so that her husband 
could not be reinstated; and that he was very sorry that she had been “so careless 
about it.” 

Assuming that Johnson was acting in good faith and not arbitrarily or capri- 
ciously, the fact is nevertheless that he was wrong in advising plaintiff that the term 
of 6 months had expired, since defendant itself concedes and bases its whole defense 
upon the fact that Marty’s suspension did not occur until September 30, 1926, which 
would mean that he had 6 months thereafter, or until March 31, 1927, within 
which to have been reinstated. In fact defendant makes no point in this case that 
the term of 6 months had expired when the second application for Marty’s reinstate- 
ment was made, but rather argues that the application was in any event insufficient 
for the reason that Marty had not submitted to any medical examination and no 
report of medical examination had been furnished to defendant for its approval, 
all as required by the constitution and by-laws of the association as conditions prece- 
dent to the reinstatement of a member under suspension for default in the payment 
of an assessment for a period in excess of 60 days. 

It is at once apparent that defendant is now endeavoring to justify any refusal 
to have reinstated Marty upon a far different ground than that which.was given by 
Johnson at the time as the reason for his refusal, he having put his refusal solely 
upon the ground that the time for making an application for reinstatement had 
expired. 

So far as concerns the question of a medical examination, plaintiff admits that 
no examination was made at the time of the application for reinstatement in March, 
1927, but she seeks to excuse the lack of such an examination by pointing out that 
Johnson, as the local officer of the association having to do with the details of 
reinstatement, did not ask for it. Incidentally, the matter of seeking reinstatement 
was not in anywise a new one to either plaintiff or her husband. It appears that 
in the 16 years her husband had been a member of the association he had been 
under suspension a total of fifty-nine times for the nonpayment of assessments, and 
that on five of those occasions he had not secured reinstatement until after the 
expiration of 60 days so that a medical examination was required. 


Plaintiff testified that the invariable practice had been for her to “send in to Mr. 
Johnson and then if he would reinstate him he would attend to the medical part 
of it. He would send and tell my husband where to go to the medical doctor. Mr. 
Johnson has told me to tell my husband where to go, or has written a letter to me 
advising me. * * * Mr. Johnson would send the papers to me—well I guess the 
doctor had them. I would be notified what doctor he would have to go to. He 
followed the same procedure in March, 1927, that he followed on other occasions. 
That is why I sent it in earlier and he would usually send back and tell him where 
to go.” 

_ Defendant first assigns error to the refusal of its requested peremptory instruc- 
tion at the close of the entire case. 


_[1, 2] A considerable portion of its argument is directed to the proposition that 
plaintiff's evidence was so incredible as not to have presented an issue of fact for 
the jury’s consideration. With this suggestion we cannot agree. We appreciate 
that there were many confessed inaccuracies and changes occurring throughout 
the course of plaintiff’s testimony, which we have of course taken no note of in our 
statement of the facts wherein we are bound to give plaintiff the most favorable 
view of the evidence in determining the legal question of whether a submissible 
case was made in her behalf. But, though her own previous testimony did call for 
many explanations on her part as the defense upon the facts was unfolded before 
the jury, her evidence was not at all incredible as a matter of law, even though 
the jury, acting within its special province, might undoubtedly have seen fit to have 
dishelieved it. To the contrary, it is to be taken upon demurrer as having established 
the truth of the facts to which it was directed, and our special province is to 
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determine, not whether it should have been believed, but whether, when it was 
believed, it sufficed as a matter of law to support plaintiff’s recovery on the certifi- 
cate. ; 

[3] Now there is no question about the fact, either that Marty became auto- 
matically suspended from the order on September 30, 1926, or that he was never 
officially reinstated upon the books and records of the order. But that this is true is 
nevertheless no bar to plaintiff’s recovery in this action, if it should appear from 
the evidence that every necessary effort was put forth in Marty’s behalf in order to 
secure the reinstatement to which he was entitled under the laws of the order, and 
that reinstatement was denied him by the arbitrary and capricious action of John- 
son, the financier of the local council, to whom alone was intrusted the details of 
the reinstatement of members under suspension for the nonpayment of assessments, 

There is no very serious question but that, assuming the truth of plaintiff's evi- 
dence, the necessary steps were taken by her in November, 1926, to have effected her 
husband’s reinstatement at that time. He was then in good health and engaged in 
no prohibited occupation, and the tender to Johnson was for the necessary sum for 
which Marty. would have been liable had he not theretofore brought about his 
suspension from the order. 

Defendant’s point seems to be, however, that instead of relying upon the 
attempted reinstatement of November, 1926, plaintiff made the second attempt to 
secure her husband’s reinstatement in March, 1927, so that the question of her 
right to recover in this action is to be determined in the light of the effectiveness of 
the steps she took in her husband’s behalf on such second occasion. 

Even in the case of the attempted reinstatement of March, 1927, we think that 
every effort was made in Marty’s behalf which was required of him in order to 
entitle plaintiff now to claim a constructive reinstatement. The tender was con- 
cededly for the correct amount of money, and Marty was shown to have been then 
in good health so that he could have passed the medical examination. It is of 
course true that he received no medical examination, but the lack of it was not to be 
attributed to his fault. He followed the same steps for securing his reinstatement 
as had been required of him on all similar occasions in the past, and he was ready 
and willing to be examined by any doctor to whom Johnson might have directed 
him. Obviously it would have been necessary for him to have been examined by a 
doctor whose report the order would have accepted, and it would have been 
necessary too that such doctor should have been supplied with a “special form of 
blank” prescribed by the order for the making of the report of such examination. 
No doctor other than one in defendant’s employ could have been expected to have 
had such blanks on hand, and in the very nature of things the blanks would have 
had to come from defendant itself, whether supplied by it direct to the doctor, or 
else supplied to Marty to be taken by him to the doctor chosen to make the 
examination. 

But the evidence shows that, instead of accepting Marty’s tender and arranging 
for his examination as it was Johnson's duty to do under the rules of the order, he 
refused the tender and application for reinstatement, and arbitrarily put his refusal 
upon a ground which defendant now concedes was erroneous. Under this view of 
the evidence the rejection of the application was wrongful, and, having been 
wrongful, Marty was not required thereafter to continue to pay or tender assess- 
ments in order to have preserved his true legal status as a beneficiary member of the 
order, with the result that upon his death plaintiff's rights in this action are no dif- 
ferent than they would have been if the application for reinstatement had in fact 
been accepted. Hawkins v. Washington Fidelity National Insurance Co. (Mo. 
App.) 78 S.W.(2d) 543: Spencer v. Security Benefit Ass’n (Mo. App.) 297 S. W. 
989; Klinkhardt v. Crescent Insurance Co. (Mo. App.) 47 S.W.(2d) 210; Newman 
v. John Hancock Mutual Life Insurance Co., 216 Mo. App. 180, 257 S. W. 190; 
Newman v. John Hancock Mutual Life Insurance Co. (Mo. App.) 7 S.W.(2d) 
1015; Murphy v. Brotherhood of Railroad Trainmen (Mo. App.) 199 S. W. 730. 

Upon this theory there was a case made for the jury, and defendant's requested 
sew instruction in the nature of a demurrer to all the evidence was properly 
refused. 

[4] With defendant making an issue of the truth of plaintiff's version of the 
facts having to do with the attempted reinstatement of her husband's certificate, it 
is obvious that nothing in the whole case lent greater credence to her testimony than 
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did the corroboration it received from the introduction in evidence of Johnson’s 
letter to her of March 15, 1927, which disclosed on its face that it was in reply to a 
communiation from her in regard to the time of the occurrence of her husband’s 
suspension and the possibility of his reinstatement. It will be recalled that it was in 
this letter that Johnson advised plaintiff that the period of 6 months for her hus- 
Bars semen had expired, and that he was sorry that she had been “so care- 
less about it.” 

Defendant attempted to exclude the letter-at the time it was offered in evidence 
by plaintiff, and now makes the point that its admission was error, in that it had not 
been shown at that stage of the case that Johnson was the agent of defendant, with 
power and authority to bind defendant by the statements contained in the letter. 

It is true that at the time the letter was offered in evidence plaintiff had shown 
no more than that Johnson was the financier of the local council, and that it was to 
him, and to him alone, that she had always paid her husband’s assessments. This 
of itself may not have sufficed to show Johnson’s agency for the national organiza- 
tion, but, if not, there was nevertheless abundant evidence adduced later in the 
case, when the constitution and by-laws of the order were read in evidence, to show 
that Johnson’s relations to the order were such as to have constituted him its agent 
in the matter of receiving assessments and applications for reinstatement of sus- 
pended members. Godwin v. National Council Knights and Ladies of Security, 166 
Mo. App. 289, 298, 148 S. W. 980; Andre v. Modern Woodmen of America, 102 Mo. 
App. 377, 76 S. W. 710. 

In fact, we do not understand that defendant argues in anywise to the con- 
trary, but stands only upon the proposition that the offer of the letter was prema- 
turely made. As to this, it is enough to say that the subsequent establishment of 
Tohnson’s status as the agent of defendant in the matter to which his letter was 
directed cured any error that might otherwise have existed with respect to the 
admission of the letter in evidence short of the identification of his status, so that 
for our purposes the letter is to be considered for whatever it was worth in 
determining the question of plaintiff’s rights to have had her case submitted to the 
jury. Gage v. Averill, 57 Mo. App. 111. 

[5] This brings us then to the complaint that the court committed error in 
giving of plaintiff’s instructions Nos. 3 and 4. 


By instruction No. 3, the jury were told that, if they found that plaintiff had 
tendered to the agent of defendant the unpaid assessments for the months of 
September and October, 1926, and that said tender, if any, had been made during 
the month of November, 1926, and that at the time the deceased was in good health 
and engaged in no prohibited occupation, and that defendant or its agent refused to 
accept said tender, then the verdict should be in favor of plaintiff, and against 
defendant. 

By instruction No. 4, the jury were told that, if they found that plaintiff, on or 
about March 15th, 1927, had tendered to defendant or its agent the assessments for 
the months of September 1926, and March, 1927, and that the deceased had offered 
to comply with the by-laws of the order in reference to reinstatement, and that at 
the time of the tender, if any the deceased was in good health, and that defendant 


refused to accept the tender, then the verdict should be in favor of plaintiff, and 
against defendant. 


_ In the light of what we have already said regarding the propriety of the sub- 
mission of the case to the jury as against defendant’s demurrer to the evidence, it 
is apparent that neither of these instructions is to be held erroneous for the want 
of evidence to support it, and all of defendant’s suggestions to the contrary may be 
disregarded without further comment. 

As to instruction No. 3, however, defendant makes the specific point that it was 
erroneous in so far as it directed a verdict for plaintiff upon a finding that plaintiff's 
tender of the amount of assessments in arrears had been made “during the month 
of November, 1926.” It bases its point upon the fact that the reinstatement hypo- 
thesized in the instruction could only have been made by the suspended member 
within 60 days from the time of his suspension, and that, inasmuch as Marty’s 
suspension occurred on September 30, 1926, the 60 days for reinstatement would 
have expired on November 29, 1926, so as not to have included the whole of the 
month of November. 

The best answer to this contention is that issue was joined between the parties, 
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not as to whether the tender of the past due assessments had been 
made in time, that is, within 60 days of the date of suspension, but instead 
as to whether tender had been made at all. Conceding that the instruction 
did purport to give plaintiff the benefit of one extra day for the making of 
her tender, the error was of unimportance and could not have misled the jury 
when no issue of time was involved in the case. Plaintiff had testified that she had 
made the tender “around the middle of November, 1926,” and it is inconceivable, 
therefore, that defendant’s rights could have been prejudiced by the fact that the 
instruction unfortunately referred to 2 calendar months rather than to the definite 
period of 60 days within which an effective tender might have been made. 

Defendant assigns error to the refusal of some five requested instructions 
designed to cover different features of the case. To set them out verbatim, or to 
refer to them with particularity, would serve no useful purpose. Taken together, 
they would have had the effect of requiring the return of a verdict for defendant. 
If we are correct in our assumption that plaintiff made a case for the jury upon 
the theory which we have heretofore Uiscussed, then it necessarily follows that the 
court ruled properly in refusing the five instructions. Indeed defendant seems to 
take the same view of the situation, since it spends its force upon the question of 
the demurrer to the evidence, and does not touch specifically upon the court's 
refusal of the particular instructions in the course of its printed argument. 

[6, 7] Finally defendant makes the point that the judgment was in any event 
excessive, in that it made no deduction for the amount of unpaid assessments 
and interest thereon accruing over the period from the time of Marty’s constructive 
reinstatement up to the time of his death. 

Had ‘the point been insisted upon below, defendant would now be entitled to 
prevail upon it, that is, assuming that evidence had been introduced to show what 
the assessments would have amounted to over that period. In other words, the fact 
that defendant wrongfully refused to reinstate Marty, so that he was thenceforth 
relieved from the necessity for the tender of further assessments, did not mean 
that he was thenceforth to have free insurance. To the contrary, the assessments 
should have continued to accumulate as a charge against his certificate, so that upon 
his death plaintiff would have received the amount of the certificate with the 
amount of unpaid assessment and interest deducted therefrom. Newman v. John 
Hancock Mutual Life Insurance Co. (Mo. App.) 7 S.W.(2d) 1015; Biggs v. 
Modern Woodmen of America (Mo. App.) 71 $.W.(2d) 783. 

The trouble is, however, that in its answer, wherein defendant made an issue 
of plaintiff’s right to recover upon the certificate at all, it alleged that “the amount 
due on said contract of insurance at the time of the death of the said John O. 
Marty, if the same had been a valid and subsisting contract of insurance, would 
have been not to exceed $1,945.60,” allowing for a deduction provided for in the 
certificate itself for the purpose of creating and maintaining a reserve fund. The 
sum so alleged by defendant was the precise amount for which plaintiff prayed a 
recovery in the submission of her case; no instruction was requested by defendant 
further limiting her recovery; and in the motion for a new trial no point was made 
that the verdict was in anywise excessive. It follows, therefore, that the present 
claim of the verdict’s excessiveness comes too late to permit our consideration of it, 
even though it may doubtless be true that no deduction was made for the amount 
of the accrued assessments due upon the certificate. 

The judgment rendered by the circuit court should be affirmed, and the Com- 
missioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


WEINTRAUB v. ABRAHAM LINCOLN LIFE INS. CO. No. 18506. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1936. 
99 Southwestern Reporter (2d) 160. 
10. AGENCY. 


In action on alleged oral contract of insurance, refusal of requested instructions 
relating to authority of insurer’s agent to bind insurer by oral contract and modify- 
ing such instructions so as to require jury to hold insurer liable for acts of its 
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agent which agent had apparent authority to do and giving of instructions as 
modified held not error. 


(For other cases, see Insurance, Dec. Dig. § 669([1].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Suit by Louis J. Weintraub against the Abraham Lincoln Life Insurance Com- 
pany. From an adverse judgment, the defendant appeals. 

Affirmed. 

Carlin P. Smith, John V. Hill, and G. R. Boyer, all of Kansas City, for 
appellant. 

Myer M. Rich, of Kansas City (Isadore Rich and Murray D. Schwartz, both of 
Kansas City, of counsel), for respondent. 

REYNOLDs, Judge. 

The plaintiff seeks to recover against the defendant on an alleged oral contract 
of accident insurance. 

The suit was instituted before Louis J. Mazuch, a justice of the peace of Kaw 
township, Jackson county, Mo., and was later transferred by change of venue to 
Joseph J. Dougherty, justice of the peace of Kaw township, Jackson county, Mo.; 
and, from a judgment rendered upon the trial had before the latter named justice, 
an appeal was had to the circuit court of Jackson county, where, upon trial before a 
jury, a verdict was returned in favor of the plaintiff for $400 on the contract of 
insurance and for $50 for attorney’s fees. A judgment was rendered for the plaintiff 
upon said verdict in the full sum of $450 from which, after unsuccessful motion for 
a new trial and in arrest of judgment, the defendant prosecutes this appeal. 

The statement or petition filed by plaintiff before the justice of the peace in sub- 
stance charges that defendant was a corporation duly organized according to law, 
engaged in the accident and life insurance business and duly authorized to do so; 
that, about August 2, 1933, defendant, through its agents acting within the scope 
of their employment, solicited plaintiff for an accident insurance policy and 
obtained from him an application for such insurance and “agreed with the plaintiff 
that if plaintiff would give to said defendant his check for the premium on said 
insurance that such insurance, thus applied for, would take effect from the date 
when plaintiff’s premium check would be cashed; that said insurance was to pay to 
plaintiff, in the event of accidental injuries, the sum of two hundred ($200) dollars 
per month for total disability, and the sum of one hundred ($100) dollars for 
partial disability; that plaintiff gave to defendant on said date his check covering 
said premium” in the sum of $40.20; that said check was cashed on August 8, 1933; 
that on August 9, 1933, plaintiff became totally disabled by injuries sustained by 
external, violent, and accidental means in a motorcar collision near Springfield, 
Ill.; that said insurance was in full force and effect at the time of said accident; 
that plaintiff notified defendant of said accident and of his disability; that defendant 
denied all liability, and had failed and neglected to pay plaintiff the sum insured; 
that plaintiff had performed all of the conditions of the agreement entered into 
with defendant; that defendant had “vexatiously and without just cause refused 
to pay the amount to which plaintiff is entitled’; that plaintiff had been totally 
disabled for a period of two months, entitling him to $400; and that, by reason of 
defendant’s vexatious refusal to pay, plaintiff is entitled to damages in the sum of 
$40 and $50 attorney’s fees. Wherefore plaintiff prayed judgment against defend- 
ant in the total sum of $490. 

In the circuit court, defendant filed answer, in which, after first tendering the 
general issue, it is in substance admitted that defendant is a corporation engaged 
in the life and accident insurance business and that, on August 2, 1933, it took from 
plaintiff an application for accident insurance duly executed by plaintiff but alleged 
that said application contained among other provisions a paragraph marked “(23),” 
which is quoted as follows: ; 

“Do you agree that the policy hereby applied for will not take effect unless 
and until it is delivered to and received by you and the first premium is paid, all 
while you are in good health and free from all injury, and that the Company is not 
hound by any knowledge of, or statements made by, or to any agent, unless set 
forth herein? Answer. ‘Yes.’” 

_It is denied in said answer that defendant ever agreed to issue any policy to 
plaintiff or ever became obligated in any manner to issue a policy; that plaintiff's 
application for insurance was ever accepted by defendant or any one for it; that 
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there had ever been a contract of insurance issued by defendant in favor of plain- 
tiff; and that there was ever any contract of insurance in force between plaintiff 
and defendant. It is affirmatively alleged therein that plaintiff's application for 
insurance was rejected by defendant on August 14, 1933, and that plaintiff was 
duly notified of such rejection. It is further affirmatively alleged in said answer 
that on August 22, 1933, defendant tendered to plaintiff $40.20, the amount of the 
premium tendered by plaintiff on August 2, 1933, and that, said tender being refused 
by plaintiff, defendant subsequently, on November 9, 1933, paid said sum of 
$40.20 into court. 

i - reply to the answer was filed, but the case was tried as if one had been 
led. 

Opinion. 

1. Defendant in its brief in this court makes seven assignments of error. 
Such assignments of error are fully embraced under the heading “Points and 
Authorities,” in such brief, which are as follows: 

“I, The court erred in overruling defendant’s Instruction ‘A’ in the nature 
of a demurrer offered at the close of plaintiff’s testimony, for the reason that no 
evidence was offered sufficient to prove that a valid contract of insurance was in 
force or that there was any contract in existence. 

“II. The court erred in overruling defendant’s Instruction ‘B’ in the nature 
of a demurrer offered at the close of all the evidence, for the reason that the 
record conclusively shows no written contract of insurance was issued or delivered 
to the plaintiff, and under the law of Missouri there can be no oral contract of life, 
health and accident insurance. Hence, the subject matter of the suit fails. 

“IIT. The court erred in giving plaintiff’s Instruction No. 1 submitting the 
proposition of an ‘oral contract of insurance’ for the jury’s consideration. 

“IV. The court erred in refusing to give defendant’s Instructions ‘C’ and ‘D’ 
as offered, and erred in modifying defendant’s said Instructions ‘C’ and ‘D’ and 
giving same as modified. ‘ 

“V. The court erred in refusing to give defendant’s Instructions ‘K’ and ‘L.’ 

“VI. The court erred in giving plaintiff’s Instruction 2, which erroneously 
instructed the jury on the question of vexatious delay and attorney’s fees, there 
being insufficient evidence to support the giving of such instruction if a proper 
instruction had been offered. 

“VII. The court erred in admitting parol testimony to contradict the terms of 
written instruments.” 

2. Plaintiff has filed a motion to dismiss defendant’s appeal on the ground that 
defendant’s abstract of record fails to ‘set forth so much of the record as is neces- 
sary for a full understanding of all of the questions presented to this court for 
decision upon this appeal. In other words, it is contended that defendant has failed 
to comply with rule 15 of this court, which requires it to file a complete abstract 
or abridgment of the record setting forth so much thereof as is necessary to a full 
understanding of all of the questions presented to this court for decision. 

f1] Plaintiff, in support of his motion to dismiss, has filed an additional abstract 
which recites that it is neither a complete abstract of the record nor of that part of 
the record omitted by defendant and that plaintiff refuses to furnish a complete 
abstract or a complete abstract of that part of the record omitted by defendant. 

That this course is open to be pursued by plaintiff appears from what is said 
in Dixon v. Thomas, 91 Mo. App. 364; Craven v. Midland Milling Co. (Mo. App.) 
228 S.W. 513; Calkins v. Engle, 221 Mo. App. 1173, 300 S.W. 997, and other author- 
ities cited therein. 

[2] 3. It has been held that the decisions of a court of competent jurisdiction 
are presumed to be well founded, and that facts, without proof of which the verdict 
could not have been found, are presumed to have been proved at the trial. 

[3] Where a judgment is reviewed on appeal, it is prima facie to be considered 
a right decision. The onus probandi lies on the appealing party to show that it is 
wrong. Riney v. Vanlandingham, 9 Mo. 816; Calkins v. Engle, supra, 221 Mo. App. 
1173, 300 S.W. 997, loc. cit. 998. 


[4] It is the duty of the appellant to see that a complete abstract is furnished to 
the appellate court. Vaughan v. Kansas City, S. & M. R. Co., 34 Mo. App. 141; 
Calkins v. Engle, supra, 221 Mo. App. 1173, 300 S.W. 997, loc. cit. 998. 


[5] It seems, under the authorities, that there are two courses open to the 
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respondent when the appellant has not furnished a complete abstract. One is to 
furnish all the evidence himself, which he has a right to do. This right is given him 
by rule 15 of this court. . 

There is, however, another way in which the respondent may treat the matter, 
if the abstract filed by the appellant does not show upon its face that it is incom- 
plete. Respondent may file an additional abstract showing that the abstract of 
appellant is incomplete and, at the same time, decline to furnish a complete abstract. 
This latter course seems to have been followed in the case of Dixon v. Thomas, 
supra, cited with approval in Craven v. Midland Milling Co., supra. Smith v. Wil- 
son (Mo.App.) 296 S.W. 1036, loc. cit. 1039; Gorka v. Gorka, 221 Mo.App. 1033, 
295 S.W. 515; Calkins v. Engle, supra, 221 Mo.App. 1173, 300 S.W. 997, loc. cit. 998. 

5. That defendant’s abstract in the instant case is insufficient appears from the 
following facts: (1) It omits Exhibit No. 1 offered in evidence, which is shown in 
plaintiff’s additional abstract page 6. (2) Much, if not all, of the testimony set out 
in plaintiff's additional abstract fails to appear in defendant’s abstract and is omitted 
therefrom. (3) Exhibit C, identified by the witness Hildebrand and introduced in 
evidence, as appears from defendant’s abgtract page 17 purporting to be the contract 
between defendant and the Hildebrand Insurance Agency, Inc., does not appear set 
out in full in defendant’s abstract, but only sections 1, 3, and 13 thereof. By section 
3 of said exhibit it is provided: “Second party and such agents as he may appoint 
are not authorized to make, alter or discharge contracts for the First Party except 
as herein specifically provided. * * *’ The omission of portions of Exhibit C 
(purported contract) renders it impossible for the court upon this appeal to deter- 
mine what contracts the second party was authorized to make or the circumstances, 
if any, under which it was authorized to make contracts at all. ‘ 

Whether the Hildebrand Insurance Agency, Inc., made an insurance contract with 
plaintiff for defendant and whether it had authority so to do are material questions 
in the case. 

Exhibit D, identified by the witness Hildebrand and admitted in evidence as 
shown by defendant’s abstract page 19, is not set out in defendant’s abstract of the 
record. There is much evidence set out in plaintiff’s additional abstract bearing 
upon and tending to show the authority of the Hildebrand Insurance Agency, Inc., 
as agent of defendant, to make contracts of insurance for defendant, oral or writ- 
ten, or evidence from which its authority to make contracts reasonably appears, 
which does not appear in defendant’s abstract; and there is also much evidence in 
plaintiff's additional abstract which tends to show and from which it may be rea- 
sonably inferred that the Hildebrand Insurance Agency, Inc., as agent for defendant, 
made the oral contract of insurance with plaintiff in question, sued on by plaintiff, 
which evidence is omitted from defendant’s abstract of the record. 

From plaintiff’s additional and incomplete abstract, it appears that defendant 
has filed a very incomplete abstract of the evidence. 

6. Moreover, defendant in its abstract in this case does not pretend to set out 
the oral evidence as contained in the transcript in the words contained in the tran- 
script. It simply sets out in the abstract its version of the evidence as it sees it— 
that is to say, what the effect and meaning of the evidence is in its opinion. Good- 
son v. Wabash, St. Louis & P. R. Co., 23 Mo. App. 76. 


7. Upon the trial in the circuit court, at the Slose of plaintiff's case, defendant 
requested an instruction lettered “A,” in the nature of a demurrer to plaintiff’s case, 
which was by the court denied and overruled. Again, at the close of the whole 
case, defendant requested an instruction lettered “B,” in the nature of a demurrer, 
which was by the court denied and overruled. Defendant now complains, on this 
appeal, of the action of the court below in denying its requested instruction A and 
in overruling its demurrer as error, in that no evidence was offered sufficient to 
prove that a valid contract of insurance was in force or that there was any contract 
of insurance in evidence. It also now complains of the action of the court below 
in denying its requested instruction B and in overruling its demurrer as error, in 
that the record conclusively shows that no contract of insurance was written or 
delivered to plaintiff and because, under the law, there can be no oral contract of 


ae health, or accident insurance and because the subject-matter of the suit had 
ailed. 


[6] It is the rule in this state that an appellate court will not review the rulings 
of the trial court in sustaining or refusing a demurrer to the evidence unless the 
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abstract of record contains all of the evidence. Craven v. Midland Milling Co., 
supra, and authorities therein cited, 


In passing on the correctness of the rulings of the court in these respects, it is 
necessary that the abstract contain the entire evidence as given at the trial. It is 
not sufficient that the appellant incorporate into the abstract his version of what 
the evidence is. There might very well be some very important matter omitted 
which would Ga: a the entire aspect of the case. Moore v. Harmes, 123 Mo. App. 


34, 99 S. W. 764; Jackson v. Wabash R. Co,, 85 Mo, App. 443; Goodson v. Wabash, 
St. Louis & P. R. Co., supra, 


[7] Where a point is made as to the sufficiency of the evidence, the appellant 
should set out in his abstract in hec verba as much of the transcript as contains all 
of the evidence on that question. Without such an abstract, we are unable to say 
what the evidence is or what its effect is unless we examine the transcript, which we 
will not ordinarily do (Goodson v. Wabash, St. Louis & P. R. Co., supra) and which 
we will not do in this case, 


[8] It therefore follows that defendant’s abstract is not sufficient for the pur- 


pose of a review by this court of the action of the trial court with respect to the 
refusal of its instructions A and B and the overruling of its demurrers complained 
of. 

The same is true with reference to its third point relating to plaintiff’s instruc- 
tion No. 1, submitting the proposition of an oral contract of insurance to the jury 


for its consideration. We cannot determine whether the court committed error as 


charged by defendant in such regard, for the reason that defendant’s abstract of 
the record fails to set forth the evidence given in the case on the trial. 

[9] The presumption is that the matters omitted from the abstract show the 
situation in the light most favorable to the plaintiff. 

Likewise, the same is true with respect to defendant’s points 5 and 7, the first 
of which relates to the refusal of the trial court to give defendant’s instructions 


K and L, and the latter of which relates to the admission of parol testimony upon 


the trial alleged to be contradictory of certain written instruments in evidence. A 
consideration of said points or either of them involves a full statement of all of 
the evidence in the record bearing upon such points. 

It follows that defendant’s abstract of record, in failing to give all of the 
evidence and in failing to set it out hec verba, is insufficient for a review of the 
court’s action by us as presented by defendant's points 1, 2, 3, 5, and 7. Craven v. 
Midland Milling Co., supra, and authorities therein cited. It will be assumed, 
under such circumstances, that the matters omitted from the abstract show the 
situation in the light most favorable to plaintiff (respondent herein) and are 
sufficient to support the judgment. 

8. However, a consideration of points 4 and 6 made by defendant is not barred 
by reason of the insufficiency of the abstract but remain to be disposed of on their 
merits: and plaintiff's motion to dismiss the appeal cannot be sustained. 

[10] 9. The fourth point made by defendant relates to the refusal of the 
trial court to give defendant’s instructions C and D as requested and in modifying 
the same and giving the same as modified. 

Instructions C and D as requested are as follows: 

“C. The court instructs the jury that the burden is on the plaintiff to establish 
his case by a preponderance of the evidence, and unless you find and believe by the 
greater weight of all of the credible testimony in this case that at the time the 
plaintiff signed an application for insurance, F. L. Hildebrand entered into a valid 
and binding agreement, in which he agreed that an oral contract of insurance was 
to become effective immediately upon the acceptance of the premium, if you so 
find, and unless vou further find that the said F. L. Hildebrand had full power 
and authority to bind the defendant under such an oral contract of insurance, then 
you are instructed that the plaintiff can not recover, and your verdict must be for 
the defendant.” 

“LD. The court instructs the jury that if you find and believe from the evidence 
that F. L. Hildebrand was an agent for the defendant, and that as such agent he 
had no authority to make, alter or discharge contracts of insurance for the defend- 
ant, but that his only authority was to solicit applications for policies of insurance, 
collect the premiums on the same and forward them to the defendant company, if 
you so find, you are instructed that F. L. Hildebrand had no authority to enter 
into any agreement with the plaintiff in which the said F. L. Hildebrand con- 
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tracted and agreed that a policy of accident insurance would be in full force and 
effect as soon as the premium was accepted from the plaintiff, by him, and your 


verdict must be for the defendant and against the plaintiff.” 

The court refused both of said instructions as asked by defendant, but modified 
instruction C by striking out the word “full” in the twelfth line thereof as printed 
in the defendant’s abstract of the record and inserting in place thereof the word 
“apparent” and gave it as modified. It modified instruction D by inserting the 


word “apparent” before the word “authority” in the fourth line thereof as printed 


in the defendant’s abstract of the record and inserting the word “apparent” before 
the word “authority” in the sixth line thereof as printed in the defendant’s abstract 
of the record and gave said instruction as modified. 

We are unable to see where there was any error committed by the court, either 
in the refusal of said instructions as requested by defendant or in the modification 


of the same and the giving of them as modified. Nickell v. Phoenix Insurance 


Co, of Brooklyn, N. Y., 144 Mo. 420, 46 S. W. 435; J. A. Fay & Egan Co. v. Brown 
Machinery Co. (Mo. App.) 14 S.W.(2d) 491; Reiter v. Northwestern International 
Ins. Co. of Milwaukee, 211 Mo. App. 290, 243 S. W. 197: Shook v. Retail Hard- 
ware Mutual Fire Ins. Co., 154 Mo. App. 394, 134 S. W. 589. 

The sole question, where the party dealing with an agent is unaware of any 
limitation upon such agent’s authority, is as to such agent’s apparent authority to 


do the acts exercised by such agent. 
[11] 10. The sixth point made by defendant relates to plaintiff's instruction 


No. 2 which, defendant contends, erroneously directed the jury as to vexatious delay 
and attorney’s fees. Defendant contends that said instruction should have con- 
tained a definition of the term “vexatious delay.” There is no merit in this point. 
It has been a number of times held that the term “vexatious delay” as used in the 
statutes has an established meaning. Block v. U. S. Fidelity & Guaranty Co. 


of Baltimore, Md., 316 Mo, 278, loc. cit. 303, 290 S. W. 429; Porter v. Equitable 
Life Assur. Society of U. S. (Mo. App.) 71 S.W.(2d) 766, loc. cit. 778. If defend- 


ant desired the term defined, it should have asked an instruction defining it. 
Such being the case, it is mecessary only that the instructions substantially 

follow the language of the statute, which the instruction in question appears to do. 

Defendant’s point that such an instruction was erroneous in that it failed to define 


the term “vexatious delay” is not well made. 


11. It is suggested by defendant that any insufficiency existing in the abstract 
of record filed by it has been corrected by the plaintiff’s additional abstract of the 
record; and defendant cites the case of Kirkpatrick v. American Creosoting Com- 
pany, 225 Mo. App. 774, 37 S.W.(2d) 996. However, the additional abstract of 
record furnished by plaintiff does not purport to be, and is not, a complete abstract 
of the record or a complete abstract of that part of the record omitted by defendant 
from its abstract. It is expressly so stated on the face of such additional abstract. 
Such additional abstract of the record also serves the purpose of showing that 
defendant’s abstract of the record is incomplete and insufficient. If we should 
therefore consider both defendant’s abstract and the additional abstract by plain- 
tiff together, we would yet have an insufficient and incomplete abstract; for neither 
of said abstracts appears to be complete and the presumption that the omitted 
portions would show the situation in the light most favorable to plaintiff and be 
sufficient to support the judgment would still prevail. 

12. It is further suggested by defendant that only sections 1, 3, and 13 of 
Defendant’s Exhibit C (being the purported contract of agency between defendant 
and the Hildebrand Insurance Agency, Inc.) were introduced in evidence. Such 
may be true, but the record does not so show. All that the record shows is that 
the entire exhibit was identified. It does not show at any place, so far as we have 
heen able to find, that only part of said purported contract was introduced in 
evidence. In its abstract of the record at page 17. defendant states that the 
pertinent paragraphs ot Exhibit C “are as follows,” and then quotes sections 
1, 3, and 13 but omits the rest. That this is true is but a mere matter of opinion 
upon defendant’s part, but that is a long shot from saying that only such sections 
were introduced in evidence and not the entire exhibit. 

13. For the reasons hereinbefore stated, plaintiff’s motion to dismiss the 
appeal herein cannot be sustained, although, as found, the abstract of the record 
Is insufficient to determine the questions sought to be raised by defendant’s points 
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numbered 1, 2, 3, 5, and 7. We cannot pass upon the questions presented under 
such points, and they are not before us. 

14. Points numbered 4 and 6 presented in defendant’s brief, however, are before 
us for consideration upon the merits; and each is considered upon the merits; and 
each is disposed of adversely to defendant and to its contentions for the reasons 
hereinbefore set out in this opinion, in the consideration given such points. 

The judgment of the circuit court is affirmed. 

All concur. 


METROPOLITAN LIFE INS. CO. v. MANGRAVITE et al. 
Court of Chancery of New Jersey. Dec. 10, 1936. 
188 Atlantic Reporter 445. 
1. BENEFICIARY. 


Only beneficiary named in life policy has right to proceeds thereof. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 
2. FACILITY OF PAYMENT. 

Facility of payment clause in life policy is for benefit only of insurer and 
creates no right to compel payment thereunder. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. REIMBURSEMENT. 

One paying -premiums on life policy, naming another as beneficiary, under 
mistaken belief that payer was to receive proceeds thereof, held entitled to 
reimbursement out of policy proceeds on insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Syllabus by the Court. 

1. No one except a beneficiary named in an insurance policy has a right 
to the proceeds thereof. 

2. The facility of payment clause in insurance policies is for the benefit 
only of the insurer and creates no right to compel payment thereunder. 

3. Where a person not named as a beneficiary in an insurance policy makes 
payments of premiums on an insurance policy in which he is not named as 
beneficiary, he is entitled to reimbursement out of the proceeds of the policy 
- o premiums paid by him in the belief that he was to receive the proceeds 
thereof. 

Suit by the Metropolitan Life Insurance Company, a corporation of the 
State of New York, against Michael Mangravite and Michaelino Grasso, execu- 
tor of the estate of Maria Patti (also known as Mary Patti), deceased. 

Decree in accordance with opinion. 

James A. Breslin, of Lyndhurst, for defendant Mangravite. 

Roegner & Levy, of Passaic, for defendant Grasso. 

Lewis, Vice Chancellor. 


This is an interpleader suit brought by an insurance company to determine 
the right to the proceeds of life insurance policies on the life of Maria Patti. 
The defendant Mangravite is the nephew of the insured. In 1930 he took out 
the first policy in question, and two years later the second policy, and paid all 
the premiums thereon until the death of his aunt, and ever since the issuance 
of the policies he has been in possession thereof. Upon her death, the proceeds 
of the policies were claimed by both the executor of her estate and by Mangra- 
vite. The policies were payable to the executor or administrator of the insured 
with, however, the usual facility of payment clause. It is contended on behalf 
of Mangravite that he is entitled to the proceeds because he took out and 
retained the policies, paid the premiums thereon, and considered that he was 
to receive the proceeds. 


[1, 2] It seems to be the well-settled law that no one except the beneficiary 
named in the policy, in this case the executor or administrator of the insured, 
has the right to collect the proceeds. The facility of payment clause is for the 
benefit of the insurance company, which, in the case of small industrial policres 
such as those here, is permitted to pay the face of the policy to other than the 
named beneficiary, usually to meet the immediate needs for funds for funeral 
expenses. In the instant case there was no necessity for this, since the decedent 
had an ample estate outside of the policies and her funeral expenses were met 
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therefrom. Marzulli v. Metropolitan Life Insurance Company, 79 N. J. Law, 
271, 75 A. 473; Caveny v. Healey, 94 N. J. Law, 28, 109 A. 204; Romano v. Met- 
ropolitan Life Insurance Company, 154 A. 396, 9 N. J. Misc. 458. 

[3] While, therefore, Mangravite is not entitled to the proceeds of the 
policies as such, yet the fact that he took out the policies and paid all the prem- 
iums over a course of years gives rise to an equity in his behalf to the extent 
of these premiums. Tepper v. Supreme Council of Royal Arcanum, 59 N. J. Eq. 
321, 45 A. 111; Metropolitan Life Insurance Company v. Tesauro, 94 N. J. Eq. 
637, 120 A. 918; Gifford v. Gifford, 93 N. J. Eq. 299, 115 A. 654. 

A decree will be advised accordingly, directing that there be paid to defend- 
ant Mangravite the amount of premium payments made by him, and that there 
be paid to the executor the balance of the funds now in court. If the parties 
cannot agree as to the amount of the premium payments by Mangravite, a 
reference will be ordered to determine this sum. 


METROPOLITAN LIFE INS. CO. v. LODZINSKI et al. 
Court of Chancery of New Jersey. Dec. 17, 1936. 
188 Atlantic Reporter 681. 
1, CONTEST. 

To avoid effect of incontestability clause in life policy, insurer must within 
specified period commence contest, either by instituting suit to avoid liability, or by 
filing answer in suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. CONTEST. 

As respects question whether contest of validity of life policy is timely, date 
of filing of bill in suit to avoid liability must be deemed to be that stated in clerk’s 
indorsement, in absence of satisfying proof to contrary. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


4. CONTEST. 


Contest of validity of life policy by institution of chancery suit by insurer to 
avoid liability was not begun until bill was filed. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
5. CONTEST. 


Insurer could not maintain suit contesting validity of life policy issued February 
21, 1933, providing that it should be incontestable after it had been in force two 
years from date of issue, where only proof as to date of filing of bill was clerk’s 
indorsement that it was filed February 21, 1935, notwithstanding that subpcena was 
issued and served on previous day. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
6. DATE OF POLICY. 


Where whole life policy substituted for endowment policy provided that date 
specified as “the date hereof” should be the date of old policy, such: date must 
be taken to be date referred to in provisions authorizing insurer to declare policy 
void in case of certain conditions or happenings at or prior to “the date hereof.” 

(For other cases, see Insurance, Dec. Dig. § 175.) 

7, DELIVERY. 


Where application for life policy, stating that policy should not be effective 
unless insured was in sound health on its delivery, was not attached to policy, 
and no such provision was contained in policy, which provided that it should 
constitute entire agreement, insurer could not avoid liability on policy on ground 
that insured was not in sound health at time policy was delivered (Comp. St. 
Supp. 1930, § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

8. FRAUD. 


Where insurer in bill to avoid life policy alleges actual fraud in its procure- 
ment, bill must be dismissed unless allegation is proved, notwithstanding proof of 
misrepresentations not constituting actual fraud which would otherwise be sufficient 
to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 
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9. FRAUD. 

Insurer held entitled to avoid liability on life policy, which replaced smaller 
policy, where insured at time of issuance of new policy was in last stages of tuber- 
culosis, on theory of fraud either in concealment of material facts, or in making 
false statements as to insured’s good health contained in application, notwithstanding 
that they were not copied into and annexed to policy. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
10. FRAUD. 

Signature of applicant, who was able to read and write, on application for life 
policy held conclusive proof, in absence of fraud, that applicant read application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

11. FRAUD. 

Party signing apie for life policy containing false statements without 
reading it is guilty of actual fraudulent misrepresentation to insurer, where signa- 
ture has not been induced by fraud. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

12. TUBERCULOSIS. 

Fact that insured obtained new policy in place of old policy rather than cash 
surrender value of old policy because of persuasion of soliciting agents of insurer 
held not to absolve insured of fraud in obtaining new policy while she was in last 
stages of tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

13. APPLICATION. 

Fact that copy of application for life policy containing false statements was 
not attached to policy as issued held not to preclude insurer from using such false 
a as basis of avoiding liability on ground of fraud in procurement of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Syllabus by the Court. 

1. To avoid the force and effect of an “incontestability” clause in a life 
insurance policy, the company must, within the specified period, commence a con- 
test in court proceedings, either by instituting suit to avoid liability or by filing 
answer in a suit brought to recover under the policy. 

2. Where the company institutes a suit in chancery to avoid liability, no contest 
is begun until the bill is filed. 

3. A suit in chancery is not commenced by the issuance of subpoena without 
bill filed; it is not commenced until the filing of the bill and the issuance of process 
have both occurred. 

4. In the absence of satisfying proof to the contrary, the date of the filing 
of the bill must be deemed to be that stated in the clerk’s indorsement. 

5. Where, in substitution for a prior policy, a new policy is issued in which 
the date specified as “the date hereof” is the date of the old policy, that date must 
be taken to be the date referred to as “the date hereof” in other provisions of 
the policy. 

6. An agreement by the insured in the application for the policy that the policy 
shall not be effective unless the insured is in sound health on the delivery of the 
policy cannot avail the company where no copy of the application is attached to 
the policy and no such agreement is otherwise contained in the policy. 


7, Where, in a bill to avoid a life insurance policy, the company alleges actual 
fraud in the procurement, such allegation must be proven or the bill be dismissed, 
notwithstanding the proofs show such misrepresentation (not constituting actual 
fraud) as would otherwise be sufficient to avoid the policy. 


8. Fraudulent misrepresentation or concealment of material facts in the pro- 
curement of such a policy is ground for avoiding the policy, notwithstanding the 
false and fraudulent statements in the application for the policy are not copied 
into or annexed to the policy. 

9. The signature of the applicant for such policy, to the questions and answers 
in the application, is conclusive proof, in the absence of fraud, that the applicant 
read and knew the same. : 

10. One who signs an application for insurance without reading the same (in 
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the absence of having been fraudulently induced so to do) is guilty of actual 
fraudulent misrepresentation to the company. 

Suit by the Metropolitan Life Insurance Company against Magdalena Lodzin- 
ski and others, wherein defendants filed a counterclaim. 

Decree in accordance with opinion. 

McCarter & English, of Newark, for complainant. 

Nathan Reibel, of Elizabeth, for defendants. 

BucHANAN, Vice Chancellor. 

Complainant’s bill seeks to have two insurance policies set aside and declared 
void on the ground of their having been obtained as a result of misrepresentation 
on the part of the assured. The first cause of action deals with a policy for 
$1,000 issued on the life of Bertha T. Lodzinski on February 21, 1933, in favor of 
her mother, Magdalena Lodzinski. The second cause of action deals with an 
industrial whole life policy for $584 on the life of Bronislawa Lodzinski, in favor 
of her executor or administrator, actually issued December 24, 1934, but dated 
February 20, 1928, which was the date of a prior policy for which this one was 
substituted. 

As to the first cause of action; the proofs show that there were in fact 
material misrepresentations in the application for the policy. It is unnecessary to 
determine whether or not it was requisite for complainant to prove actual, conscious 
fraud, or whether or not the proofs establish such actual, conscious fraud, because 
it is concluded that complainant is barred, under the “‘incontestability clause” of 
the policy, from endeavoring to avoid liability thereunder. 

This clause provides that the policy “shall be incontestable after it has been 
in force for a period of two years from its date of issue, except for non-payment 
of premiums” (and another exception not here material). There is no exception, 
such as is found in some of these clauses, for either misrepresentation or actual 
fraud. 

The date of issue of the policy was February 21, 1933. The last day on 
which the policy might be contested was February 20, 1935, Travelers’ Life Ins. 
Co. vy. Leonard, 120 N. J. Eq. 6, 183 A. 686, as complainant concedes. 

[1] Admittedly, no contest of this policy was set up or attempted by 
complainant in any suit or court procedure prior to the institution of the present 
suit. Cdmplainant introduced evidence tending to prove that it had, prior to 
this suit, notified defendant that it denied and contested liability on the policy, 
and contends that this was an act of contest sufficient to avoid the bar of the 
clause. This question seems not hitherto expressly decided in this state. There 
is some authority in other states in support of complainant’s contention; but_the 
determination by the New York Court of Appeals in Killian vy. Metropolitan Life 
Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956, that a contest (under the 
meaning of such a clause) occurs or begins only when the insurer institutes 
a suit to avoid liability or files answer in a suit brought by the insured or the 
beneficiary, not only is supported by the weight of authority, but is based upon 
reasoning in which this court concurs. A similar view is obviously inherent in 
the opinion in New York Life Ins. Co. v. Steinman, 103 N. J. Eq. -403, 143 A. 
529. That rule therefore is hereby adopted. 


[2] The bill in this suit is marked by the clerk “Filed Feb. 21, 1935.” There 
is no other proof as to the date of its filing, except proof that it was, on Feb- 
ruary 19, 1935, mailed at Newark by complainant’s solicitors addressed to the 
clerk at Trenton. This is not sufficient to prove that it was in fact received 
by the clerk prior to February 21st. It is the duty and the practice of the clerk 
to mark the filing of papers on the date they are actually received by him 
(assuming them to be in proper condition for filing under the rules of this 
court). In the absence of clear proof to the contrary, it must be presumed 
that the clerk did so act. 


It was, in former times, the practice of the clerk to mark the filing date 
of bills as of the date they were placed in the mail or the day before they were 
actually received by the clerk. This was improper and illegal. A bill cannot be 
deemed filed until it is actually received by the clerk. Schenck v. Yard (N. J. 
Ch.) 86 A. 81 (not reported in N. J. Eq. Reports). 

It must be held that the bill in the present case was filed on February 21, 
1935, and not prior thereto. 
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It further appears that the subpcena ad respondendum was issued and 
actually served on defendants on February 20, 1935. Complainant contends that 
the suit was therefore commenced on that day, and that hence the bar of the 
clause is thereby avoided. This contention is deemed unsound for two reasons, 

[3] In the first place, two things are requisite as to the commencement of a 
suit in chancery, the filing of the bill and the issuance of subpcena. Crawford vy. 
Township of Maplewood, 105 N. J. Eq. 416, 148 A. 198, and cases cited. The 
regular and proper procedure is, of course, that the bill be first filed and then 
the subpoena issued and served thereafter. The statute so prescribes. Chancery 
Act, § 3 (1 Comp. St. 1910, p. 411, § 3). The bill prays that process issue. The 
subpeena, by its terms, notifies the defendant that the bill has been filed and 
requires the defendant to answer the bill so filed. The cases cited hold that a 
suit is not commenced by the mere filing of the bill, is not commenced unless and 
until subpoena issues; but they do not hold that suit is commenced by the issuance 
of subpoena, ipso facto, irrespective of whether or not bill had then been filed. 
The statement in Hermann vy. Mexican Petroleum Corp., 85 N. J. Eq. 367, at 
page 370, 96 A. 492, that the issuance of the writ is the commencement of the 
suit, must be read in connection with the fact also therein mentioned, of the statu- 
tory requirement that bill be filed before the issue of process. So considered, the 
holding obviously is that suit is not commenced by the filing of the bill, but by 
the issuance of subpoena thereafter; and such is the statement in Delaware River 
Quarry Co. v. Mercer Freeholders, 88 N. J. Eq. 506, at page 511, 103 A. 18; Lehigh 
Valley R. R. Co. v. Andrus, 91 N. J. Eq. 225, at page 230, 109 A. 746; West Jersey 
& S. S. R. R. Co. v. Cape May County, 100 N. J. Eq. 181, at page 184, 135 A. 74; 
Bittles v. West Ridgelawn Cemetery, 108 N. J. Eq. 357, at page 358, 155 A. 130. 
(The additional requisite, of prompt, bona fide effort to serve the process, is 
not involved in the instant case.) 

True it is that the statutory requirement that bill be filed before issuance of 
process is deemed directory, not mandatory, and that issuance of process before 
filing the bill is deemed a mere technical irregularity which may be waived by 
defendant, Crowell v. Botsford, 16 N. J. Eq. 458; Berenbroick v. Hofstetter, 93 
N. J. Eq. 542, 118 A. 345, and which in fact was waived by defendants in the 
instant case by the filing of answer without objection to the irregularity. But it 
by no means follows therefrom that suit is to be deemed commenced by the 
issuance of subpcena without any bill on file, any more than it is deemed com- 
menced by the filing of the bill without subpcena issued. In the latter case, bill 
stating complainant’s cause of action has been filed, but nothing has been done to 
call it to defendant’s attention; in the former case, defendant has been called on 
to answer complainant’s bill, but no bill or anything else has been filed to inform 
defendant as to what he is called upon to answer. In such case how can it be 
held that suit has been commenced? What suit has been commenced, what is the 
cause of action which has been instituted? At the time he issues process, a com- 
plainant might have drawn, and intend to file, a bill setting forth one cause of 
action, but change his mind after issuing process and file a bill setting an entirely 
different cause of action. Surely he cannot be said to have commenced a suit until 
he has filed his statement as to what that suit is. 

Moreover, it would clearly appear inequitable to permit a complainant who 
has proceeded irregularly and in contravention of statutory direction, thereby to 
obtain a better position than he would have had if he had proceeded regularly 
and in obedience to the statute. 

The true rule must be that suit in chancery is not commenced prior to the 
time when both things (in whichever order) have occurred, the issuance of process 
and the filing of the bill. 


[4] In the second place, even if it were true that a suit in chancery is com- 
menced at the time of issue of process notwithstanding the bill be not yet then 
filed, it does not follow that a contest of liability under the policy is thereby 
begun. It is difficult to understand how such a contest can be deemed begun until 
it is in fact begun, until there has been filed in the suit some statement that such 
liability is denied and contested. When the contest occurs in a suit brought by 
the insured or the beneficiary, the contest is deemed not to occur or begin until 
the filing of the answer setting up such contest. Killian v. Metropolitan Life Ins. 
Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956. The filing of the answer is not 
related back to the commencement of the suit, in fixing the time when the contest 
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has occurred or begun; nor even back to the entry of appearance by the defendant, 
such appearance does not necessarily imply a denial of liability under the policy. 
In other words, a contest does not occur until it occurs, until something is filed in 
the suit constituting or setting forth a denial of such liability. 

[5] Complainant therefore did not contest its liability under the policy until 
February 21, 1935, hence not until after the two-year period had expired. By 
force of the contractual clause its attempted contest after that period cannot be 
entertained or considered. As heretofore noted, the clause in this policy contains 
no exception permitting contest on the ground of fraud. The clause is therefore 
effective to prevent complainant from alleging that the policy was obtained by 
representation untrue in fact or even by actual fraud. Drews v. Metropolitan 
Life Ins. Co., 79 N. J. Law, 398, 75 A. 167; approved by the Court of Errors and 
pe, Dreeanes Ins. Co. v. Connallon, 108 N. J. Eq. 316, at pages 318, 319, 
154 A. 729. 

The bill must be dismissed in so far as its first cause of action is concerned. 

As to the second cause of action, it is established and not controverted that 
on or about February 20, 1928, complainant company issued an endowment policy, 
dated on that day, for $160 on the life of Bronislawa (Bertha) Lodzinski. Toward 
the end of 1934 the insured and her mother desired to cancel this policy and obtain 
the cash surrender value thereof. Through the persuasion of the agents of the 
company they were induced to, and did, take out in place of the endowment policy 
a whole life policy on the same life, payable to the executor or administrator of 
the insured. 

The new policy was for a greater amount but involved a lesser weekly premium. 
It was in fact issued by the company on December 24, 1934; but bears the same 
date as the old policy, February 20, 1928. The old policy was canceled and after 
deducting from the cash surrender value thereof a sum equivalent to the total 
premiums which would have been paid under the terms of the new policy from its 
date (the date of the old policy) down to that time, the balance was paid over to 
the Lodzinskis. 

ae new policy contains a provision that the company may declare the policy 
yoid : 

1. “If the insured * * * is not in sound health on the date hereof” or 

2. “If the insured has * * * within two years before the date hereof, been 
attended by a physician for any serious disease or complaint” or 

3. “Before said date has had any pulmonary disease,” etc. 

[6] The proofs tend to show that contingencies 1 and 3 happened, and do 
show that contingency 2 happened, if the words “the date hereof” are to be con- 
strued (as complainant contends they should be) as referring to the date the new 
policy was in fact issued. Those words cannot, however, be so construed. If there 
were any ambiguity or doubt, it must be resolved against the company. Travelers’ 
Ins. Co. v. Leonard, 120 N. J. Eq. 6, 183 A. 686, and cases cited. But in this case 
there is not even any ambiguity. The execution clause states the execution to be 
“on the date hereof as stated on page 4.” The date stated on page 4 is February 
20, 1928. The policy itself therefore evidences that “the date hereof” shall be 
understood to mean February 20, 1928. There is no proof that any of the three 
contingencies happened with reference to that date; and complainant is not entitled 
to avoid the policy on that ground. 

[7] An application for the new policy was signed by the insured, and the new 
policy was issued by the company on the basis thereof. This application contained 
certain representations relating to the health of the insured, and concludes with 
the following clause: 

“T hereby declare that the statements recorded above are true and complete 
and I agree that any misrepresentation shall render the change of policy voidable 
at the option of the Company, and that if the change provides an increased amount 
of insurance, it shall not in any case be effective unless upon delivery of the policy 
I shall be alive and in sound health.” 

The evidence tends to show that the insured was not in sound health at the 
time the new policy was delivered; but it is not perceived that this can avail 
complainant. The new policy contains a provision (as is required by the statute— 
see P. L. 1925, c. 179, p. 436 [Comp. St. Supp. 1930, § 99—94]) that “this policy 
constitutes the entire agreement between the company and the insured.” 

The policy, on its face and under its terms as expressed therein, constitutes 
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an effective contract of insurance. To hold that under certain contingencies it is 
to be deemed not to be such an effective contract, by reason of a prior agreement 
which is not set forth and contained in the policy itself, would obviously be to 
vary the terms of the policy, and to do violence both to the express provisjon 
of the policy and the purpose and intent of the statute. It was open to the com- 
pany, if it desired to have the benefit of such a provision, to have incorporated it in 
the policy, as is frequently done, and as was done, for instance, in the policy 
involved in Prudential Ins, Co. v. Connallon, 106 N. J. Eq. 251, see page 252, 
150 A. 564. Not having done so, it cannot have the benefit thereof. 

The proofs show that there were’certain representations over the signature of 
the insured, in the application for this policy and which were material in inducing 
the company to issue it, which were untrue in fact, such as, for instance, that the 
insured was then in sound health and had no physical infirmity; that since the 
issuance of the old policy, she had had no illness, nor consulted any physician, nor 
been under treatment in any hospital. Complainant contends that by reason thereof, 
even if such misrepresentations were not knowingly fraudulent, it is entitled to 
have the policy set aside. 


[8] While it is true that, as has been established by a long line of decisions, 
rescission may be had in equity upon proof of reliance upon material representa- 
tions untrue in fact, without proving conscious or intentional fraud, it is equally 
true that it is also definitely established by the determination of the appellate 
court in Metropolitan Life Ins. Co. v. Sussman, 109 N. J. Eq. 582, 158 A. 406, that 
where a complainant insurance company, seeking to set aside a policy on the 
ground of misrepresentation, alleges in its bill that the representations were know- 
ingly false and fraudulent in purpose, it is required to prove that allegation or 
have its bill dismissed. See, also, United Life, etc., Ins. Co. v. Winnick, 113 
N. J. Eq. 288, at page 290, bottom, 166 A. 515. 


It is contended by defendants, and denied by complainant, that the cause of 
action set forth in the present bill, under the second cause of action, is based on 
actual fraud. For the purposes of the determination of this case, it will be 
assumed, although it is not so decided, that the bill does require complainant to 
prove actual fraud. 


The defendants further contend that the complainant is barred from denying 
liability under this policy, by reason of the “incontestability” clause therein. That 
contention is not tenable, however, inasmuch as the incontestability clause in this 
policy expressly excepts contests for nonpayment of premiums, fraud, or mis- 
statement of age. 

[9] The application for this new policy was made by the insured on December 
8, 1934. The proofs establish, and are not controverted, that she was at that time 
in the last stages of tuberculosis; that she died therefrom about five weeks there- 
after on January 17, 1935; that obviously, therefore, she must have known at that 
time that she was in an advanced stage of tuberculosis; that in fact she did know 
that she had tuberculosis and had been suffering from it for more than a year 
past, because on November 4, 1933, she was admitted to the Elizabeth General 
Hospital and remained there under treatment for six days, and at that time she 
had chronic tuberculosis and told the physician that she had spat blood, and was 
told by the physician that she had tuberculosis and was advised to go to a tuber- 
culosis sanitarium, but that she declined to do so and left the hospital against 
the advice of the physicians; that the physicians again saw her at the hospital 
about a year later, in December, 1934, and that her condition at that time was very 
much worse. 


The statements which she made in the application for the policy therefore 
were untrue, and she knew that they were untrue. The proofs therefore show that 
she procured this new policy, for an increased amount of insurance, by fraud, as 
the result of representations made in the application for the purpose of obtaining 
the new policy, which representations were untrue and known by her to be untrue 
at the time she made them. Moreover, the procurement of the policy would have 
been fraudulent if she had not made these untrue statements because of her sup- 
pression and concealment of the fact that she was in advanced stage of tuber- 
culosis, as she well knew, and, of course, she also must have known that no insur- 
ance company would write insurance or increased insurance for a person in suc 
condition. 
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The materiality of the fraudulent misrepresentations and suppression is obvious 
and was proven, and indeed was admitted by counsel. 

The defendants seek to avoid the effect of such fraudulent misrepresentation 
and concealment because of the testimony by the soliciting agent that the answers 
to the questions in the application for the policy were written in by him and not 
by the insured; that he did not read the questions to the insured and she did not 
give him the answers; that after he had written in the answers, he gave her the 
application and asked her to sign it; and that she signed it without reading the 
application or any of it. 

This, however, cannot avail the defendants. The proofs show that the insured 
was perfectly able to read and write English, and that she had full opportunity to 
read the application before signing it if she had desired to do so; and there is no 
proof nor intimation that her failure to read the application was due to any fraud 
on the part of the agent or any act, conduct, or request by him whatever. 


[10] Under those circumstances, testimony that she did not read the applica- 
tion which she signed cannot be heard or considered. In the absence of fraud, 
she is conclusively presumed to have read the document which she signed. Fivey v. 
Pennsylvania R. R. Co., 67 N. J. Law, 627, 52 A. 472, 91 Am. St. Rep. 445; Equitable 
Life Assurance Society v. Gutowski, 119 N. J. Eq. 181, 181 A. 636. Moreover, even 
if the testimony (that she did not read or know the answers in the application 
which she signed) were admissible and were believed, she was still nevertheless 
guilty of making a knowingly false statement and representation to the complain- 
ant in and by this application. 

A policy of insurance “will be avoided for a misrepresentation in the applica- 
tion, made a part thereof, if the misrepresentation be material and fraudulent, 
that is to say, if it be the statement of something as a fact, which is untrue, and 
which the insured stated, knowing it to be untrue, and with an intent to deceive, 
or which he stated positively as true without knowing it to be true, and which had 
a tendency to mislead; such fact in either case being material to the risk.” 
(Italicization added.) This is the law as stated by the appellate court in Kerpchak 
v. John Hancock Mut. Life Ins. Co., 97 N. J. Law, 196, at page 198, 117 A. 836, 
837, a case at law in nowise involving the equitable principle of fraud by misrepre- 
sentation resulting from honest mistake. It is repeated in Locker v. Metropoli- 
tan Life Ins. Co., 107 N. J. Law, 257, 151 A. 627, and in Hahn v. Metropolitan Life 
Ins. Co., 116 N. J. Law, 126, 183 A. 146. It is definitely settled, therefore, in this 
state (and such alsé is the overwhelmingly general rule), that it is just as much 
an actual fraud, just as much a knowingly false statement, for a man to state 
that he knows a thing to be true when in fact he knows that he does not know 
whether it is true or not, as for him to state as true any other fact which he 
knows to be untrue. 


Of course, where a man answers “Yes” to the question “Are you now in 
good health?” he is not guilty of actual fraud, he makes no knowingly false 
statement, if he honestly believes himself to be in good health, even though 
he be in fact, though unknown to himself, suffering from a mortal disease. Prahm 
v. Prudential Ins. Co., 97 N. J. Law, 206, 116 A. 798; Shapiro v. Metropolitan 
Life Ins. Co., 110 N. J. Eq. 287, 159 A. 680, affirmed 114 N. J. Eq. 378, 168 A. 637. 
On the other hand, he would be guilty of making a knowingly false statement 
if the facts were that he had just been examined by his physician and been told 
that he might or might not be suffering from cancer and that it would require 
further tests to ascertain the fact definitely one way or the other. In such a 
vase he would know that he did not know himself to be in good health, and his 
statement would therefore be false and fraudulent. 


[11] In the instant case, therefore, assuming that the insured did not know 
what answers had been written in by the agent, she nevertheless knew that she 
was making an application for life insurance. She knew therefore that in and 
by such an application statements and representations were madé to the insur- 
ance company, as representations by herself, which were material and on which 
the company would rely in determining on whether or not to issue the policy, 
for she had previously made applications on at least seven or eight other occas= 
ions for insurance policies. She knew therefore that in signing the application 
she was representing to the insurance company that the statements in the appli- 
cation were true statements of her own knowledge and belief; and she knew 
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that that representation was false because she knew that she did not know what 
those answers were that had been written in. 

Furthermore, as has already been noted, she was guilty of fraudulent conceal- 
ment, even aside from her guilt of fradulent false statements made in the 
application. It is difficult to avoid concluding that the soliciting agent must also 
have been a party to this fraudulent attempt to obtain increased insurance, for 
her physical condition must have been obvious to him. 

[12] The defendants further contend that it must be concluded that the 
insured was not guilty of fraud, because of the testimony that the insured’s 
mother, prior to the application for the new policy, sought to surrender and 
obtain the cash surrender value of the old policy for $160, and that.it was only 
as the result of argument and persuasion by the soliciting agents that the 
insured and her mother concluded to apply for the new policy of increased 
amount, but of lesser premium, and receive and obtain a part instead of all of 
the cash surrender value of the old policy. This testimony by no means requires 
the conclusion which defendants contend. The vast majority of all applications 
for policies are made as the result of solicitation and argument by soliciting 
agents; and the result of the solicitation by the agent in the ‘instant case was 
simply to lead the insured and her mother to the decision to make application 
for the new policy. It in nowise controverts the fact that the insured knew 
that the new policy issued would be for an increased amount, and would be issued 
upon the basis of the statements and representations made in the application, 
and that those statements were knowingly false and that she fraudulently con- 
cealed from the company the knowledge as to her physical condition. 

[13] It is further contended by the defendants that complainant cannot use 
the false statements in the application as the basis of avoiding liability under 
the new policy, because no copy of the application was attached to the policy as 
issued. This contention, however, is untenable. The provision that the policy 
contains the entire contract and that nothing else is to be incorporated therein 
unless indorsed upon or attached to the policy is not here involved. The issue 
here is not any question of breach or nonperformance of terms of the policy; 
the issue here is as to whether or not the policy which was issued was procured 
to be issued by the fraud of the insured. 

[14] It is further contended by the defendants that the application for the 
policy is inadmissible in evidence, under the fourth section of the Evidence Act 
(2 Comp. St. 1910, p. 2218, § 4, as amended by P. L. 1931, c. 163, p. 305 [N. J. St. 
Annual 1931, § 70—4]). This contention is also without weight. The section 
of the Evidence Act in question uses the word “testimony,” not the word 
“evidence.” The application is evidence, but not testimony; and is perfectly com- 
petent and admissible. Rogers v. McKenna, 96 N. J. Eq. 386, 124 A. 777; Bruen v. 
Spannhake, 118 N. J. Eq. 134, 178 A. 73. 

[15] So also as to the objection made to the testimony by the witness 
Janasie, an agent of the complainant company. This witness was not a party 
to the suit, and his testimony is not excluded under the section of the Evidence 
Act in question, Indeed at the time of the hearing, he was not employed or 
connected with the complainant in any way. Moreover, defendant must be 
deemed to have waived any objection to his testimony by reason of having subse- 
quently examined him, and elicited testimony from him on her own behalf. 


One other contention by defendants may be mentioned, that notice of 
rescission and tender of payment of the amount due under the old policy was 
not given prior to the commencement of the suit. 


__ It appears that the insured died January 17, 1935, and that complainant's 
bill on the first cause of action was filed against the defendant in her individual 


capacity as beneficiary on February 21, 1935; that the new policy in the second 
cause of action was payable to the executor or administrator of the insured and 
that no executor or administrator had been appointed at the time of the filing 
of the original bill; and that the defendant was not appointed as such adminis- 
trator until a comparatively short time before the filing of the amendment to 
the bill which set up the second cause of action, and that at the time such 


amendment was filed, some four months after the filing of the bill in the first 


cause of action, no answer had as yet been filed by the defendant to the original 
bill. The situation in equity is different frdm that in a suit at law. At law the 
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party must depend upon establishing the fact that a recission had been made 
by notice and tender; in equity this complainant does not rest upon a rescission 
theretofore affected, but seeks to have this court decree a rescission. 

[16] The bill contains a tender of the requisite payment; moreover in the 
course of the trial the statement was made by counsel for the complainant in a 
colloquy between the court and both counsel that such tender had been duly 
made; and defendants’ counsel did not in any wise deny or attempt to deny or 
controvert this. His tacit acquiescence must needs be deemed an admission of 
due tender. 

Complainant is entitled to decree on the second cause of action; with pro- 
vision, of course, for the payment by complainant to the defendant, in accord- 
ance with its tender, of the amount which would have been payable on the 
original policy. 

No costs will be allowed to either party; each has been successful in part. 

Defendant counterclaimed seeking decree for the payment of the amount due 
on these policies. It is doubtful that this court has jurisdiction to make a money 
decree on such a counterclaim for a legal cause of action. See Rosenberg v. 
Century-Plainfield Tire Co. (N. J. Ch.) 110 A. 516; Shaw v. Beaumont Co., 88 
N. J. Eq. 333, 102 A. 151, 2 A. L. R. 122. However, the question is doubtless unim- 
portant. Presumably the complainant in view of the determination herein will 
not seek to compel defendant to sue at law to recover the amount due on the 
policy in the first cause of action. 


KALLMAN et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. 
Court of Appeals of New York. Dec. 1, 1936. 
5 Northeastern Reporter (2d) 375. 
INSURABILITY. 


Under life policy containing provision for reinstatement after lapse because 
of nonpayment of premiums upon production of “evidence of insurability satisfac- 
tory to the society,” as required by statute, inquiry by insurer upon application for 
reinstatement was not limited to physical condition of insured, and insurer could 
refuse to reinstate insured who was in good health but was overinsured and 
financially involved (Insurance Law, § 101, subd. 10). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Alen Kallman and others, by Mildred Kallman their guardian ad 
litem, and others, against the Equitable Life Assurance Society of the United 
States. Order granting plaintiff's motion for summary judgment on his second 
cause of action, and judgment entered thereon were reversed, and motion for 


summary judgment was denied by the Appellate Division (248 App. Div. 146, 288 
N. Y. S. 1032), and the plaintiff appeals, and certain questions were certified. 


Order affirmed, and questions certified answered. 


Appeal, by permission, from an order of the Appellate Division of the Supreme 
Court in the First Judicial Department, entered June 23, 1936, which reversed 
upon questions of law an order of Special Term granting a motion by plaintiffs 
or an order striking out the answer of defendant to the second cause of action 
alleged in the complaint and for summary judgment in favor of plaintiffs for 
the relief demanded in such cause of action, and denied the motion. The action 
was brought to recover the face amount of a policy issued by defendant — the 
life of Joseph Kallman, which amount, by subsequent agreement, was to paid 


to plaintiffs, The poli¢y was declared lapsed by defendant during the lifetime of 


the insured, who thereupon applied for its reinstatement and submitted to al 


medical examination which revealed him to be in good health and good physical 
condition. The defendant, however, refused to reinstate the policy upon the 
ground that whereas, at the time it was written, the financial condition of insured 
compared favorably with the amount of insurance carried by him, at the time of 
lapse he had allegedly suffered business reverses, was in bad financial condition, 


and the amount of insurance carried by him was allegedly out of relation to his 
changed financial status. In affidavits submitted by defendant in opposition to 


plaintiffs’ motion, it was suggested that the above and other alleged circumstances 
constituted an incentive to suicide. The insured died approximately four months 
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aiter defendant’s refusal to reinstate the policy. The Appellate Division held 
that the language of subdivision 10 of section 101 of the Insurance Law (Consol, 
Laws, c. 28) and of the policy, “evidence of insurability satisfactory to” the com- 
pany, did not limit the inquiry, upon an application for reinstatement, to the good 
health and good physical condition of the insured; that here the pecuniary circum- 
stances of the insured, coupled with his heavy reinsurance, entirely out of line 
with his income and financial condition, had a definite bearing upon his longevity 
and created a moral hazard which directly affected his insurability; and_ that 
in the circumstances plaintiffs’ motion for summary judgment should not have 
been granted. 

The following questions were certified: 

“1. Is the requirement of the policy that the insured produce ‘evidence of 
insurability satisfactory to the society’ completely satisfied where the insured is 
concededly in good health and in good physical condition at the time he applied 
for reinstatement of the policy? 

“2. On this record was the Special Term justified in granting plaintiffs’ motion 
for summary judgment on the second cause of action?” 

Harold R. Medina, Leo E. Falkin, and William Seligson, all of New York 
City, for appellants. 

Peter C. Mann, of New York City, for respondent. 

Per Curiam. 

Order affirmed, with costs, and questions certified answered in the negative. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., 
concur. 


NATIONAL AID LIFE ASS'N v. ABBOTT et al. No. 26279. 


Supreme Court of Oklahoma. Oct. 6, 1936. 
Rehearing Denied Dec. 8, 1936. 
62 Pacific Reporter (2d) 982. 
1. APPLICATION. 

Statutory provisions precluding introduction in evidence of application. for 
insurance unless correct copy of application is attached to policy held inapplicable 
to certificate issued by mutual benefit association (St. 1931, §§ 10519, 10622). 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

2. BURDEN OF PROOF. 

In action on life policy issued by mutual benefit company, insurer’s answer 
alleging fraud and pleading written application not attached to policy, to which 
plaintiff filed verified reply, held to raise affirmative defense on which insurer had 
burden of proof (St. 1931, § 10622). 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

4. FRAUD. : 

Law applicable to introduction of written instruments and establishment of 


fraud held to apply to insurance company operating under Mutual Benefit Act 
(St. 1931, § 10622). 


(For other cases, see Insurance, Dec. Dig. § 688.) 
Syllabus by the Court. 


1. Statutory provisions precluding the introduction in evidence of application 
for insurance policy unless correct copy of application is attached to policy 1s 
inapplicable to certificate issued by companies or associations operating under 
section 10622, O. S. 1931. 

2. Where plaintiff filed suit on an insurance policy, defendant answers and 
alleges fraud and pleads written application not attached to the policy, and plaintiff 
files a verified reply thereto sufficiently denying every allegation in the answer, it 1s 
an affirmative defense and the burden of proof is on the defendant, and every 
part of such defense must be established by competent evidence and the law 
applicable to the introduction of written instruments, and the establishment of 
fraud applies to an insurance company operating under the Mutual Benefit Act. 

Gibson, J., dissenting. 

Appeal from District Court, Bryan County; Porter Newman, Judge. 

Action on a life insurance policy by L. B. Abbott and another, executors of 
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the estate of James D. Abbott, deceased, against the National Aid Life Associa- 
tion, Judgment for plaintiffs, and defendant appeals. 

Affirm 

Snyder, Owen & Lybrand, of Oklahoma City, and Utterback & ‘Stinson, of 
Durant, for plaintiff in error. 

McDonald & McDonald, of Durant, for defendants in error. 

Per Curiam, — 

This is an action brought by the executors of the estate of James D. Abbott, 
to collect $2,500 which was the face amount of a policy issued by the National Aid 
Life Association. The policy was issued, insuring the life of Joseph C. Abbott, 
on the 9th day of July, 1931. Joseph C. Abbott departed this life, on the 12th 
day of January, 1933. After proof of loss was duly made, the insurance company 
denied liability and this suit was filed. After suit was filed, James C. Abbott, the 
beneficiary in the policy, died, and his executors were made party plaintiffs to 
prosecute this action. Certificate had been duly issued and delivered to the insured, 
Joseph C. Abbott, and all premiums paid thereon. When suit was filed, the policy 
was attached to the petition. 

The defendant insurance company answered by general denial and set up as a 
defense that the application, alleged to have been signed by Joseph C. Abbott, 
contained false answers, and particularly that the application contained the ques- 
tion of whether the applicant had ever been rejected by any other company for 
life insurance, to which question the applicant’s answer was “No.” The company 
pleaded that this was not true, and for that reason plaintiff should not recover. 
The defendant attached a copy of the application to said answer which it alleged 
Joseph C. Abbott had signed. : 

The plaintiff replied to that answer and sufficiently denied, under oath, that 
Joseph C. Abbott ever signed the application. 

The application offered in evidence and about which there is much controversy 
in this case was not attached to the policy, but apparently was kept in the private 
files of the insurance company at their home office. A Mrs. Marriatt, who was 
assistant secretary of the association, testified on behalf of the company and swore 
under oath that she did not know whether Carl Abbott or Joseph C. Abbott had 
ever signed the application. That is the only evidence on the verity of the signature. 

It was stipulated and agreed between the parties that Joseph C. Abbott had, in 
May, 1931, applied to five insurance companies for life insurance, and that, at the 
time the policy in question was issued, four of them were refused in the month of 
May, 1931, and the fifth one was rejected on June 4, 1931, and that the insured had 
asked that his brother be made beneficiary in each and every application. 


The first question to be decided in this case is: “Was it necessary for the 
application received by the association to be attached to the benefit’s certificate 
delivered to Joseph C. Abbott?” The record is entirely silent as to whether Joseph 
C. Abbott ever signed the application. The defendant insurance company takes 
the position that the general statutes covering insurance companies operating in 
the state of Oklahoma do not apply to mutual benefit companies operating under 
section 10622 of the 1931 Statutes, and strenuously contends that section 10519 
does not apply, which is to the effect that a copy of the application must be attached 
to the policy before it can be received in evidence. The insurance company, con- 
tending that they are permitted to operate solely by the Mutual Benefit Act, 
section 10622. O. S. 1931, seriouslv contended that any law of this state not 
embodied in that section does not affect them. 

Both parties agreed that the jury might be dismissed and the case disposed of 
by the court. The court, after due consideration, rendered judgment in favor of 
the plaintiff in the sum of $2,500. From that judgment, the insurance company 
appeals to this court. 

We shall continue to refer to the parties in this opinion in the order of their 
appearance before the trial court. 

[1] Section 10622 reads in part as follows: “Such association shall be gov- 
erned by this Act and shall be exempt from the provisions of the Insurance laws 
of this State, except as provided in this Act, and no law shall apply to them 
unless the same be expressly designated herein.” 

This makes it necessary to determine whether or not section 10622 operates 
to make section 10519 inapplicable to this case. The plaintiff relies upon American 
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National Insurance Company v. Robinson, 85 Okl. 64, 204 P. 269, which was decided 
in 1922 prior to the passage of the act upon which the defendant relies. 

In National Benev. Society v. Russell, 173 Okl. 331, 48 P.(2d) 1047, 1050, 
we find the following: “The statute prohibiting introduction in evidence of the 
application for the insurance policy does not apply to fraternal beneficial insurance 
associations.” 

It has been held that such application and the by-laws are a part of the policy. 

Pioneer Circle Ins. Co. v. ondaen 112 Okl. 266 241 P. 176. This case con- 
strues the Fraternal Benefit Act which is section 10564, 1931 Statutes. The Frater- 
nal Benefit Act and the Mutual Benefit Act are of such character that we have no 
hesitancy in applying the case of National Benev. Society v. Russell in so far as it 
affects section 10519. 

In National Life & Accident Insurance Co. v. Roberson, 196 Okl. 136, 36 P. (2d) 
479, the court holds that though the application for insurance is not attached to 
the policy, the defendant was entitled to plead and prove that the statements in the 
application for insurance, relied upon, were willfully false, fraudulent, and mislead- 
ing. 

In discussing this question we wish to cite Modern Order of Pretorians vy. 
Bloom, 69 Okl. 219, 171 P. 917, which is a case very similar to the one at issue so 
far as receiving the application in evidence is concerned. In that case, the court, 
in discussing this phase of the case, said: “If the plaintiff is right in its insistence 
as to the character of business being transacted by the Pretorians, then there is an 
end to this case. By statute, so plain that there can be no mistake in construction, 
has fixed a rule that an application for life insurance, although referred to in the 
policy, is not admissible in evidence unless a true copy thereof is attached to and 
made a part of the policy; a rule having no application to certificates of fraternal 
benefit insurance.” 

In view of the foregoing holdings of this court and section 10622, we must 
answer the first proposition in the negative. 

(2, 3] The next question to be decided is: “Do the facts in evidence establish 
that Joseph C. Abbott signed the application which was received and acted upon by 
the defendant?” 

There is no question but what the evidence fails to establish that Joseph C. 
Abbott ever signed the application, as the assistant secretary is the only witness who 
testified on this subject. 

“Q. Mrs. Marriatt, you do not know that Carl Abbott or Joseph C. Abbott 
signed this (hands witness paper)? A. No, sir. 

“Q. And you don’t know who filled it out? A. No, sir.” 

The evidence is not altogether satisfactory as to how the insurance company 
came into possession of the application they presented at the trial, but such appli- 
cation was denied by verified reply of the plaintiff. Ordinarily, we think an applica- 
tion for an insurance policy which was filed with the insurance company, and upon 
which the policy was issued, would be presumed to have been executed and signed 
by the applicant. We think this would be the general rule, and that fact should 
raise a presumption that it was executed by the applicant. However, in this case 
there are certain facts that we think take it out of the general rule. The applica- 
tion which was offered and admitted in evidence has a certificate appended to it, 
which certificate is prepared for the signature of the agent, receiving the application 
for the insurance policy. This certificate reads as follows: 

“Certificate of Solicitor.” 

“IT hereby certify that the answers to the questions in this application, contained 
here, were all given by the applicant; that I believe them to be true; that the appli- 
can’t signature is in his own hand writing.” 

Certainly this certificate was placed on this application for some purpose, and 
undoubtedly for the purpose of showing to the company that the solicitor was 
present when the application was made and the answers given to the questions there- 
in, and that the applicant’s signature was genuine. In this case, this certificate was 
stricken out of the application. This was done by drawing a line through the certi- 
ficate. This undoubtedly was a somewhat unusual procedure, as we cannot presume 
that it was done in the ordinary course of dealing. The causative purpose is not 
shown by the record in this case. We, therefore think this fact is sufficient to rebut 
any presumption that the application and the answers contained therein were given 
by the insured, and this, together with the fact that the application was denied 
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under oath, was sufficient to shift the burden of proving the execution of this appli- 
cation to the insurance company. This they have wholly failed to meet. They certain- 
ly cannot contend that they had no knowledge that this question was going to be 
raised, as the pleadings placed this point in issue. 

We, therefore, are of the opinion that the application was not sufficiently identi- 
fied to be admitted in evidence. 

If this application had been sufficiently identified, we would have not hesitated 
in holding in this case that there. was fraud practiced on the part of the insured, 
sufficient to void the policy. 

Fraud is never presumed, and under the state of this record the burden of 
establishing fraud had shifted to the defendant. Beatrice Creamery Company v. 
Goldman, 175 Okl. 300, 52 P.(2d) 1033; Eminent Household of Columbian Wood- 
men v. Prater, 37 Okl. 568, 133 P. 48. 

[4] The defendant cannot contend that the general rules of. evidence do not 
apply to a mutual benefit insurance company, while it is‘true that the Mutual Benefit 
Act provides that no other laws, other than contained therein, shall be binding; 
but it goes without saying, that this merely refers to the general insurance laws. 
The rule that written instruments are not admissible in evidence, unless properly 
identified, is well established, and authorities are uniform. Oklahoma Hay & Grain 
Company v. T. D. Randall & Co., 66 Okl. 277, 168 P. 1012. 

In National Aid Life Association v. Clinton (Okl. Sup.) 55 P.(2d) 781 (not yet 
reported in Oklahoma bound volume), the court held that the fact that the defend- 
ant insurance company may be a fraternal company and that the statements in the 
application therefor were warranties, did not remove the case from the operation of 
the general rule that technical defenses were not favored in the law, and it is 
also with mutual companies that they cannot avoid the laws of evidence. 

The allegations of fraud in this case were made by the defendant insurance 
company. The burden is placed upon them to prove such fraud by preponderance of 
the evidence. They wholly failed to meet the required proof. The judgment of the 
lower court is therefore affirmed. 

The Supreme Court acknowledges the aid of Attorneys Hughey Baker and Joe 
Houston in the preparation of this opinion. These attorneys constituted an advisory 
committee selected by the State Bar, appointed by the Judicial Council and approved 
by the Supreme Court, After the analysis of law and facts was prepared by Mr. 
Baker, and approved by Mr. Houston, the cause was assigned to a justice of this 
court for examination and report to the court. Thereafter, upon consideration, this 
opinion was adopted. 

McNeill, C. J., Osborn, V. C. J., and Riley, Busby, Welch, Phelps, and Corn, 
JJ., concur. 

Gibson, J., dissents. 

Bayless, J., absent. 


AMERICAN NAT. INS. CO. v. STORY. No. 26416. 
Supreme Court of Oklahoma. Oct. 6, 1936. 
Rehearing Denied Dec. 22, 1936. 
63 Pacific Reporter (2d) 33. 
2. TOTAL DISABILITY. 

In action for disability benefits under life policy, question whether insured, 
who had been tool dresser and oil driller prior to injury to knee, after which 
he conducted small restaurant with his wife, was totally and permanently dis- 
abled within disability clause of policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

In an action upon a life insurance policy containing a total disability clause, 
the question whether or not the insured has become totally and permanently 
disabled by bodily injury or disease so that presumably he will be permanently, 
continuously, and wholly prevented thereby for life from performing any work 
for compensation, gain, or profit, or from following any gainful occupation 
within the terms of the policy, is a question of fact, and the verdict of the jury 
will not be disturbed by this court on appeal where there is competent evidence 
to support the verdict and finding of the jury. 

Appeal from District Court, Stephens County; Eugene Rice, Judge. 
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Action by Clyde Randall Story against the American National Insurance 
Company, a corporation of the State of Texas. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Rehearing denied: Welch and Gibson, JJ., dissenting. 

L. A. Winans, of Duncan, for plaintiff in error. 

Paul D. Sullivan and Sullivan & Marmaduke, all of Duncan, for defendant in 
error. 

Per Curiam. 

The parties will be referred to as in the trial court. The plaintiff filed in 
the district court of Stephens county, Okl., upon the 19th day of April, 1933, a 
petition against the defendant American Life Insurance Company, a corporation 
of the state of Texas, wherein he alleged in substance that he was a resident 
of Stephens county, Okl., and was of the age of forty-one years; that upon the 
20th day of September, 1926, the plaintiff took out with the defendant company a 
life insurance policy, being No. 194137, in the amount of $2500 on the life of the 
plaintiff. This policy, among other things, contained the following provision: 

“Benefits for Total Permanent Disability 

“The Company will grant the benefits for total permanent disability set 
forth on page one hereof only after one full year’s premium shall have been 
paid and before default in payment of any subsequent premium hereon if the insur- 
ed, prior to attaining the age of sixty years at nearest birthday and while this policy 
is in full force, shall furnish due proof to the Company at its Home Office that 
said insured has become totally and permanently disabled by bodily injury or dis- 
ease, so that said insured is, and presumably will be permanently, continuously and 
wholly prevented thereby for life from performing any work for compensation, gain 
or profit, or from following any gainful occupation, and that such disability has 
then existed continuously for not less than sixty days.” 

Plaintiff further alleges that all of the terms and conditions of the policy have 
been complied with in regard to notice, etc. 

Plaintiff further alleges that upon the 29th day of January, 1932, he became 
permanently and totally disabled by reason of bodily injury and disease so that 
he is now and will be permanently and continuously unable to engage in any occupa- 
tion for remuneration or profit. The defendant answered denying all the allegations 
of the petition, and for further answer denied that the defendant was totally dis- 
abled within the terms and meaning of the policy of insurance mentioned and set 
out in the petition; that thereafter the plaintiff filed a supplemental petition wherein 
he asked judgment for $450 for eighteen months’ disability at $25 a month. 

The cause was tried to a jury upon the issue whether or not the plaintiff was 
totally disabled within the meaning of the insurance policy so that he was wholly 
prevented from performing any work for compensation, gain, or profit or from 
following any gainful occupation. The cause was submitted to the jury upon the 
issue, and the jury returned a verdict for the plaintiff for the sum of $832.01, and 
thereafter a judgment was rendered upon the verdict for said sum, a motion for 
new trial filed and overruled, and an appeal perfected to this court. 

The plaintiff in error presents twelve assignments of error, but in briefing the 
cause the plaintiff in error has really discussed all of his assignments of error as 
one assignment of error. The main contention made by the plaintiff in error is that 
the evidence is insufficient to support the verdict and finding of the jury for the rea- 
son that the evidence discloses that the plaintiff was not prevented for life from 
performing any work for compensation, gain, or profit or from following any 
gainful occupation. The evidence upon this point as disclosed at the trial is as 
follows: That the plaintiff was in the years 1931 and 1932 employed as an oil 
driller, and that he had been so tl since the year 1920, and that during all 
his adult life he had been engaged either as a tool dresser or a driller; that in the 
month of September, 1926, he purchased from the defendant company the life insur- 
ance policy in question and that all of the premiums due upon said policy had been 
paid up and to the 29th day of January, 1932; that upon that date an accident occur- 
red to his knee and that thereafter & was sixty days in an emergency hospital; 
that an operation was performed and a portion of the bone removed from his 
knee; that since that time he has been able to walk only a short distance without 
sitting down and resting; and that he has never been able to perform his work as a 
driller since that time. 





Life] American National Ins. Co. v. Story 895 


The evidence further discloses that after the injury he purchased a small 
restaurant and beer joint and that he and his wife operated a restaurant and beer 
joint in the town of Duncan, Okl., and that they made a living out of the restaurant 
and beer joint, and that he sometimes waited upon the trade and drew glasses of 
beer for the customers. 

Counsel for plaintiff in error predicates his grounds for reversal in the refusal 
of the trial court to give his requested instruction No. 2 and to the refusal of the 
trial court to give the jury a peremptory instruction in his favor and to the giving 
of instructions numbered 5, 6, and 7 as follows: 

“Court’s Instructions 

“No. 5. You are instructed, gentlemen, in order for the plaintiff to recover in 
this case it is necessary that he prove by a preponderance of the evidence that he is 
now and has been-since the date of his alleged injury, to-wit: January 29th, 1932, 
premanently and totally disabled by bodily injury or disease and presumably will be 
permanently, continuously and wholly prevented thereby for life from performing 
any work for compensation, gain or profit, or from following any gainful occupa- 
tion, according to the terms of said policy. In this connection you are instructed 
that by the term permanently and totally disabled, as used in the contract sued on 
herein, means that the person insured therein has, by reason of some accident or 
disease, been rendered unable to follow his usual occupation, or any gainful occu- 
pation as defined herein, in his usual way and that such injury is permanent. 

“No. 6. You are further instructed that total disability does not mean absolute 
physical inability on the part of the insured to transact any kind of business per- 
taining to any occupation. It exists though the insured may be able to perform a 
few occasional or trivial acts relating thereto, if he is not able to do any sub- 
stantial portion of the work connected with his occupation. 

“No. 7. You are instructed by the term ‘gainful occupation’ as used in this 
policy, is meant any occupation in which the insured was at the time employed, or 
any other substantially gainful occupation which the insured was by training and 
experience fitted to perform.” 

[1] The requested instruction No. 2, under the facts in this case, would have 
been equivalent to a peremptory instruction, and as we view the law the question 
as to whether or not the plaintiff was totally and permanently disabled by bodily 
injury or disease so that he presumably will be permanently, continuously, and 
wholly prevented thereby for life from performing any work for compensation, 
gain, or profit, or from following any gainful occupation, is a question of fact 
where the facts are in dispute, which must be submitted to the jury under proper 
instructions. See Prudential Insurance Company of America v. Singletary, 151 
Okl. 301, 3 P.(2d) 657. 

Counsel for plaintiff in error complains of the court’s instructions numbered 
5, 6, and 7 for the reason that, however correct they may be as applied to accident 
insurance, the principles of law enunciated in these instructions have no application 
to a total disability clause such as the one here considered in a life insurance policy. 
The courts generally do not recognize such a distinction and the same rules are 
applicable to both kinds of insurance policies. See Metropolitan Life Insurance Co. 
v. Blue, 222 Ala. 665, 133 So. 707, 79 A.L.R. 852 and notes. 

[2] For the foregoing reasons the court did not err in refusing the proferred 
instruction No. 2 and the request for a peremptory instruction. 

We have carefully examined the instructions No. 5, 6, and 7 given by the trial 
court and find that they are in conformity with the views herein expressed. 

We find no error in the record, and the judgment of the trial court is affirmed. 

The Supreme Court acknowledges the aid of Attorneys E. C. Fitzgerald, N. C. 
Barry. and D. H. Wilson, in the preparation of this opinion. These attorneys con- 
stituted an advisory committee selected bv the State Bar, appointed bv the Judicial 
Council, and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. Fitzgerald and approved by Mr. Barry and Mr. Wilson, this 
case was assigned to a Justice of this court for examination and report to the 
court. Thereafter, unon consideration, this opinion was adopted. 

McNeill, C. J., Osborn, V. C. J., and Riley, Corn, and Gibson, JJ., concur. 
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NATIONAL AID LIFE ASS’N v. PERSING et al. No. 26027. 
Supreme Court of Oklahoma. Dec. 17, 1936. 
Rehearing Denied Dec. 22, 1936. 
63 Pacific Reporter (2d) 35). 
1. GOOD HEALTH. 

Expression “good: health” as used in application for life policy means apparent 
good health without ostensible or known or felt symptom of disorder, and does not 
exclude existence of latent unknown defects, 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. GOOD HEALTH. 

Whether insured is in “good health” at time of delivery or renewal of life 
policy is fact question, 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. BURDEN OF PROOF. 

Insurer, asserting that insured was not in “good health” as certified, when 
policy was issued and reinstated, had burden to prove that policy was issued, or 
reinstated while insured was not in good health, 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. EVIDENCE. 

Evidence supported finding that, when life policy was originally delivered and 
when reinstated insured was in good health as required in applications. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1, The expression “good health” as used in an application for insurance means 
apparent good health without any ostensible or known or felt symptom of disorder, 
and does not exclude the existence of latent unknown defects. 

2. Whether insured is in “good health” at the time of the delivery or renewal of 
a life policy depends on circumstances ef each case, and is a question of fact for the 
determination of a jury or a court sitting as a jury. 

3. Insurer in an action on life policy asserting that the insured was not in “good 
health” at the time the policy was delivered or renewed has the burden of proving 
that the policy was delivered or renewed while the insured was not in good health. 

4. Evidence held to support finding that at the time of the delivery and renewal 
of policy the insured was in good health as required by provisions in the applications 
of insured. 

Appeal from District Court of Payne County; Freeman E. Miller, Judge. 

Action by William G. Persing and another against the National Aid Life 
Association, a corporation. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Snyder, Owen & Lybrand, of Oklahoma City, for plaintiff in error. 

R. J. Shive, Brown Moore, and Wilcox & Swank, all of Stillwater, for defend- 
ants in error. 

Per Curiam. 

This is an appeal from a judgment rendered in the district court of Payne 
county, Okl., in favor of the plaintiffs, W. G. Persing and Edna M. Griggs, against 
the defendant, National Aid Life Association, a corporation. The parties will be 
referred to as they appeared in the trial court. 


The action is based upon the life insurance policy issued by the defendant 
upon the life of Isabell Persing in the amount of $2,500. The original policy, 
dated April 3, 1925, named O. W. Persing, the then husband of the assured, as 
the beneficiary. Later the policy was changed, naming the plaintiffs as joint 
beneficiaries. Isabell Persing died August 29, 1933. 


On December 27, 1931, assured permitted the policy to lapse through failure 
to pay the assesment due, and on January 8, 1932, applied for reinstatement and paid 
the assessment due. Again on the 26th day of June, 1932, the assured failed to pay 
the assesment due, and on the 6th day of July, 1932, applied for a reinstatement and 
paid the amount due. Otherwise all assesments were paid when due. In both 
instances when application was made for reinstatement assured signed the following 
“Certificate of Good Health”: 

“As a basis for this application for reinstatement I hereby certify and warrant 
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that I am in sound health, free from either acute or chronic ailment of any kind; 
that within the last six months I have had no illness, that I have neither consulted 
nor been under the care of any physician or surgeon during said last six months. I 
further understand and agree that this certificate is a consideration for my rein- 
statement, and that if it contains any false statements, same will be considered a 
breach of warranty, and will relieve the aforesaid Association from any obligation 
to me during my life time, or to my beneficiaries in case of my death. 

“By reference I make my former application a part hereof.” 

The original application contains the following language: “The applicant 
assumes the entire burden of making full and true statements and revelations as to 
his bodily condition and history, and of fully informing himself with reference 
thereto before signing and delivering this application; and he further expressly 
agrees that no lack of knowledge with reference thereto shall to any extent what- 
ever excuse him for any error or misrepresentation made herein.” 

The defendant refused payment on the ground that Isabell Persing died as a 
result of cancer which antedated both applications for reinstatement; defendant 
contending that, under the applications, assured warranted all statements, and hence 
no liability accrued, if the cancer originated prior to the date of the original or 
either of the subsequent applications. 

It appears from the record that the assured in June, 1932, accepted employment 
as a housekeeper, where she remained until November, 1932, doing general house- 
work for Mrs. Oldfather of Wichita. During all of that time she was in apparent 
good health, and there was nothing to indicate anything wrong with her physically. 
Mrs. Reece testified that she saw the assured frequently during the time she was 
employed in Wichita, and that she was apparently very well, that their relations 
were intimate, and that at no time was there anything that would indicate that 
there was anything wrong. A small lump in the breast was discovered in February, 
1933. It further appears from the record that in 1931 assured spoke of the lump in 
her breast, and witness urged her to have it examined and find out what it was; 
that witness suggested that the assured go to a doctor, to which assured replied 
that she did not “go much on doctors,” and, if examined, she supposed “they 
might say she had cancer.” Expert testimony was to the effect that cancerous 
growth beginning in the breast of a woman might begin by a condition below the 
surface of the skin and that it would be hard to determine there was such a growth, 
and that there would be no pain, and that the patient would discover it accidentally. 

In March, 1933, a physician was called and made an examination and diagnosed 
her condition as being cancerous. The physician testified: “It seemed she did not 
realize the condition, the seriousness of the condition she was in just from her talk.” 
A surgical operation was suggested, and the record discloses that she was operated 
on soon thereafter. 

The defendant in its brief limits the question to be decided as follows: “The 
real and ultimate question at issue in this case is whether or not Isabell Persing, the 
holder of a certain benefit certificate theretofore issued by the defendant, was on 
the 8th day of January, 1932, free from acute and chronic diseases of every kind 
(that being the date ot her first application for reinstatement) ; also, whether or not 
she was free from acute or chronic diseases of every kind on the 6th day of 
July, 1932 (that being the date of her application for a second reinstatement).” 

On this point the court instructed the jury: “You are further instructed that if 
at the time the benefit certificate in question was delivered to the insured and the 
various reinstatements of said certificate were approved and granted by the defend- 
ant, as shown by the evidence herein, she was in sound health, the plaintiffs are 
entitled to recover in this case, and in this connection you are instructed that by 
being in sound health is meant that at the time of the delivery of said benefit cer- 
tificate and of the reinstatements thereof into full force and effect, she did not have 
any disease of a serious nature, and if you believe from the evidence that at such 
times she was not sick nor suffering from a serious ailment then you will find for 
the plaintiff.” 

{1, 2] This court, in the case of Sovereign Camp of W. O. W. v. Jackson, 57 
Okl. 318, 157 P. 92, 95, L. R. A. 1916F, 166, used the following language: “The 
question as to whether the deceased was in ‘good health when the benefit certificate 
was issued to him or not, is purely a question of fact.” 

Again in Mid-Continent Life Insurance Company v. House, 156 Okl. 285, 10 P. 
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(2d) 718, this court, in an exhaustive opinion citing an array of authorities, held: 
“Whether a person is in good health as that term is used in its ordinary meaning 
at the time of the delivery of an insurance policy must depend upon the facts and 
circumstances of each given case, and cannot be determined by any general rule. 
Such questions are for the determination of a jury or the court sitting as a jury as 
the trier of the facts.” 

Recently the question was again before this court in National Life & Accident 
Insurance Co. v. Wicker, 171 Okl. 241, 43 P.(2d) 50, citing the previous decisions, 
supra, the court held: 

“The phrase ‘good health,’ as used in its common and ordinary sense by a person 
speaking of his own condition, undoubtedly implies a state of health unimpaired by 
any serious malady of which the person himself is conscious. He does not mean 
that he had no latent disease of which he is wholly unconscious. If by the phrase 
‘good health’ an insurance company desires to exclude every disease, though latent 
and unknown, it must do so by distinct and unmistakable language. 

“Where a person is in ‘good health,’ as that term is used in its ordinary mean- 
ing at the time of the delivery of an insurance policy, must depend upon the facts 
and circumstances of each given case and cannot be determined by any general rule. 
Such questions are for the determination of a jury or the court sitting as a jury 
as the trier of the facts.” 

[3, 4] In this case the question of the good health of the assured was submitted 
to the jury under an instruction favorable to the defendant. There is competent 
evidence in support of plaintiff’s theory that the insured was in good health at the 
time of the delivery and reinstatements of the policy as defined by this court. 

We find no error in the judgment of the trial court, and the judgment will be 
affirmed. 

The Supreme Court acknowledges the aid of Attorneys J. F. Lawrence, W. F. 
Semple, and R. E. Morgan in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Lawrence and approved by Mr. Semple and Mr. 
Morgan, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration by a majority of the court, this 
opinion was adopted. ; 

McNeill, C. J., and Bayless, Welch, Phelps, and Gibson, JJ., concur. 


ATLAS LIFE INS. CO. v. SPITLER. No. 26270. 
Supreme Court of Oklahoma. Dec. 22, 1936. 
63 Pacific Reporter (2d) 82. 
2. AMBIGUITY. 

Where language of insurance contract is fairly susceptible to more than one con- 
struction, that most favorable to insured should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. LIMITATION. 

Any provision of life policy purporting to limit paid-up insurance, cash surren- 
der value, or term of extended insurance to sum or period less than that provided 
by statute is invalid (St. 1931, § 10524). 

(For other cases, see Insurance, Dec. Dig. § 152[3]. 

4. TERM INSURANCE. ; 

Where life policy provided for its continuance as term insurance on insured’s 
failure to exercise certain options on default after paying three years’ premiums, 
insurer had mandatory duty, where insured had not exercised options to apply entire 
net reserve to purchase of term insurance, notwithstanding terms of policy which 
might have been given contrary construction (St. 1931, § 10524). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Syllabus by the Court. 

1. A contract in writing, if its terms are free from doubt or ambiguity, must be 
permitted to speak for itself, and cannot by the courts, at the instance of one of the 
parties, be altered or contradicted by parol evidence, unless in case of fraud or 


mutual mistake of facts, and this principle is applicable to contracts of insurance. 
Brown et al. v. Connecticut Fire Ins. Co., 52 Okl. 392, 153 P. 173. 
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2. If the language used in a contract of insurance is fairly susceptible to more 
than one construction, that construction most favorable to the insured will be 
adopted. 

3. Any provision in a policy of life insurance which purports to limit the paid-up 
insurance, cash surrender value, or term of extended insurance to a sum or period 
less than that provided by the statutes of this state is invalid. 

4. When premiums for three years have been paid on a policy of life insurance 
and default is made in payment of subsequent premiums if the insured does not 
exercise the options providing for cash surrender or paid-up insurance, then it is the 
mandatory duty of the insurance company to apply the net reserve of such policy 
to the purchase of extended term insurance. 

\ppeal from District Court, Creek County; Gaylord R. Wilcox, Judge. 

Action by Viola Spitler against the Atlas Life Insurance Company to récover on 
a policy of sonra. Judgment for plaintiff, and the defendant appeals. 

Affirmed. 

Logan Stephenson, Q. M. Dickason, and Russell F. Hunt, all of Tulsa, for 
plaintiff in error. 

Edgerton & Vickers, of Sapulpa, for defendant in error. 

Per Curiam. 

This appeal seeks the construction of an automatic term extension provision in 
a contract of life insurance. The action was originally instituted in the district 
court of Creek county by Viola Spitler, as plaintiff, against the Atlas Life Insurance 
Company, a corporation, as defendant. In this opinion we will refer to the parties 
in the same order as they appeared in the trial court. 


The facts are not in dispute. Trial was had to the court without the inter- 
vention of a jury; upon stipulation of the parties, documentary evidence, and the 
testimony of certain witnesses relative to the meaning and effect of a clause con- 
tained in the contract of insurance. Judgment below was for the plaintiff, and the 
defendant appeals. 

The record discloses substantially the following state of facts: On December 5, 
1925, the defendant in consideration of an annual premium of $60.28 issued a policy 
of insurance on its Form 237-B whereby it insured the life of one Henry S. Spitler 
in the principal sum of $2,500. The policy also contained provisions relative to dis- 
ability and double indemnity which are not involved in this appeal. Viola Spitler 
was named as beneficiary under the policy in the event of the death of the insured. 
The insured paid the first and the succeeding annual premiums on the policy up to 
and including the premium which fell due December 15, 1932, but neglected and 
failed to pay any part of the premium which became due on December 15, 1933. 
The insured had at various times borrowed on the security of the policy and on the 
date of default in payment of premium owed thereon the sum of $214.39. The cash 
surrender value of the policy on the date of default was the sum of $217.50, thus 
leaving a net balance to the credit of the policy in the sum of $3.11 when default 
occurred. The options in the policy providing for cash surrender value and paid-up 
insurance were not exercised by the insured and therefore the policy was continued 
in force for its face amount less the indebtedness due thereon as term insurance 
under the automatic extension provision of the policy. The insured died on Jan- 
uary 27, 1934, at the age of forty-one years; due proof of death was furnished to 
the defendant on forms satisfactory to it. On December 15, 1933, the $3.11 remain- 
ing to the credit of the policy would have at the attained age of the insured, if 
applied as a single net premium, continued the policy for its face amount, less the 
indebtedness, as term insurance for a period of fifty-one days or until February 
4, 1934. The defendant construed the policy to provide for only even months 
insurance and applied $1.83 of the net reserve and continued the policy in effect 
until January 15, 1934, and held the remaining sum of $1.28 to the credit of the 
insured, which sum was tendered to and refused by the plaintiff on the day of the 
trial. 

The controversy between the parties arises out of the construction which they 
each seek to place upon the portions of the contract providing for automatic 
extended insurance. The policy is quite lengthy and it is necessary to consider only 
the provisions thereof denominated “surrender value” and “basis of values.” These 
Provisions read as follows: 

“Surrender Values. After three full years’ premiums shall have been paid the 
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owner within thirty-one days after any default in payment of premiums but not 
later, may surrender this policy: 

“(a) For its cash surrender value less any indebtedness to the Company hereon, 
or 

“(b) For paid-up insurance payable at the same time and under the same condi- 
tions as this policy with the right to loan and surrender values computed in accord- 
ance with the ‘Basis of Values’ provision: or, . 

“(c) If not so surrendered, the face amount less any indebtedness, shall auto- 
matically continue as term insurance for such term as is hereinafter provided, but 
without the right to loans.” 

Included therein is shown a table of loan and surrender values for the third to 
the twentieth policy years inclusive. This is followed by: 

“Basis of Values. The cash surrender value shall equal the reserve hereon 
at date of default, less not more than 2% per cent of the face amount of this policy. 
The amount of paid-up insurance, or the term for which the insurance will be con- 
tinued, shall be such as the cash surrender value less any indebtedness to the Com- 
pany hereon will purchase as a net single premium at the attained age of the insured 
at date of default according to the table of mortality and interest rate named 
below, fractions of a month and fractions of a dollar of insurance omitted. The 
reserve shall be computed upon the American Experience Table of Mortality with 
interest at 31%4 per cent per annum in accordance with the twenty payment life 
modification of the preliminary term method of valuation; subject to such modi- 
fication the first year’s insurance under this policy is term insurance.” 

The defendant contends that the language used in the last above-quoted provision 
is clear and unambiguous and susceptible to but one construction, namely, that the 
automatic extended insurance was thereby limited to even months, The plaintiff, 
on the contrary, contends that the language is uncertain, ambiguous, and technical 
in nature, and that therefore it is susceptible to at least two constructions and that 
consequently the construction most favorable to the insured should be adopted. The 
trial court concurred in the viewpoint of the plaintiff and permitted the introduction 
of expert evidence to explain the language used and its meaning. Defendant con- 
tends that this permitted the plaintiff to alter and vary a written contract by parol 
testimony and that this was error. 

As stated in 14 R. C. L. pages 925, 926: “An insurance policy is a contract and 
the rules established for the construction of written instruments apply to contracts 
of insurance. * * * The different provision of a contract of insurance must be 
so construed, if it can be reasonably done, as to give effect to each; and where two 
interpretations equally fair may be made, that which allows the greater indemnity 
will prevail.” 

[1] As we have said in Brown v. Connecticut Fire Ins. Co., 52 Okla. 392, 153 P. 
173, 174: “A contract in writing, if its terms are free from doubt or ambiguity, 
must be permitted to speak for itself, and cannot by the courts, at the instance of 
one of the parties, be altered or contradicted by parol evidence, unless in case of 
fraud or mutual mistake of facts, and this principle is applicable to contracts of 
insurance. 

In the contract now under consideration, the crucial language is contained in a 
sentence under “Basis of Values,” which reads as follows: “The amount of paid-up 
insurance, or the term for which the insurance will be continued, shall be such as 
the cash surrender value less any indebtedness to the Company hereon will purchase 
as a net single premium at the attained age of the insured at the date of default 
according to the table of mortality and interest rate named below, fractions of a 
month and fractions of a dollar of insurance omitted.” 


|2] If the above-quoted sentence is given its grammatical construction, it will 
be noted that the clause “fractions of a month and fractions of -a dollar of insur- 
ance omitted” is a parenthetical clause which refers to and explains the participial 
phrase which immediately precedes it, and that thereby the methods to be employed 
in solving the previously stated equation are limited and restricted, but that the 
answer to be obtained by the computation is not limited unless the factors employed 
in making the computations would necessarily require an answer in even terms. There 
is no showing that this would be the necessary, logical, and inevitable result in every 
instance and the language used does not convey and compel such conclusion, but 
merely leaves the result to computation and prescribes the method and manner ot 





Life | Atlas Life Ins. Co. v. Spitler 901 


making such computations, In order to render the language used susceptible to the 
construction placed thereon by defendant, it would be necessary to ignore the plain 
language used and the grammatical construction thereof and to supply words and to 
reconstruct the sentence. If the defendant intended the sentence to have the mean- 
ing and effect for which it now contends in drawing the contract, it could have 
easily, by the choice of apt words, explicitly, and unmistakably so provided. This, 
however, it did not see fit to do, and we are inclined to the opinion that the defend- 
ant when drawing the contract did not intend to place such construction on the 
language used. We think that this is made manifest both by failure of the defend- 
ant to specifically and explicitly provide in the contract that only even months of 
term insurance would be given the insured and further by reason of failure to make 
any provisions for or to take into account any balance which might exist in favor 
of the insured, in cases similar to the present one. It will be noted in the above- 
quoted provision of the contract that it is expressly provided that the amount of 
paid-up insurance or the term of continued insurance shall be such as the cash 
surrender value will purchase as a net single premium, thus clearly anticipating the 
expenditure of the entire remaining value of the policy for new insurance, This 
in our opinion negatives the theory and construction for which the defendant now 
contefids. If, however, the language used in the policy and above quoted is fairly 
susceptible to any other construction, then the construction most favorable to the 
insured should be adopted. As we have said in the case of Friend v. Southern 
States Life Ins. Co., 80 Okl. 76, 194 P. 204, 205: “The second cardinal rule to be 
followed is: If a policy of insurance is susceptible of two constructions, the one 
is to be adopted which is most favorable to the insured. Taylor v. Insurance Com- 
pany of North America, 25 Okl. 92, 105 P. 354, 138 Am. St. Rep. 906; Federal Life 
Insurance Co. v. Lewis, 76 Okl. 142, 183 P. 975 [5 A. L. R. 1637]; Standard Acci- 
dent Ins. Co. v. Hite, Adm’r, 37 Okl. 305, 132 P. 333, 46 L. R. A. (N. S.) 986.” 

This is also the rule in the federal courts. Brooklyn L. Ins. Co. v. Dutcher, 95 
U. S. 269, 24 L. Ed. 410; Aschenbrenner v. United States Fidelity & Guaranty Co., 
292 U. S. 80, 54 S. Ct. 590, 78 L. Ed. 1137. 

_Apart from any construction that may be given to the language used in the 
policy under consideration, we think that there is another reason why the judgment 


of the trial court should be sustained. If the provisions in the policy had the effect 
for which defendant contends, then the sarffe would limit the term of automatic 
extended insurance to a period less than provided by the reserve at the date of 
default of the policy and would violate the express statutory provisions of this 
state. As said in Crouch on Insurance, Vol. 3, paragraph 638: “Fundamentally, 
provisions for paid-up or extended insurance, surrender value or other benefit to 
the insured upon termination of the original contract, undoubtedly are in furtherance 
of public interest and welfare and will be upheld when uniform, fair and in keeping 
with all applicable statutory regulations. This, however, does not mean that all 
contracts or agreements with respect to paid-up and extended insurance surrender 
value, etc., are valid. * * * Thus a statutory provision, such for example, as a 
requirement that an insurance policy shall provide for an unconditional surrender 
value cannot be satisfied by a provision which is conditional.” 

Section 10524, O. S. 1931, provides in part as follows: 

"No policy of life ins ivered in this 
0 policy of life insurance shall be issued or delivered in this State or be 
issued by a life insurance company organized under the laws of this State unless 
the same shall at least provide in substance the following: * * * 

“Eighth. That in event of default in premium payments after premiums shall 
have been paid for three years, the insured shall be entitled to a stipulated form of 
msurance, the net value of which shall be at least equal to the reserve at the date 
of default on the policy. * * * 

“Tenth. That if in ev ault i 

_ Tenth. rat if in event of default in premium payments, the value of the 
policy shall be applied to the purchase of other insurance.” 

[3] It will be noted from the above-quoted sections of the statute that it is 
~ legislative intent that the insured should have the full value of the reserve of 
nen at the date of default applied to the purchase of other insurance whether 
. up or extended term. As said in 14 R. C. L. p. 995: “The parties to a con- 
tact of insurance cannot, by their contract, either directly or indirectly, waive 


the Provisions of a statute providing for extended insurance on default in pay- 
ment of premiums.” 
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In the case of New York Life Ins. Co. v. Noble, 34 Okl. 103, 124 P. 612, 613, 45 
L. R. A. (N. S.) 391, we said: “We do not consider it necessary to set out the 
various provisions of the policy or of the supplemental contracts or of the loan 
contract, for whatever they are, relative to the lapsing or forfeiture of the policy, 
they yield to the law governing such cases.” 

[4] The statute, as we construe it, contemplates and _requires, when premiums 
have been paid for three years on a policy of life insurance, that upon default in 
payment of any subsequent premium the insured shall be entitled to a stipulated 
form of insurance, the net value of which will be at least equal to the reserve at the 
date of default on the policy. In the case now at bar, the insured was entitled to 
automatically extended term insurance and the net reserve on his policy was $3.11, 
and had this sum been applied as a single net premium to the purchase of term 
insurance, it would have furnished such insurance for fifty-one days and therefore 
have extended the insurance beyond the date of the death of the insured. We hold 
that it was the mandatory duty of the defendant in error to apply the entire $3.11 and 
not merely $1.83 of said sum in the purchase of extended term insurance for the 
policyholder, and that when it failed to do so that it omitted to carry out its 
statutory and contractual obligation. 

[5] Conceding, without deciding, that the admission of parol evidence to explain 
the contract was incompetent and erroneous, such would not, under the record here, 
constitute a violation of any substantial statutory or constitutional rights of the 
defendant and hence must be held harmless under the provisions of section 3206, 
O. S. 1931. 

We have carefully read the entire record and find that the trial court reached 
the correct conclusion and rendered the proper judgment in this action. Under these 
circumstances, the judgment will be affirmed, even though the trial court may have 
been wrong in the reasons assigned for entering the judgment. See James v. Cole- 
man, 64.Okl. 99, 166 P. 210. 

The plaintiff has asked for judgment on the supersedeas bond given by the 
defendant on appeal. It appears that this bond in the sum of $4,575 was executed by 
Standard Accident Insurance Company, as surety. The bond is in the usual form 
and is incorporated in the case-made and is conditioned to abide the judgment, pay 
the condemnation money if the same is affirmed, and pay the costs. We are of the 
opinion that plaintiff is entitled to andeshe is hereby given judgment against said 
surety in the sum of $2,285.61, with interest thereon at the rate of 6 per cent, per 
annum from March 12, 1934, and for all costs of this action. 

The judgment of the trial court is affirmed. 

McNeill, C. J., Osborn, V. C. J., and Bayless, Busby, Phelps, Corn and Gibson, 
JJ., coneur. 

Riley and Welch JJ., absent. 


KESSLER v. NATIONAL LIFE & ACCIDENT INS. CO. 
Superior Court of Pennsylvania. Dec. 14, 1936. 
188 Atlantic Reporter 377. 
1. MISREPRESENTATION. 

Insurer seeking to avoid liability on life policy on ground of misrepresentations 
as to state of insured’s health has burden of proving that such alleged misrepre- 
sentations were false in fact and known to be false. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal No. 113, October term, 1936, from judgment of Court of Common 
Pleas No. 2, Philadelphia County, No. 2077, June term, 1935; James Gay Gordon, 
Jr., President Judge. 

Assumpsit by Rae Kessler against the National Life & Accident Insurance Com- 
pany, for proceeds of life policy. From a judgment entered against the National 
Life & Accident Insurance Company for $1,075 for want of sufficient affidavit o! 
defense, the National Life & Accident Insurance Company appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Louis F. McCabe, of Philadelphia, for appellant. 

J. Herman Kahn and Maxwell L. Kahn, both of Philadelphia, for appellee. 

CUNNINGHAM, Judge. 
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This appeal by the defendant insurance company is from a judgment entered 
against it in the court below for want of a sufficient affidavit of defense to the 
action in assumpsit brought against it by the plaintiff as the beneficiary named in a 
policy of life insurance issued to her husband, Louis Kessler. 

The policy was issued in the amount of $1,000 on January 13, 1933. On July 14, 
1933, it lapsed for nonpayment of premiums, but was reinstated on September 7, 
1933. The death of the insured occurred on November 15, 1934, and the present 
suit was brought by the beneficiary on June 17, 1935. When the affidavit of defense 
was filed on July 3, 1935, plaintiff took her rule for judgment. By reason of the 
pendency in this court of certain proceedings in equity, hereinafter referred to, 
the disposition of the rule was delayed until February 7, 1936, when it was made 
absolute, and this appeal by the company followed. 

Attached to the policy was a copy of the application thereof. It consisted of 
two parts—the first, containing the answers of the applicant to questions relative 
to age, residence, occupation, etc., was signed by him in the presence of one of the 
company’s agents, Harry B. Dyzansky, and the second, recording the insured’s 
replies to questions concerning the condition of his health, medical treatment, etc., 
was signed in the presence of Francis C. Halling, M. D., apparently one of the 
company’s medical examiners. 

The second part of the application was headed with the following instruction: 
“This part to be completed by agent or superintendent if non-medical, otherwise by 
examiner. If completed when received by examiner, answers should be verified.” 

The first sentence of the second paragraph of the contract of insurance reads: 
“This insurance is granted in consideration of the application herefor, a copy of 
which is hereto attached and made a part of this contract, and of the payment of 
premiums as follows.” 

Other applicable provisions of the policy are: “This policy and the application 
therefor taken together constitute the entire contract. All statements made by the 
insured shall in the absence of fraud, be deemed representations and not warranties, 
and no such statement shall avoid this policy unless it is contained in a written 
application and a copy of such application is endorsed upon or attached to the policy 
when issued.” “Except for non-payment of premium when due, * * * this policy 
shall be incontestable after two years from its date of issue.” 

By the terms of the contract it is stipulated that it shall become “effective” 
upon delivery to the insured “during his lifetime and good health.” 


_ For present purposes it is not necessary to recite the averments of the affidavit 
of defense in detail. It is sufficient to say that the company defended upon the 
ground that the issuing of the policy, as well as its reinstatement, had been induced 
and procured through the knowingly making of false answers by the insured, 
relative to the condition of his health and previous medical treatment, both in the 
original application and in his request for reinstatement. In general, it was 
averred that the insured had fraudulently concealed the fact that he was suffering 
trom certain diseases of his lungs (which caused his death) when the policy was 
applied for and issued and when its reinstatement was procured, and had also 
failed to disclose the fact that he had been under treatment for tuberculosis in 
several hospitals. Other averments were to the effect that the beneficiary had knowl- 
edge of these misrepresentations and had hindered and delayed the representatives 
ot appellant in conducting an investigation after the death of the insured. 


The unusual situation here present arises out of the fact that the insurance 
company on January 14, 1935, one day after the expiration of the two-year con- 
testability clause of the policy, instituted a proceeding in equity against the bene- 
ficiary in the court of common pleas No. 2 of Philadelphia county for the cancella- 
tion of the policy upon the ground of fraud practiced by the insured in procuring 
it and in having it reinstated. Preliminary objections to the original bill were 
sustained and an amended bill filed. The amended bill was dismissed upon the 
ground that the company was not entitled to contest its liability, upon the grounds 
set out in its bill, after the expiration of two years from the issuing of the policy. 
Upon appeal to this court, the company contended that, as the reinstatement had also 
been procured by fraud, it had a legal right to contest its liability at any time 
Within two years from September 7, 1933, the date of reinstatement. It relied, inter 
alia, upon a provision in the application for reinstatement reading: “That if my 
death shall occur within one year after the reinstatement of said policy, the insur- 
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ance thereby provided shall be avoided by any breach of any of my warranties or 
agreements herein contained.” 

As a basis for reinstatement, the insured “warranted and agreed,” inter alia, 
that he was then, and since the date of his original application had been, “in good 
health.” 

In affirming the decree dismissing the bill we said through Stadtfeld, J. 
(National Life & Accident Insurance Co. v. Kessler, 120 Pa. Super. 277, 182 A. 117), 
that for the purposes of that case we assumed the alleged misrepresentations were 
such as to have invalidated the policy at the option of the company if its liability 
had been contested within the contestable period. Such an assumption, however, is 
not necessarily applicable in the present controversy. We then held that the rein- 
statement of a policy does not result in the making of a new insurance contract, 
but is simply a revival and restoration of the original policy upon the conditions 
prescribed therein. As the death of the insured did not occur within one year 
after the reinstatement, the provision for avoidance by reason of a breach of the 
warranties contained in the application for reinstatement had no application, but 
the company still had the right to contest its liability at any time prior to January 
13, 1935, upon the ground of fraud practiced in making the original application. In 
the course of the opinion, the inadvertent statement is made that the death of the 
insured occurred “after both contestable periods had expired.” The fact is that it 
occurred on November 15, 1934, more than one year after the reinstatement but 
within two years after the date of the policy. The erroneous statement, however, 
did not have any bearing upon the conclusions reached in the opinion. 

As to the alleged participation of the beneficiary in the fraud, we held that, if 
the company, by reason of the incontestable clause, could not defend upon the 
ground of fraud by the insured, it was not permissible to set up participation by the 
beneficiary in that fraud. Our opinion was filed December 18, 1935, and no petition 
for an allocatur was filed with the Supreme Court. 

Counsel for appellant in this appeal frankly admits it was taken to “remedy the 
omission” and that the averments of the affidavit of defense now before us are prac- 
tically identical with the allegations of the amended bill in equity. 

The reasons assigned by the present plaintiff in support of her rule for judgment 
were that the matters set forth in the affidavit of defense had been adjudicated in 
the equity proceedings, and that the affidavit fails to set forth any facts indicating 
that the company contested its liability in any manner “within the two year con- 
testable period.” The docket entry relative to the judgment reads: “February 7, 
1936, Rule absolute by agreement.” On February 17, 1936, damages were assessed 
at $1,075 and the company took the present appeal. On September 23d the appellee 
moved to quash the appeal upon the ground that, when the rule for judgment 
came on for argument, “it was agreed by counsel for both parties that the rule be 
made absolute by agreement,” and the only purpose of the appeal is to obtain a 
reconsideration of what has already been decided by this court. 

The version of counsel for appellant is thus set forth in his answer to the rule to 
quash: “The court had postponed argument on the rule until the decision of the 
appellate court in the equity suit above referred to. When the rule finally was fixed 
for hearing, counsel for the present appellant stated to the court that it had no 
argument to advance on this question before the court other than that which the 
court had already heard, and on which it had passed its opinion in the equity suit. 
Counsel for the present appellant in response to an inquiry by the court, stated that 
there was no reason for extended argument and that since the case would be 
appealed, he had no further argument to advance why judgment should not be 
entered on the rule.” 

Since the taking of this appeal there have been two appellate court decisions 
bearing upon the questions here involved. In Prudential Insurance Company V. 
Ptohides, 122 Pa. Super. 469, 186 A. 386, decided July 10, 1936, it was held that 
the only legally effective way in which an insurer may “contest” its liability under 
a policy, upon the ground of fraud in its procurement, is by offensive or defensive 
proceedings in a court. That is, either by the institution, within the time limited, 
of appropriate proceedings for cancellation, or by making a defense to a suit brought 
within the period upon the policy. It was repeated in that case, citing Feierman v. 
Eureka Life Ins. Co., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646, and Cohen et al. v. 
Metropolitan Life Ins. Co., 112 Pa. Super. 314, 171 A. 106, that the death of the 
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insured during the period of contestability does not affect either the running of 
that period or the obligation of the- insurance company to act within the time 
specified if it desires to contest its liability. 

The defense set out in the affidavit is mainly based upon the above-quoted 
“sound health” clause. It is averred the contract never became effective because 
at the date of the application, January 5, 1933, and when the policy was delivered on 
January 13, 1933, the insured was suffering from tuberculosis. 

In Prudential Insurance Co. v. Kudoba, 323 Pa. 30, 186 A. 793, decided June 26, 
1936, our Supreme Court definitely adopted the doctrine that, where a medical 
examination of an applicant for life insurance has been made on behalf of the com- 
pany, as in this case, the sound health clause “is less comprehensive” than in cases 
like Youngblood v. Prudential Ins. Co., 109 Pa. Super. 20, 165 A. 366, in which such 
examination had been waived, and safeguards the company “against only such 
impairment of the health of the insured as may have arisen in the interval between 
the time the medical examination was made and the time when the policy was 
issued.” “If an examination is made and the company, either with knowledge of 
an illness of the applicant thereby disclosed or without discovery of a pathological 
condition which in fact existed, thereupon issues a policy, it should not be allowed 
to repudiate liability by reason of any defective status of the health of the insured 
at that time, in the absence of any misrepresentations or fraudulent statements on 
his part. We conclude, therefore, that the sound-health clause has no application 
to such diseases as the insured may have had at the time of the medical examination, 
but that its legal scope must be restricted to mean only that the applicant did not 
contract any new disease impairing his health nor suffer any material change in his 
physical condition between the time of such examination and the date of the policy.” 
Prudential Insurance Co. v. Kudoba, 323 Pa. 30, at page 35, 186 A. 793, 795. 

It may well be doubted, in the light of the reference in Evans v. Penn Mutual 
Insurance Co., 322 Pa. 547, 186 A. 133, to narratives “incomplete in detail,’ whether 
the mere failure of an applicant to mention all the hospitals in which he had been a 
patient would amount to such “fraud or misrepresentation” as would prevent the 
application of the rule. 

Moreover, there was uncontroverted evidence in the Kudoba Case that the 
insured had been told, prior to his application, by the physician to whom he had 
taken a sample of his sputum for examination, that he had tuberculosis. 

At least as to cases in which the cause of action arose subsequent to July 19, 
1935, the scope and effect of sound health provisions have been materially limited, 
even where medical examination has been waived, by the amendment of that date 
(P. L. 1319 [40 P. S. § 51la]), to the Insurance Act of 1921. 

[1] That amendment, in the form of an additional section, provides in sub- 
stance that in any case where a medical examiner, or the agent of the insurer 
recording the answers of the applicant when a medical examination is waived, 
reports the applicant a fit subject for insurance, the company shall thereby be 
estopped from setting up the defense that the insured was not in the condition of 
health required by the policy at the time the medical examination was made, or 
the answers recorded, “unless the same was procured by or through the fraud. 
deceit, or misrepresentation of or on behalf of the insured.’ In Evans v. Penn 
Mutual Insurance Co., supra (a case in which there was no medical examination), 
will be found many examples of what will, and of what will not, amount to fraud. 
deceit, or misrepresentation of or on behalf of the insured.” In Evans vy. Penn 
deceit, or misrepresentations. As to alleged misrepresentations, the burden is always 
on the insurer to show that they were false in fact and known to be false. 

Under the circumstances here present, we have concluded to deny the motion to 
quash and to dispose of the appeal upon its merits. 

|2] In our opinion, the affidavit of defense was insufficient, not only because it 
contained no averments from which it could be inferred that appellant contested its 
liability under the policy within the contestable period prescribed therein, but also 
because it was not averred that the insured had suffered any material change in his 
physical condition between the date of the medical examination by appellant’s 
physician and the date the policy was issued. 


_ [3] We are not to be understood as approving of the method adopted by counsel 
tor appellant to cure his oversight in neglecting to petition for an allocatur at the 
Proper time. On the other hand, we are not disposed to deprive this litigant, upon 
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technical grounds, of the exercise of any right it may have. Upon full consideration 
of the record now before us, we overruled all the assignments of error to the action 
of the court below. 

Judgment affirmed. 


BECKER v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Dec. 11, 1936. 
188 Atlantic Reporter 400. 
1. CONTINUANCE. 


Refusal to pay further disability benefits after payment thereof for almost 
three years held not equivalent to demand for proof of continued disability as 
contemplated by life policy, and hence, in absence of demand, insured was not 
bound to present such proof before bringing action on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


4. TOTAL DISABILITY. 

Insured seeking disability benefits under life policy requiring disability to be 
total, permanent, and continuous held entitled to prove that total permanent disability 
continued not only up to time of bringing of action but also to time of trial, thereby 
precluding possible argument that disability was not shown to be permanent and 
continuous. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal No. 25, February term, 1937, from judgment of Court of Common Pleas, 
Luzerne County, No. 853, March tetm, 1933; W. A. Valentine, Judge. 

Assumpsit on a life insurance policy by Gustav A. Becker against the Pruden- 
tial Insurance Company of America, to recover disability benefits. From a judg- 
ment on a verdict for plaintiff for $2,324.50, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Richard B. Sheridan, of Wilkes-Barre, and A. A. Vosburg, A. Floyd Vosburg, 
and Vosburg & Vosburg, all of Scranton, for appellant. 

W. J. Fahey and C. B. Lenahan, both of Wilkes-Barre, for appellee. 

KeLier, President Judge. 

This appeal is without merit. It is concerned with an action of assumpsit on @ 
life insurance policy, containing a provision for benefits to the insured in case, 
before he became 60 years of age, he should become totally and permanently dis- 
abled, either physically or mentally, to such an extent as to render him wholly 
continuously, and permanently unable to engage in any occupation or perform any 
work for any kind of compensation of financial value during the remainder of 
his lifetime. 

Sometime after the policy was issued, and when the insured was about 40 years 
of age, he notified the insurance company that he had become totally and _per- 
manently disabled physically within the provisions of the policy, and furnished proof 
satisfactory to the company of such total and permanent physical disability. There- 
upon the company paid the insured the monthly income benefits and waived the 
payment of further premiums as provided. in the policy. This continued from 
December, 1929, up to and including October, 1932, when the company refused to 
allow any further disability benefits. The insured, thereafter, in February, 1933, 
brought this action and recovered a verdict and judgment. Defendant appealed. 

[1] 1. Defendant’s first proposition is that there can be no recovery because 
plaintiff, after defendant ceased its monthly benefit payments, presented no proofs 
to the company of the continuance of his disability before bringing suit. The point 
is ruled against the defendant by the provision of its own policy, as follows: 

“Proof of Continuance of Disability—Notwithstanding the acceptance by the 
Company of proof of total and permanent disability, the Insured upon demand by 
the Company from time to time, but not oftener than once a year after such dis- 
ability has continued for two full years, for the purpose of verifying that such dis- 
ability is actually permanent and not temporary, shall furnish due proof that he 
(or she) actually continues in the state of disability defined above; * * * In case ot 
failure to furnish such proof, no further premiums shall be waived and no further 
monthly payments shall be made on account of such disability, but any insurance 
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then remaining under this Policy shall be continued in force subject to the payment 
by the Insured of any premium or premiums, based on such insurance, the due 
date of which premium or premiums, as specified on the first page hereof, shall 
occur thereafter.” 

After the company has once recognized the insured’s total and permanent dis- 
ability, by acceptance of the insured’s proof thereof and paying the benefits secured 
by the policy, the insured is not called upon to furnish proof of the continuance of 
his disability, except “upon demand of the Company.” The defendant company 
made no demand upon the insured plaintiff that he furnish proof that he actually 
continued in the state of disability insured against. The insured was not required to 
furnish proof of the continuance of disability until demand for it was made upon 
him by the company. Stopping the payment of benefits did not amount to a demand 
for such proof. It shows rather that the company, without requiring additional 
proofs, had decided to refuse further benefits. After such refusal, formal proofs 
were no longer necessary. Amrovcik v. Metropolitan Life Ins. Co., 119 Pa. Super. 
176, 184, 180 A. 727. : 

|2] 2. Defendant’s second contention is that the plaintiff's physicians should 
not have been permitted to testify that, in the opinion, he was totally and permanently 
disabled and unable to engage in any occupation or perform any work or labor 
for compensation of financial value. It has been the settled practice in this com- 
monwealth, at least since the decision in Wilt v. Vickers, 8 Watts, 227 (1839), 
to permit physicians to express their opinions as to the extent and permanence of 
a plaintiff's disability.” It does not, as appellant argues, permit the doctors to 
usurp the functions of the jury. The very point here argued was raised and 
decided adversely to appellant’s contention in the case of Cooper v. Metropolitan 
Life Ins. Co., 323 Pa. 295, 297-299, 186 A. 125, where similar evidence of physicians 
was received (see 186 A. pages 126, 127) and Mr. Justice Linn, speaking for the 
Supreme Court, said: “Three assignments complain of physicians’ opinions 
received in evidence. * * * The jury had the plaintiff before them and heard from 
him about his education, prior employments, occupation at the time of the injury, 
the injury itself, and the resulting incapacity and the treatment to the date of trial. 
It is common knowledge that there are many ailments which laymen might not 
consider wholly or even partially incapacitating, but for which a physician would 
immediately insist upon partial or total inactivity and rest. The evidence shows 
that mere descripition of the knee injury would not sufficiently inform a lay jury 
to consider and determine intelligently the questions at issue. It therefore became 
necessary to enlighten the jury by the opinions of the physicians who had treated 
and operated on the plaintiff, or were otherwise qualified by experience and 
observation. Necessity is the ground of admissibility of such evidence. * * * We 
all agree that the record contains nothing that would justify this court in holding 
that the two physicians were not qualified to give their opinions or that the opinions 
given were not admissible. They would seem to have been peculiarly qualified 
by their professional treatment of the plaintiff to give opinions on the subject. 
*** The other objection, though not very definitely stated at the trial and now 
applicable to only one answer, is now made the basis for contending that the exam- 
ination ‘permitted the doctors to pass upon the ultimate question before the jury 
and to substitute their opinion for the conclusions of the jury, based upon all the 
testimony and the charge of the Court. Appellant’s theory also is that these are 
subiects which do not require expert testimony but are matters upon which the 
jury are as well informed as the witnesses.’ Both contentions must be rejected. The 
court and the jury remained free to deal with this evidence like any other. They 
were not hound by the opinions of the witnesses, who were not called to decide 
the ultimate fact. Their testimony, if believed. merely proved another fact—that 
in the licht of their general experience and of their observation of plaintiff they 
had reached the conclusions announced. Those were facts to be considered with the 
other evidence: they might be rejected in whole or in part; the weight to be given 


™See, inter alia, Palmer v. Warren St. Ry. Co., 206 Pa. 574, 56 A. 49, 63 L. R. A. 507; 
Goldstein v. East Fallowfield Twp., 43 Pa. Super. 158, 162; Losnecki v. Mutual Life Ins. Co.. 
106 Pa. Super. 259, 264, 161 A. 434; Cantor v. Metropolitan Life Ins. Co., 108 Pa. Super. 1, 4. 
5, 164 A. 145; Kramer v. Travelers’ Ins. Co., 111 Pa. Super. 367, 370 A. 700; Tibbetts v. 
Prudential Ins. Co., 313 Pa. 310, 313, 314, 169 A. 382; Janney v. Scranton Life Ins. Co., 315 
Pa, 200. 206.'173 A. 819; Amrovcik v. Metropolitan Life Ins. Co.. 119 Pa. Super. 176. 181. 180 
A. 727; Cooper v. Metropolitan Life Ins. Co., 323 Pa. 295, 297-299, 186 A. 125, 126-129. 
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them was for the jury. Certain federal cases dealing with war risk insurance are 
said to support the proposition that expert witnesses may not give opinions on the 
ultimate issue to be decided by the jury. If we understand appellant, it must be 
said that such opinions are received constantly in this commonwealth. For example, 
in many eminent domain cases, the only question is the amount of compensation pay- 
able for land taken and almost always the proof is by opinion evidence; where 
the ultimate issue is sanity or insanity, opinion evidence is frequently all there is; 
other examples are common. Though the distinction is not always observed, it is 
necessary not to confuse cases admitting opinion evidence with the cases holding that 
such evidence will not be received where there is no necessity for it, as where the 
cause of action is otherwise susceptible of proof.” 

[3] 3. By an oversight, the X-ray plates or photographs, which had been shown 
to the jury and explained to them by the physicians, were not formally offered 
in evidence until after the court had charged the jury, when, upon the matter being 
drawn to,the court’s attention, it permitted the oversight to be corrected and the 
plates to be received in evidence and taken out by the jury. We find no abuse of 
discretion on the part of the court in so doing. 

[4] 4. The policy in this case provided that the disability must be total, perma- 
nent, and continuous. Under its special and rather unusual provisions, there could 
be no recovery under the policy unless all three of these characteristics were present. 
It was entirely proper, therefore, for the plaintiff to prove his total and permanent 
disability not only from the time defendant stopped paying benefits up to the time 
of bringing suit, but also that it continued down to the time of trial; otherwise the 
defendant might have argued to the jury that, while the disability might have been 
total, it had not been shown to be permanent and continuous. 

The assignments of error are overruled, and the judgment is affirmed 


PASHUCK vy. METROPOLITAN LIFE INS. CO. et al. 
Superior Court of Pennsylvania. Dec. 21, 1936. 


188 Atlantic Reporter 614. 
1, INTERPLEADER. 

Insurance company, by paying insurance money into court .in statutory inter- 
pleader, did not exercise any rights under facility of payment clause in life policy 
(12 P. S. § 581). 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. VESTED INTEREST. 

Though ordinarily, where designation of beneficiary in life policy is absolute 
and unconditional because right to change beneficiary is not expressly reserved to 
insured, beneficiary has vested interest in policy, and cannot be deprived of proceeds 
by anything insured may do without beneficiary’s consent, such right is subject to 
terms and conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


4. CHANGE OF BENEFICIARY. 


Provision of life policy, that terms could not be changed or its conditions 
varied except by express agreement of company evidenced by president or secre- 
tary’s signature, impliedly gave right to make change of beneficiary by indorsement 
on policy in manner specified. : 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. VESTED INTEREST. 


Provision of life policy for payment thereof to insured’s executor or adminis- 
trator held not to have given vested interest in executor or administrator as neither 
were then in esse, and where subsequent to issuance of policy, pursuant to its terms, 
another beneficiary was designated. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
6. CHANGE OF BENEFICIARY. 


Where insured had right to name or change beneficiary in life policy payable 
to executor or administrator, subsequent indorsement of name of new beneficiary 
on policy superseded any personal representative as respects right to proceeds of 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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7. INSURABLE INTEREST. 

Statute prohibiting taking out insurance on life of another unless beneficiary 
named has insurable interest in insured’s life was enacted to prevent wagering 
contracts on life of another by one having no insurable interest therein (40 P. S. § 
512). 

(For other cases, see Insurance, Dec. Dig. § 119.) 

8. INSURABLE INTERESTS. 

Statute prohibiting taking insurance on life of another unless such person has 
insurable interest in insured’s life does not prohibit insured from taking out policy 
on own life and specifying as beneficiary a person having no insurable interest in 
insured’s life (40 P. S. § 512). 

(For other cases, see Insurance, Dec. Dig. § 114.) 


Appeal No. 76, October term, 1936, from final judgment of Municipal Court, 
Philadelphia County, No. 450, April term, 1934; Eugene C. Bonniwell, Judge. : 

Action of assumpsit by Anthony D. Pashuck, administrator of the estate of 
John Nodziak, also known as John Nordziak, deceased, against the Metropolitan 
Life Insurance Company, wherein rule to show cause why plaintiff and Alexandra 
Buraczewska should not interplead as to the subject-matter, and why defendant 
should not have leave to pay money into court, was made absolute by agreement. 
Verdict and judgment for interpleading defendant Alexandra Buraczewska for 
$702, and plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, | 
James, and Rhodes, JJ. s : 

Edward S. Lawrence, Jr., and Ralph S. Croskey, both of Philadelphia, for 
appellant. 

Otto W. Woltersdorf, of Philadelphia, for appellee. 

STADTFELD, Judge. 

This is an interpleader under the Act of March 11, 1836, P. L. 76, § 4, 12 P. S. 
§ 581. 

On June 29, 1931, Metropolitan Life Insurance Company issued its policy of 
life insurance upon the life of John Nordziak in the sum of $702, payable to his 
executor or administrator or under the “facility of payment clause,” to any rela- 
tive by blood or connection by marriage of the insured, or to any other person 
appearing equitably entitled to the same by reason of having incurred expense on 
behalf of the insured. There was no beneficiary indorsed on the policy when the 
same was issued, but on July 3, 1931, the company indorsed the name of the appellee, 
Alexandra Buraczewska, on the policy, naming her as beneficiary. The policy is 
silent as to any right of change of beneficiary. 

John Nodziak died of natural causes, after an illness at the Germantown 
Hospital, on December 7, 1933. 

Letters of administration were granted to the plaintiff, who entered suit on the 
policy against the company. The proceeds of the policy were also claimed by the 
beneficiary, the appellee Alexandra Buraczewska. 

The insurance company, having had demands made upon it by two different 
claimants, interpleaded and the money was paid into court. 

The plaintiff’s case was established by admissions of the facts above stated 
and by offer of the insurance policy referred to with the indorsement thereon, and 
rested. The defendant, by her witness, offered testimony to show that she loaned 
the decedent, the insured, $500 about February 1, 1931, and that he lived in her 
house, and that when the policy was delivered to the insured, he gave it to the 
defendant stating that he had made her the beneficiary of the policy. 

The assured and defendant were not related and he was a boarder in her 
home, the appellee paying all the premiums. Attached to the policy was a rider 
providing for accidental death benefits equal to the face amount of the policy. 

The trial judge directed a verdict for the defendant, the appellee, and the 
plaintiff filed a motion for judgment n. o. v. and for a new trial. Both motions were 
refused in an opinion by Bonniwell, J., and judgment entered on the verdict. This 
appeal by plaintiff followed. 

[1] The “facility of payment clause” need not be considered, as the company, 
for whose benefit the clause was inserted, did not exercise any rights thereunder 
when it saw fit to pay the money into court. Yelda v. W. & S. Life Ins. Co., 99 Pa. 





910 The Insurance Law Journai, Vol. 88 [Apr., 1937 


Super. 513; Williard v. Prudential Insurance Company, 276 Pa. 427, 120 A. 461, 28 
A. L. R. 1348. 

[2] As stated by the lower court, the plaintiff in merely offering in evidence 
the policy bearing the indorsement thereon designating the appellee -as beneficiary, 
-_ resting his case, did not meet the burden on him to warrant a recovery in his 
avor. 

The appellee claims the proceeds of the policy here in question, first, because 
she had been designated as beneficiary by indorsement thereon, and, secondly, because 
she was a creditor of the insured and incurred expense on his behalf and for this 
reason, even if not named as beneficiary, she would still be entitled to the proceeds 
of the policy under the “facility of payment clause.” As to the latter clause, as 
already stated, she would not have any cause of action. 

[3] Appellant contends that no right to change the beneficiary having been 

reserved in the policy, the subsequent designation of appellee as beneficiary was a 
nullity. Ordinarily where the designation of the beneficiary in the policy is 
absolute and unconditional, because the right to change the beneficiary is not 
expressly reserved to the insured, the beneficiary has a vested interest in the policy 
and cannot be deprived of its proceeds by anything the insured may do without the 
beneficiary’s consent. Knoche, Adm’r v. Mutual Life Insurance Co., 317 Pa. 370, 
176 A. 230. However, as stated in that case, 317 Pa. 370, at page 372, 176 A. 230, 
231: “This right is subject, however, to the terms and conditions of the policy.” 
[4, 5] In the instant case, the policy provided, under the heading of “Condi- 
tions”: “Its terms cannot be changed, or its conditions varied, except by the 
express agreement of the company, evidenced by the signature of its President or 
Secretary.” This impliedly gave the right to make a change in the manner specified. 
Indorsed on the policy was the following: “Subject to the provisions of the policy 
authorizing payment at the company’s option to other persons, Alexandra Burac- 
zewska, sister, has been designated beneficiary to receive death benefit only. W. C. 
Fletcher, Secretary.” The policy also provided for certain “cash surrender value” 
at various periods upon surrender of the policy. The provision in the policy for 
payment “to the executor or administrator of the insured,” under the circum- 
stances, can not be said to have given a vested interest in the executor or adminis- 
trator, as neither were in esse at the time, and where subsequent to the issuance of 
the policy, pursuant to its terms, another beneficiary was designated. 

[6] If the right to name or change the beneficiary existed in the insured, the 
specified beneficiary supersedes any personal representative in so far as the right to 
the proceeds of the policy is concerned. The executor or administrator would not, 
therefore, be entitled to collect on the policy under such circumstances. 

{7, 8] Appellant contends that appellee had no insurable interest in the life of 
John Nodziak, the insured, and invokes the Act of May 17, 1921, P. L. 682, Art. 
4, § 412, 40 P. S. § 512. . This act provides: “No policy or agreement for insurance 
shall be issued by any stock or mutual life insurance company in this Commonwealth 
except upon the application of the person insured, * * * Any person may insure his 


own life for the benefit of any person, copartnership, association, or corporation 


but no person shall cause to be insured the life of another, unless the beneficiary 
named in such policy or agreement of life insurance, whether himself or a third 
person, has an insurable interest in the life of the insured.” | 

The purpose of this act of assembly was to prevent wagering contracts on the 


life of another by one having no insurable interest therein. The act does not pro- 


hibit the insured from taking out a policy on his own life, and specifying a benefic- 


iary therein. The beneficiary in the present case did not cause to be insured the 
life of the assured, but the assured himself made application for the insurance and 
later had the company indorse the name of the defendant as beneficiary. 


Quoting from Haberfeld v. Mayer, 256 Pa, 151, at page 153, 100 A. 587, 588, 
where the Supreme Court by a per curiam opinion affirmed the judgment of the 
lower court on an opinion by Shafer, P. J., who said: “Every one has an unlimited 


insurable interest in his own life, and that he may take out a policy of insurance on 
his own life and make it payable to whom he will and that it is not necessary that 
the person for whom it is taken should have an insurable interest. 1 Cooley, Briefs 
on the Law of Insurance, 252.” To the same effect, see Steen _v. Lowry, 85_ Pa. 
Super. 365. Likewise in Re Estate of Vincent Szymanski, 109 Pa. Super. 555, at 


page 559, 167 A, 420, 421, this court, by President Judge Trexler, said: “A man 


need not have any insurable interest in another's life in order to be named by the 
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insured as beneficiary, and the policy being legal in its start, and the changing of a 
beneficiary being also proper, does the payment of the succeeding premiums by the 
party named deprive him of the benefits which, if the insured or some one else had 
paid the premiums, would have inured to his benefit? It is unnecessary to prove 
an insurable interest in the life assured, at the maturity of the policy, if it was 
valid at its inception. In re Montgomery's Estate, 299 Pa. 452, 149 A. 705. In 32 
C. J. 1110, the law is stated as follows: ‘In life insurance it is sufficient if an insur- 
able interest exists at the inception of the contract so that the policy is not invali- 
dated by a subsequent termination of that interest or an assignment to a person 
without insurable interest provided the assignment is made in good faith and not 
as a mere cloak or cover for the procuring of insurance by one without insurable 
interest.’ There is no reason why this statement should not apply where a change 
of beneficiary is made, and a person not having an insurable interest is designated.” 

Quoting from the opinion of Mr. Justice Simpson in First National Bank of 
Glen Campbell v. Burnside National Bank, 314 Pa. 536, on page 539, 172 A. 641, 642: 
“In no class of insurance has the law been stricter on the subject of insurable inter- 
est than it has been in life insurance, and this for the obvious reason that specu- 
lative life insurance has a tendency to and at times has resulted in, murder. Yet 
it has been held repeatedly that a creditor may himself insure the life of his debtor 
in his (the creditor’s) favor, and, unless fraud appears, or the amount of the 
insurance is so unconscionable as to be indicative of fraud, the insurance will be 
valid. Wheeland v. Atwood, 192 Pa. 237, 43 A. 946, 73 Am. St. Rep. 803. So the 
insured may take out insurance on his own life, and transfer the policy to whomso- 
ever he pleases, and the transfer will ordinarily be held valid. Scott v. Dickson, 108 
Pa. 6, 56 Am. Rep. 192; Hill v. United Life Ins. Ass’n, 154 Pa. 29, 25 A. 771, 35 
Am. St. Rep. 807; Young v. Hipple, 275 Pa. 439, 117 A. 185, 25 A. L. R. 1541; In 
re Brassell’s Estate, 63 Pa. Super. 545, 547; Steen v. Lowry, 85 Pa. Super. 365. It 
would be surprising were it otherwise; for it would in that event be the only 
instance in which it would he illegal for a debtor to transfer a part of his estate 
to secure his creditor.” 

The defendant, beneficiary indorsed on the policy, did not insure the life of the 
insured; the assured insured his own life and named the defendant his beneficiary. 

In view of our conclusion as to the rights of the defendant as the beneficiary 
indorsed on the policy, it is not necessary to pass on the question of her rights as 
an alleged creditor. Were her rights dependent on the latter position, as the only 
evidence in support thereof was the oral testimony of Wanda Buraczewska, daugh- 
ter of the defendant, it would have had to be submitted to the jury. 

The attempted distinction by appellant between “death benefits” under the 
policv. and “accident death benefits” under the rider to the policy, do not require 
any discussion. Decedent died a natural death and death benefit to which defendant 
beneficiary is entitled covers the fund paid into court. 

191 As stated in First National Bank of Glen Campbell v. Burnside National 
Bank, supra, 314 Pa. 536, at page 540, 172 A. 641, 642: “Moreover, one who denies 


the right of a named beneficiary to receive the proceeds paid on a policy of life or 
fire insurance, has the burden of proof of showing that the beneficiary is not 
entitled to the fund. Lenig v. Eisenhart, 127 Pa. 59, 17 A. 684; Vanormer v. Horn- 
berger, 142 Pa. 575, 21 A. 887: In re Phillips’ Estate, 238 Pa. 423, 427. 86 A. 289, 45 
L. R. A. (N. S.) 982, Ann. Cas. 1914C, 282; McHale v. McDonnell, 175 Pa. 632, 


4 A. 966; Young v. Hipple, supra; 26 C, J. 19, 20. Here, appellant has made no 


attempt to carry the burden thus placed on him, and hence appellee’s right to have 
the fund remains unimpeached.” 
The assignments of error are overruled, and judgment affirmed. 


KITTLES v. GENERAL AMERICAN LIFE INS. CO. No. 14402. 


Supreme Court of South Carolina. Dec. 17, 1936. 
188 Southeastern Reporter 784. 


1. WAIVER. 

Beneficiary held not entitled to recover for death from insurer which had pur- 
chased assets of insolvent insurer under agreement whereby policy liens were estab- 
lished, under life policy on which total of defaulted premium, interest on loan, and 


policy lien exceeded cash surrender value on date when last premium was due, 
on ground that insurer stated in letter that death claims during fifteen years would 
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be paid without deduction of lien, where purchase agreement and other communi- 
cations clearly stipulated that lien would be waived only if premiums were paid. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
3. CONSTRUCTION. ; 
Insurance contracts, like others, must be construed according to terms used, 
to be taken and understood, in absence of ambiguity, in their plain, ordinary, and 
popular sense. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. LAPSE. 

Failure to pay premiums on life policy when due results in forfeiture, in 
absence of waiver. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. AMBIGUITY. 

Where terms of insurance contract are ambiguous, court will adopt that one 
which is more favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Common Pleas Circuit Court of Hampton County; T. S. Sease, 
Judge. 

Action by Mrs. Catherine E. Kittles against the General American Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and judgment entered for defendant. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

George Warren, of Hampton, for respondent. 

FISHBURNE, Justice. 

This action was instituted in the court of common pleas for Hampton county, 
for the recovery of the amount alleged to be due under a certain policy of insurance 
issued by Missouri State Life Insurance Company, now defunct, on the life of 
Henry R. Kittles, in the face amount of $1,000, wherein Mrs. Catherine E. Kittles 
was designated as beneficiary. 

The complaint alleged that the policy was in full force and. effect at the time 
of the death of the insured, which occurred on December 24, 1934, but admitted that 
there was an indebtedness against it in the sum of $428.51, and asked judgment for 
the balance remaining, viz., $571.49. 

The defendant, General American Life Insurance Company, by answer, admitted 
the issuance of the policy by the Missouri State Life Insurance Company, but 
alleged that such policy had become lapsed for the nonpayment of the premium and 
loan interest falling due thereon on April 24, 1934, during the lifetime of the 
insured, and that there was no equity remaining in the policy as of such date avail- 
able for the payment of such premium or interest, or to purchase paid-up or 
extended insurance, and consequently all insurance and benefits created under the 
policy ceased and determined as of the date of lapse. 

The defendant also alleged that the Missouri State Life Insurance Company had 
been adjudged by a court of competent jurisdiction in the state of Missouri to be 
insolvent on August 28, 1933, and that all its assets had been taken over by the 
superintendent of the insurance department of the state of Missouri, and that 
thereafter, on September 7, 1933, the said superintendent, pursuant to final decree of 
the said court, sold all of the assets of the Missouri State Life Insurance Company, 
under a purchase agreement, to the defendant, upon the terms, conditions, and 
limitations therein set forth, which purchase agreement was thereafter duly approved 
by the courts of Missouri. ‘ 

The defendant also admitted that it agreed to carry out certain of the obliga- 
tions of the Missouri State Life Insurance Company under the conditions, stipula- 
tions, and reservations therein set forth and agreed upon. It further admitted that 
it notified the insured of its assumption of liability under the policy involved herein, 
in accordance with the terms and reservations set forth in the said purchase 
agreement, but no greater assumption was incurred. It also alleged that pursu- 
ant to the terms of the purchase agreement a policy lien of $166 was established 
against the policy sued upon, and upon all other policies issued by the Missouri 
State Life Insurance Company, which indebtedness, together with the other indebted- 
ness outstanding against this policy, exceeded the cash value thereof as of April 
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24, 1934, and that upon failure to pay the premium or loan interest due on that date, 
the said policy became lapsed and of no effect. 

The case was heard before Hon. T. S. Sease, presiding judge, and, by agreement 
of counsel, all questions of law and fact were submitted to the court for its deter- 

nation. 
7” It was conceded, both by the plaintiff and the defendant, that the proceedings 
had and begun in the courts of Missouri were binding upon and should be recog- 
nized and given effect by the courts of this state. 

Thereafter the circuit court rendered judgment, by order dated March 27, 1936, 
in favor of the plaintiff for $571.49, together with interest. From the judgment 
entered on the verdict, this appeal is taken. 

The defendant raises six exceptions to the judgment of the circuit court, but all 
of the exceptions may be discussed together. 

[1] The facts are not in dispute. The only question that arises for our con- 
sideration is, whether the lien established against this policy, at the time of the 
assumption by the defendant of liability thereunder, is deductible from its cash 
value as of date April 24, 1934. It is conceded that if the lien was not deductible 
the policy was in force at the death of the insured. It is likewise true that if the 
lien was deductible the policy lapsed on April 24, 1934, during the life of the insured, 
and on the date of his death was without value. 

On April 24, 1914, the Missouri State Life Insurance Company issued the policy 
in question on the life of Henry R. Kittles, in consideration of the payment in 
advance of an annual premium of $63.08, and of a like amount on or before 
the 24th day of April in every year during the continuance of the policy. The policy 
further provided: 

“All premiums are payable in advance, either at the Home Office of the Com- 
pany in St. Louis, Missouri, or to an agent of the Company, upon delivery of a 
receipt signed by the President or Secretary and countersigned by the authorized 
agent. If any premium is not paid on the date when due, this policy shall cease 
and determine, except as hereinafter provided.” 

The policy also included provisions for paid-up insurance, optional with the 
insured, and for automatic extended insurance to be purchased or provided from 
such cash value as the policy might have. 


The recurring premiums were paid as they matured up to, but not including the 
premium which fell due on April 24, 1934. In the meantime the insured had bor- 
rowed upon the sole security of the policy the sum of $330, which was evidenced by 
a policy loan agreement, and had also executed and delivered a premium lien note 
in the amount of $88.10 in settlement of the annual premium and loan interest fall- 
ing due on April 24, 1933, which lien note fell due April 24, 1934. Both of these 
evidences of indebtedness drew interest at 6 per cent. per annum, payable in advance. 


__ By due and proper proceedings had in the circuit court of the state of Missouri, 
within and for the city of St. Louis, it was adjudged on August 28, 1933, that the 
Missouri State Life Insurance Company was insolvent and in a hazardous condi- 
tion, and it was further adjudged that all the assets of this company be vested in the 
superintendent of the insurance department of the state of Missouri, and his succes- 
sors in office. Thereafter, with the sanction of the court, the defendant entered 
into a purchase agreement with the superintendent of the insurance department, 
whereby all of the assets of the Missouri State Life Insurance Company were 
acquired by it upon the terms, conditions, and limitations therein set forth. Under 
the terms of this agreement, as alleged in the answer of the defendant, a policy lien 
of $166 was established against the policy in question, which lien bore interest at a 
rate of 5 per cent. per annum. The agreement specifically included the provision 
that, “The said lien and interest shall be treated otherwise in all respects and 
with like effect as policy loan indebtedness under the terms of such policy.” 

_ Pursuant to the terms of this agreement, the defendant delivered to the 
insured a certificate of assumption, dated September 7, 1933, wherein it assumed and 
agreed to carry out the obligations of the-Missouri State Life Insurance Company, 
under the policy involved herein, subject to the provisions of the purchase agree- 
ment. This certificate of assumption was accepted and retained by the insured and 
introduced in evidence by the plaintiff at the trial of the cause, together with the 
purchase agreement, and certain letters which will be later adverted to. 

Che amount of the cash surrender value and the full reserve on this policy, as of 
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April 24, 1934, was $584. The total indebtedness outstanding against the policy, 
including the policy lien of $166, was the sum of $589.40, thus leaving an excess of 
indebtedness over the cash value, of $5.40. The premium lien note already referred 
to, which fell due on April 24, 1934, was not paid by the insured when due, nor 
within the period of grace; nor did he pay the interest falling due on April 24, 
1934, or the annual premium of $63.08, maturing on that date; in consequence of 
which, according to the contention of the defendant, the policy lapsed in accordance 
with its terms, without value, and hence none of its nonforfeiture options could be 
operative. 

The plaintiff admits that the defendant company, upon the nonpayment of the 
premium, the lien note, and the loan agreement, or the interest thereon, had the 
right to foreclose the loan in the manner prescribed by the policy, and that the 
calculation with respect to these items is correct. The sole contention advanced by 
the plaintiff in order to sustain recovery is that there was sufficient equity remain- 
ing in the policy as of April 24, 1934, to continue the insurance in force to a date 
beyond the date of the insured’s death; that is, she claims that the amount of the 
lien established against the policy is available for this purpose. The defendant 
contends that the equity was necessarily reduced by the amount of this lien, and that 
the deduction of the lien lapsed the policy. 

The entire indebtedness outstanding against the policy as of the date of lapse, 
including the policy lien, was $589.40, and the cash surrender value of the policy 
was $584. There was, therefore, no equity remaining in the policy to continue it in 
force if the policy lien of $166 should be included as a part of the outstanding 
indebtedness. It is conceded, as already stated, that if the defendant had the right 
to so treat the policy lien, there was no equity available to continue the insurance in 
force. 

The basis of the plaintiff's claim is found in certain literature prepared by the 
defendant and forwarded to the insured, which includes, among other statements 
pertaining to the purchase agreement and the obligations assumed by the defendant 
thereunder, the following: “Death claims payable during the next fifteen vears will 
be paid without deduction of the lien (except interest thereon).” But, as we shall 
later show, this quoted excerpt presupposed the payment of current premiums on 
the policy, premium lien note, and interest on loan. 

This statement was included in a general letter addressed by the president of the 
defendant company, “to the holders of policies and contracts issued, assumed, or 
reinsured by Missouri State Life Insurance Company,” dated September 8, 1933, 
which was one day after the purchase agreement had been confirmed by the Missouri 
court. The letter was printed as the first page of a pamphlet containing the entire 
purchase agreement, and in part contained this language: 

“On account of deficiency in the assets required by this purchase, when written 
down to conservative current values, it has become necessary to place a lien 
against existing reserve values on all life insurance policies, other than registered 
policies, having such reserve values at the date of the Purchase Agreement. This 
lien will bear interest at the rate of 5% per annum, and can never be increased, 
except to the extent of accumulated interest thereon. Policy contracts charged with 
the lien will have the benefit of any profits made in the operation of Missouri State 
Life Insurance Company account, and will likewise have the benefit of the expected 
enhancement in the value of the assets acquired. 

“A separate account for that Company will be maintained for fifteen years and 
the lien will be subject to reduction as provided in the Agreement at intervals dur- 
ing that period. At the conclusion of the fifteen-year period, the policies and con- 
tracts having any lien charge remaining will have the further benefit of a payment 
to be made for the business then in force. , 

“Death claims payable during the next fifteen years will be paid without deduc- 
tion of the lien (except interest thereon). * * * 


“Formal assumption certificates will be issued to policyholders as rapidly as 
practicable, accompanied by a statement of the lien, if any, placed against each 
policy by the terms of the Purchase Agreement. In the meantime premium pay- 
ments will be received according to the terms of policy contracts as they now exist, 
and subject to existing indebtedness thereon, with any adjustment necessitated by 
lien computations to be made at a later date.” (Italics added.) 

It will thus be seen that in this letter the insured was duly notified that a lien 
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would be established against his policy, and that premium payments would be 
received thereon, according to the terms of such policy, and that the policy would be 
subject to the existing indebtedness thereon. Moreover, the insured had ‘only to 
refer to the copy of the purchase agreement which was furnished to him to apprise 
himself fully as to the terms and conditions under which the defendant assumed 
the obligations represented by the contract, and the limitations imposed thereon. 

It is to be observed that the statement upon which the plaintiff relies is taken 
apart from all other conditions and provisions of the letter, and that it is found 
only in matters explanatory of the purchase agreement, and not in the purchase 
agreement itself. The plaintiff asserts that even if the premium, policy loan, and 
premium lien note and interest were not paid as required by the terms of the con- 
tract on April 24, 1924, the defendant company, nevertheless, was under the obliga- 
tion to withold establishing and enforcing the said policy lien, or to consider the 
same in determining the net value remaining in the policy upon the date of lapse, if 
the death of the insured occurred prior to September 1, 1948, the termination of the 
fifteen-year period. This contention is tantamount to holding that any policyholder 
of the old Missouri State Life Insurance Company could refrain from paying prem- 
iums under his policy contract between September 1, 1933, and September 1, 1948, 
until the amount of the policy lien was exhausted, and if he died in this interim his 
beneficiary would be entitled to recover the full amount of the policy, less any loans 
that might exist thereon. This would be treating the policy lien as an asset instead 
of an outstanding indebtedness. 

\ proper construction of the documentary evidence in this case clearly shows 
that the policy lien cannot be regarded as an asset of the policy for the purpose of 
increasing its reserve, thereby giving it an additional value, applicable to the payment 
of its outstanding indebtedness. It was not available for this purpose. Payment 
of the lien was to be waived only in the event of a death claim within fifteen years, 
and prior to September 1, 1948, and provided only, if the current premiums were 
paid. This was a special benefit offered to policyholders in the old company, and 
was evidently intended as an inducement to them to continue keeping their policies 
alive. Assuredly, under the evidence, the only method by which this could be done 
was by continuing the payment of the premiums. It was never intended that 
the waiver of the lien under the existing conditions noted could be converted by 
the policyholder at his option into the equivalent of cash, and by so doing sub- 
vert its real purpose and contractual meaning. The evidence does not support the 
plaintiff’s contention. 


The quoted excerpt from the letter upon which the plaintiff relies cannot be torn 
from its context—dissociated from what went before and from what followed it— 
without doing violence to its plain and obvious import and tenor. Nowhere in 
the agreement or in the correspondence was the insured told that he could cease 
paying premiums. On the contrary, he was definitely advised that the payment of 
premiums must be continued, and he was urged to pay them and not to allow his 
policy to lapse. 

iad purchase agreement, a copy of which was received by the insured, further 
provided: 

“Every such lien, together with the interest thereon, will be deducted from any 
payment made by the New Company pursuant to the terms of each such policy 
or from any settlement thereon or from the value used to purchase or provide any 
paid-up or extended insurance or to exercise any option provided by said policy, 
except that should the insured die before September 1, 1948, the New Company will, 
if the policy be then in force in accordance with its terms as modified by the terms 
of this Agreement, waive such lien in the payment of such death claim, subject, 


however, to the deduction of any accrued interest on the amount of such lien.” 
(Italics added.) 

_ By these words it was expressly stipulated that the lien established against the 
policy would be waived only in the event the policy was in force in accordance with 
its terms at the time of the insured’s death; and nowhere in the agreement do we 
find any modification or waiver of this essential condition. 

The only way the policy could be continued in force in accordance with its 
terms would be to continue the payment of the premiums. 

lhe insured’s attention was particularly directed to the necessity of continuing 
the payment of premiums under his policy, if he desired to enjoy the protection it 
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afforded, in a letter addressed to him by the defendant company under date of April 
30, 1934, within the grace period. In this letter, the insured was specifically advised 
that a lien of $166 had been established against his policy, and that the lien, 
together with the other indebtedness, would equal the cash surrender value thereof; 
that there would be no balance left to provide for paid-up insurance, and for these 
reasons he was urged to pay the premium which fell due April 24, 1934. In that 
letter it was said: 

“* * * Please do not make a final decision to discontinue premium payments 
until you fully consider the following important points. 

. “If you continue your policy in full force by paying premiums and any other 
items due, you will share in lien reductions resulting from future earnings and 
appreciation of assets from the very conservative value at which they were placed 
(Q-16, 38). If you do not continue your policy in full force, you will not be 
entitled to share in lien reductions (q-9). 

“Death claims occurring before September 1, 1948, will be paid in full, without 
deduction of the lien, because the lien is insured (Q-3, 4, 30, 33). 

“Increases in cash values resulting from premiums which are paid after Sep- 
tember 1, 1933, will not be subject to restrictions, and you may use such values as 
you see fit (Q-19, 23, 24). If you do not find it possible to pay the full premium and 
any other items which may be due, we will be glad to give you every assistance 
within our power to maintain your policy in force. * * * ” 

It clearly appears that the benefits to be derived within the fifteen-year period 
in the event of death were conditioned upon continued payment of the premiums. 
The evidence indubitably shows that the insured was put upon notice as to this 
requirement beyond any reasonable doubt; and we do not see how the plaintiff or 
the insured could have reached any other conclusion under the evidence. 

On June 14, 1934, the insured was advised that his policy had lapsed, and he was 
urged to. submit application for the reinstatement thereof. He was also advised 
as to the amount necessary to cover the matured premium and loan interest. 

As against the clear and unequivocal language thus employed by the defendant 
company, the plaintiff relies upon the isolated paragraph contained in the circular 
dated September 8, 1933, already referred to. 

[2-4] It is axiomatic that the intent and purport of a written contract or agree- 
ment is to be gathered from the contents of the entire agreement, and not from any 
particular clause or provision thereof. 

The waiver by the defendant company of its right to deduct the policy lien 
should the insured die before September 1, 1948, is tied inextricably to the further 
condition that on the date of the death of the insured the policy must be in force in 
accordance with its terms. Any other construction of the purchase agreement and 
letters in evidence would abrogate the real intent of the entire transaction. There 
can be no doubt that the policy expired in accordance with its terms on April 24, 
1934, because of the failure of the insured to pay the premium, the premium lien 
note, and the interest thereon falling due on that day. 


In the case of Gergholm v. Peoria Life Insurance Company of Peoria, IIl., 284 
U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416, the United States Supreme Court said: 

“Contracts of insurance, like other contracts, must be construed according to the 
terms which the parties have used, to be taken and understood, in the absence of 
ambiguity, in their plain, ordinary, and popular sense. Imperial Fire Ins. Co. v. 
Coos County, 151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 231. As long ago 
pointed out by this court, the condition in a policy of life insurance that the policy 
shall cease if the stipulated premium shall not be paid on or before the day fixed is 
of the very essence and substance of the contract, against which even a court of 
equity cannot grant relief. Klein v. Insurance Co., 104 U. S. 88, 91, 26 L. Ed. 
662; New York Life Ins. Co. v. Statham et al., 93 U. S. 24, 30, 31, 23 L. Ed. 789; 
Pilot Life Ins. Co. v. Owen (C. C. A.) 31 F.(2d) 862, 866. And to discharge the 
insured from the legal consequences of a failure to comply with an explicitly stipu- 
lated requirement of the policy constituting a condition precedent to the granting 
of such relief by the insurer, would be to vary the plain terms of a contract in utter 
disregard of long-settled principles.” : 

The doctrine thus announced has been consistently followed and applied by this 
court, and the failure to pay premiums when due, in the absence of waiver, 
results in forfeiture. See Donald v. Piedmont & A. Life Ins. Co., 4 S. C. 321; Per- 
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kins v. Philadelphia Life Ins. Co., 93 S. C. 88, 76 S. E. 29; Parry v. Southeastern 
Life Ins. Co., 95 S. C. 1, 78 S. E. 441; Wood v. Southeastern Life Ins. Co., 107 
S. C. 536, 93 S. E. 197; Cantey v. Philadelphia Life Ins. Co., 166 S. C. 181, 164 S. E. 
609. 


[5] It is also argued by the respondent that there is ambiguity in the terms 
and conditions of the purchase agreement and in the letters and literature sent to 
the insured by the defendant, when all of them are construed as a whole. We are 
unable to perceive the ambiguity. It appears definitely and unequivocally that the 
lien established against the policy was to be treated in all respects and with like 
effect as policy loan indebtedness under the terms of the policy, except for the 
amount of the interest chargeable thereon. And the insured was clearly advised 
more than once that to keep the policy in force the premium must be paid. There- 
fore there is no room in this case for the application of the rule that where the 
terms of the contract are ambiguous, or susceptible of two reasonable constructions, 
that the court will adopt that one which is more favorable to the insured. 

The court has carefully studied the entire record, together with the decree of 
the circuit court, and we cannot escape the conclusion that the judgment of the 
lower court must be reversed, and judgment entered up in favor of the defendant. 

The exceptions of the defendant to the decree of the lower court are sustained. 

Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


WHETSTONE v. NEW YORK LIFE INS. CO. No. 14400. 
Supreme Court of South Carolina. Dec. 16, 1936. 
188 Southeastern Reporter 793. 
1. INSANITY. 

In action on total disability clause of life policy for income payments, evidence 
as to whether insured was mentally incapacitated prior to date when premium on 
policy became due, so as to preclude forfeiture for nonpayment, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSANITY. 

In action on total disability clause of life policy for income payments, wherein 
insurer claimed policy had lapsed for nonpayment of premium prior to insanity, 
even if letter addressed to insurer making inquiry with reference to applying 
dividend voucher on premium due had been signed by insured, question of insured’s 
insanity, and its bearing on filing of proof of disability was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. PROOF OF DISABILITY. 

Notice of disability and filing of due proof thereof as required by terms of life 
policy with a total and permanent disability provision is a condition precedent to 
recovery thereunder. 

(For other cases, see Insurance, Dec. Dig. §§ 535, 536.) 

4. NOTICE, 

Where giving of notice and filing of due proof of disability as required under 
terms of life policy containing total and permanent disability clause is rendered 
impossible by reason of disability insured against, noncompliance therewith is 
excused, where beneficiary gives notice and proof of disability with reasonable 
promptness under all the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. NOTICE. 

__In action on total disablity clause of life policy for income payments, on ground 
of insured’s insanity, evidence held sufficient to sustain finding that beneficiary was 
excused from giving notice and filing proof of insured’s disability prior to maturing 
of premium which was not paid. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. KNOWLEDGE. 

In action on total disability clause of life policy to recover income payments 
because of insured’s insanity wherein issue was raised as to whether beneficiary 
was excused from giving notice and filing proof of insured’s disability, effect of 
letter purportedly signed by beneficiary in regard to policy tending to show 
beneficiary’s knowledge thereof held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 





t 
‘ 
% 
$ 


a 


sae 


oF SF DUCES e 


918 The Insurance Law Journal, Vol. 88 [Apr., 1937 


7. TIME OF DISABILITY. 

Under life policy containing total disability clause providing for monthly income 
benefits and waiving premiums in event of disability, income payments could be 
claimed from inception of disability of insured in addition to waiver of premiums, 
where insured by reason of his disability was rendered incapable of furnishing proof 
thereof and beneficiary did not know of terms of policy. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


8. TIME OF DISABILITY. 

In action on life policy containing total disability clause, where notice of dis- 
ability was not given until after premium had not been paid, evidence as to date 
when insured became totally disabled as defined in policy and whether beneficiary 
gave notice of disability with reasonable promptness held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Common Pleas Circuit Court of Aiken County; C. J. Ramage, 
Judge. 

Action by Mrs. Ruby Whetstone against the New York Life Insurance Com- 
pany. Verdict was rendered in favor of the plaintiff after defendant had moved the 
trial court for a directed verdict in its favor, and the motion was refused and the 
defendant saves exceptions; and from an order granting a new trial nisi, the plaintiff 
saves exceptions, and both parties appeal. 

Exceptions of plaintiff to the granting of a new trial nisi sustained, and excep- 
tions of defendant-appellant overruled with judgment ordered to be entered in 
favor of plaintiff, in accordance with verdict of jury. 

Williams & Busbee, of Aiken, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, and Gyles & Garvin, of Aiken, for 
respondent. 

FISHBURNE, Justice. 

On May 8, 1924, the defendant, in consideration of the payment of the first 
annual premium of $104.01, issued to Noah Whetstone its policy, insuring his life in 
the sum of $3,000. The policy, in addition to the usual provisions, contained what is 
commonly known as a total and permanent disability clause, carrying income pay- 
ments and waiver of premiums, in this language: : 

“3. Benefits——Upon receipt at the Company’s Home Office, before default in the 
payment of premium, of due proof that the insured is totally and presumably perma- 
nently disabled and that such disability occurred after the insurance under this 
policy took effect and before its anniversary the insured’s age at nearest birthday is 
sixty years, the following benefits will be granted: 

“(a) Income Payments—The Company will pay to the insured a monthly 
income of $10.00 per $1000.00 of the face of the policy, during his lifetime and con- 
tinued disability, beginning immediately on receipt of said proof. Any income pay- 
ment due before the Company approves the proof of disability shall be payable upon 
such approval. If disability results from insanity, income payments under this sec- 
tion shall be paid to the beneficiary in lieu of the insured. 

“(b) Waiver of Premiums.—The Company will waive payment of any premium 
falling due after approval of said proof and during such disability. Any premium 
due prior to such approval is payable in accordance with the terms of the policy, 
but if due after receipt of proof will, if paid, be refunded upon approval of proof.” 

The policy as originaily issued was payable, in the event of death, to the estate 
of the insured; but in 1930, the insured having in the meantime married, the plaintiff, 
his wife, was substituted as beneficiary, by proper indorsement on the policy. 

The complaint alleged that the insured, Noah Whetstone, had been since the Ist 
day of January, 1932, totally and presumably permanently disabled, by reason of 
insanity. The action was brought to recover income payments under the terms of 
the policy, aggregating $1,050, covering the period of disability from January 1, 1932, 
up to and including December 1, 1934. It is also alleged that all premiums falling 
due subsequent to the Ist day of January, 1932, were waived under its terms and 
provisions by reason of the total and permanent disability of the insured. 

The plaintiff brings this action under that provision of the policy, already 
quoted, which provides that income payments will be paid to the beneficiary in lieu 
of the insured where disability results from insanity. The gist of the action, 
pertinent to the appeal here, is contained in this paragraph of the complaint: 
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“That owing to the nature of insured’s disability namely, insanity, it was 
impossible for him to give the notice thereof required of him under the terms of 
the policy, and he was and is excused from failure so to do; that, upon informa- 
tion and belief, the defendant did have notice of the insured’s disability about the 
month of December, 1932; that it was pneaeeee for plaintiff, as beneficiary under 
said policy to give notice of insured’s disability, and she is excused from failure so 
to do, until about the month of October, 1933, when insured was confined to the 
South Carolina State Hospital for the insane, whereupon she immediately offered 
the proof of insured’s disability, dating from January 1, 1932 and requested 
defendant to provide her with its forms for submitting such proofs; that defendant 
refused to furnish its said forms and to permit plaintiff to furnish proof of insured’s 
disability, at the same time denying liability under said policy, and claiming that 
said policy had lapsed and was no longer of any force and effect; that prior to 
October, 1933, aforesaid, it was impossible for plaintiff to give proof of said dis- 
ability of the insured to defendant due to the fact that plaintiff was wholly ignorant 
of said policy, provisions and terms relating to furnishing of proof of disability, 
by reason of the insured’s keeping said policy locked up in a trunk all the while 
until he was committed to said State institution for the insane.” 

It is further alleged that the insured fully complied with all of the terms and 
conditions of the policy of insurance except such as he was excused from per- 
forming by reason of his insanity, and that the plaintiff, as beneficiary, has fully 
complied on her part with all of its terms and conditions except such as she was 
excused from performing by reason of the facts and circumstances heretofore 
mentioned and alleged in the complaint. 

The defendant, by way of defense, denied that the insured was totally and 
permanently disabled while the policy was in full force and effect; and further set 
up that the policy lapsed for nonpayment of the premium due May 8, 1932, and, 
further, that no receipt of due proof of such alleged total and permanent disability 
was received at the home office of the company before default in the payment of 
premium, nor was such proof received within six months after the default in the 
payment of the premium, and permitted by the policy, and that in any event, “Mrs. 
Ruby Whetstone, wife of the insured and beneficiary, and as the real party in inter- 
est under the terms of the policy is not excused from filing proofs in accordance 
with the terms and conditions of the policy, and therefore cannot recover.” 

The case was tried at the March, 1935, term of the court of common pleas for 
Aiken county, and a verdict was rendered in favor of the plaintiff for $1,050, with 
interest. 

Upon the conclusion of the testimony, the defendant moved the court for a 
directed verdict in its favor upon several grounds, which will be hereafter dis- 
cussed. The motion was refused, and the case now comes before this court upon 
exceptions assigning error because of the refusal to grant the directed verdict. 

The contentions of the defendant are that the policy of insurance lapsed for 
the nonpayment of the premium maturing on May 8, 1932; that Noah Whetstone, 
the insured, was not mentally incapacitated before default in the payment of this 
premium; that no proof of disability or notice of disability was filed with the com- 
pany as required by the policy as a condition precedent to recovery of benefits 
before “default in the payment of the premiums” on the policy, or within six 
months after the default had occurred; and, further, that the plaintiff, Mrs. Ruby 
Whetstone, as wife of the insured and beneficiary named in the policy, is the true 
claimant under its terms, and was not excused from filing claim in accordance with 
the strict requirement of the policy. 


The premium falling due on May 8, 1932, was not paid. Its nonpayment is 
sought to be excused by proof of the insured’s insanity prior to that date, which 
rendered him totally and permanently disabled, and which also rendered him incap- 
able of filing proof of such disability as a basis for in¢éome payments, and as a basis 
for a waiver of the premiums by the company, including the premium falling due 
May 8, 1932. It is also contended on behalf of the plaintiff that no proof was filed 
with the defendant of the total disability of the insured by her, as beneficiary, 
prior to May 8, 1932, for the reason that she was not in possession of the insurance 
policy, did not know the name of the insurance company which issued it, and did 
not know that she was the beneficiary until some time in October, 1933, when the 
policy was discovered following the commitment of her husband, the insured, to the 
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State Hospital for the insane; but that immediately thereafter she gave notice and 
offered proof. 

A careful review of the record convinces us that the circuit judge was correct 
in submitting all questions to the jury. 

The testimony shows that the insured and the plaintiff were married April 28, 
1929, at'which time the insured was a young man twenty-six years of age. He had 
been a successful farmer on a small scale, and prior to that time had been honorably 
discharged from the United States Army. According to the medical testimony 
offered at the trial and the testimony of relatives and near neighbors, he began to 
show symptoms of insanity early in the year 1930. He became restless, shiftless, 
and irresponsible, whereas prior to that time he had been an industrious tenant 
farmer, attentive to his duties on his farm. He became subject to periods of 
depression, when he imagined that every man’s hand was against him, which would 
be succeeded by periods of elation, wren he would become talkative and excitable. 

At times he would imagine himself to be a cowboy. He would go around the 
countryside in the fall of the year buying old, dry, seedy cows on credit, with the 
expressed intention of placing them in a pasture, and later selling them at a profit, 
when he not only had no money with which to pay for the cows, but he had no land’ 
nor winter pasture, nor anything with which to feed them. At other times he 
suffered from what might be described as delusions of grandeur. The testimony 
shows that he frequently and irrationally indulged in “big conversation,” would 
rate himself an important man in large affairs, and would liken himself to “a wolf 
on Wall street.” He would plant a crop on his rented land and then abandon it 
leaving his wife and two infant children there, to be aided by relatives in its cul- 
tivation and harvest. As his mental derangement developed, he conceived the 
notion that the country was on the verge of revolution; and he went about armed 
with a knife, a pistol, and a shotgun, and talked vaguely, but threateningly about 
“getting even” with somebody. 

[1, 2] It would not be worthwhile to make further reference to the testimony 
on this phase of the case. It is apparent that there was ample evidence to be sub- 
mitted to the jury on the question as to whether the insured was mentally incapaci- 
tated on January 1, 1932, which was five months prior to May 8, 1932, when the 
premium on this policy fell due. He became violently insane in October, 1933, at 
which time he was committed to the State Hospital for the insane in Columbia 
His family physician, who had him under observation during all of this period, 
said that he was afraid of him, and that he should have been incarcerated in the 
State Hospital much earlier than he was. 

The defendant seeks to refute mental incapacity of the insured prior to May 
8, 1932, by calling attention to a letter of date June 7, 1932, written one day before 
the grace period expired, and purportedly signed by _ the insured. This letter 
was typewritten on the office stationery of a firm of fire insurance agents doing 
business at Wagner, in Aiken county. It was addressed to the defendant, inclosed 
a dividend voucher purportedly signed by the insured, and made inquiry with 
reference to applying the dividend voucher on the premium due. There was testi- 
mony on behalf of the plaintiff which tended to show that this letter was not writ- 
ten or signed by the insured, who knew nothing about the operation of a typewriter, 
but that the name of the insured was written thereon by his sister, Miss Gertrude 
Whetstone. But even if it be conceded (and it is not) that the insured wrote the 
letter. the question of his insanity, and its bearing upon the filing of proof of his 
disability, was properly for the jury’s determination. ; 

The next question to be considered is, Was the plaintiff as the beneficiary named 
in the policy excused from giving notice and filing proof of the insured’s disability, 
prior to the maturing of the premium of May 8, 1932? This, we take it, is the real 
issue in the case. 

[3, 4] It is unquestionably the rule in this state that the giving of notice and 
the filing of due proof of disability, as required by the terms of the policy, is a con- 
dition precedent to recovery. his principle has been uniformly held in many 
cases, Craig v. U. S. Health & Accident Ins. Co., 80 S. C. 151, 61 S. E. 423, 18 
L. R. A. (N. S.) 106, 128 Am. St. Rep. 877, 15 Ann. Cas. 216; Parker v. Jeffersce 
Standard Life Ins. Co.. 158 S. C. 394, 155 S. E. 617; Black v. Jefferson Standar 
Life Ins. Co., 171 S. C. 123, 171 S. E. 617; Corley v. Atlantic Life Ins. Co., 179 
S. C. 95, 183 S. E. 596; Lee v. Metropolitan Life Ins. Co., 180 S. C. 475, 186 S. E. 
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376. However, there is an exception to this general rule, which is equally well 
recognized, and that is, that where the facts show that it was rendered impossible 
for the insured to give the notice and furnish the proof required under the policy 
by reason of the very disability insured against, noncompliance with the policy pro- 
visions as to giving notice and furnishing proof is excused where the beneficiary 
gave notice and offered to furnish proof of disability with reasonable promptness 
under all of the circumstances. Levan v. Metropolitan Life Ins. Co., 138 S. C. 
253, 136 S. E. 304; Caldwell v. Volunteer State Life Ins. Co., 170 S. C. 294, 170 
S. E. 349; Garner v. Volunteer State Life Ins. Co. 171 S. C. 1, 171 S. E. 370. 

[5, 6] The facts in this case tend to show that the insured kept the policy in 
question locked up in his trunk and concealed from his wife, the beneficiary. The 
plaintiff testified, as already stated, that she knew that her husband had a policy of 
insurance on his life, but her knowledge went no further than that. She did not 
know the name of the insurance company which issued the policy, nor did she know 
that she was the beneficiary named therein, nor that the policy carried a total and 
permanent disability clause, nor did she know any of its terms and provisions. The 
insured kept the key, she had no access to the trunk, and she never saw the policy 
until after the insured was committed to the insane asylum, in October, 1933. The 
the trunk was opened, the policy found, and immediate notice given to the 
defendant company of the claim of the plaintiff for total and permanent disability 
benefits under its terms. 

The defendant argues that another letter appearing in the record dated Janu- 
ary 5, 1933, addressed to the defendant and purportedly signed by Mrs. Whetstone, 
plaintiff, refutes any conclusion that she did not know of the existence of the policy 
and its provisions. This letter recited the serial number of the insurance policy, 
advised the defendant that the insured had for the six months previous to the date’ 
of the letter been under the care of a physician, was incapable of doing any work, 
and requested necessary blanks upon which to make claim for disability benefits. 
The sister of the insured, Miss Gertrude Whetstone, testified positively that the 
entire letter was in her handwriting; that the name of the plaintiff was signed at 
the bottom of it by her, but that she did not recall where she obtained the serial 
number of the insured’s policy, or who, if anybody, requested her to write the letter. 

The plaintiff testified that she knew nothing whatever concerning this letter 
and its contents; that she made no request that it be written, and did not know of 
its existence until it made its appearance at the trial. Miss Gertrude Whetstone 
was a school teacher and did not reside with the plaintiff. This letter, and that of 
June 7th, were in evidence, and doubtless were carefully examined and compared 
by the jury. It was a question for the jury to determine whether or not the plaintiff 
wrote the letter or signed it, and the inferences flowing therefrom, if any. 

{7] The facts in the case of Levan v. Metropolitan Life Insurance Company, 
supra, are very opposite. Levan was mentally deranged when his June, 1923, insur- 
ance premium fell due, and he was committed to the State Hospital for the insane 
late in that year. He died there in 1924. The premium was not paid, nor was it 
thereafter paid. No notice or proof of disability as required under the terms of 
his policy was ever given to the company until after his death. Levan’s wife, who 
was the beneficiary, knew that the policy was in existence, but did not know its 
terms, and could not get possession of it for the reason that her insane husband 
had it locked up in a box. Some time before his death she managed to get pos- 
session of it, and then called it to the attention of the company’s agent, but no 
proof of disability was filed prior to his death. The policy contained a total dis- 
ability clause substantially like the clause we have in this case, except that it 
provided only for waiver of the payment of the premiums becoming due during 
such disability. It did not provide, as in the case at bar, for the payment of 
income benefits. 

We think it clear that it logically follows from the doctrine laid down in the 
Levan Case that income payments may be claimed from the inception of the dis- 
ability of the insured in the case at bar, in addition to claiming waiver of the 
premiums, 


_ The insurance contract issued to the insured provides for the doing of two 
things, namely, paying monthly income benefits, and waiving premiums. The same 
conditions which excuse nonperformance in giving the notice and proof required so 


as to bring about the waiver of premiums, as in the Levan Case, will apply with 
equal force and efficacy with reference to excusing nonperformance in giving notice 
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and proof of disability as a basis for the payment of income benefits under the 
provisions in the policy in this case. It would be illogical to hold otherwise. These 


two provisions are inseparable. That which saves one will save the other. 


[8] Within due time, after the verdict was announced, the defendant moved for 
a new trial upon substantially the same grounds as those dated in its motion for a 
directed verdict, and upon the additional ground that disability benefits could be 
claimed by the plaintiff only from January 5, 1933, which was the date of the letter 
purportedly signed by Mrs. Whetstone, the plaintiff, and which it is contended gave 
the defendant its first notice of the disability of the insured. The trial judge 


reached the conclusion that there was merit in this contention and filed an order 


which directed that a new trial be granted nisi, unless the plaintiff remit upon 
the record all payments included in the verdict of the jury except those payments 
to be made from and after the 5th day of January, 1933, to the date of the verdict. 
In other words, he eliminated from the verdict twelve monthly payments amounting 
in the aggregate to $360, accruing from January 1, 1932, to January 5, 1933. 

We think the trial judge fell into error in so doing. It was for the jury to 
say, under the evidence, whether or not the insured was totally and permanently dis- 


abled as defined in the policy, on January 1, 1932, and whether the beneficiary gave 
notice of the disability with reasonable promptness in October, 1933. If she did, 
then the status of disability, and all rights under the policy, would be fixed as of 
January 1, 1932. These, and all other questions in the case were solved by the 
jury in favor of the plaintiff, and we see no reason to disturb the verdict, under 
the law herein declared, 


The exceptions of the plaintiff to the granting of the new trial nisi are sus- 


tained. The execptions of the defendant-appellant are overruled. Judgment should 
be entered up in favor of the plaintiff against the defendant in accordance with the 
verdict of the jury rendered upon the trial of the case. 

Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


WAY v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 14399. 


Supreme Court of South Carolina. Dec. 15, 1936. 


188 Southeastern Reporter 805. 
1. NOTICE. 
Evidence held insufficient to warrant finding that insured suffered complete 
mental breakdown known as “Maniac Depression Phychosis,” Preen giving 


immediate written notice thereof to insurer or filing proof thereof within 120 days, 
as required by total disability clause of life policy. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 
2. NOTICE. a3 3 
Where insured is unable to give notice and furnish proof of disability required 
by total disability provision of life policy, he will not forfeit benefits under policy. 


(For other cases, see Insurance, Dec. Dig, § 539[6].) 


Appeal from Spartanburg County Court; Arnold R. Merchant, Judge. 

Action by Powell E. Way against Pacific Mutual Life Insurance Company ot 
California. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Nicholls, Wyche & Russell, of Spartanburg, for appellant. 

Lyles & Daniel, of Spartanburg, for respondent. 

BonnaM, Justice. 

We compile from the statement in the record, the pleadings, and testimony the 
following account of the facts out of which this litigation arose: 


The respondent was insured in the appellant company under a life policy, which 
also carried a total disability clause. October 1, 1935, respondent brought action 


against appellant to recover for alleged total disabilities, and on trial of the case 
had a verdict in his favor. This appeal followed. 

The compaint alleged that plaintiff became totally and permanently disabled on 
October 1, 1927, and that he gave defendant notice of such disability October 15, 
1929. That the disability which befell him was a complete mental breakdown, 
technically known as “Maniac Depression Psychosis,” which for a long time pre- 
vented him from preparing and filing the proof of claim; but as soon as he recov- 
ered sufficiently to do so, to wit, about October 15, 1929, he filed such proof with 
the defendant. That defendant refused payment, and plaintiff, to save his insurance, 
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continued to pay his premiums. He asked judgment for the recovery of such 
premiums, and disability payments at the rate of $20 per month from October 1, 
1927, through September, 1935, when this action was begun. 


For answer, the defendant admitted its corporate capacity and the issuance 
of the policy and denied all other allegations of the complaint. For further 
answer, it alleged: “That the payment of any disability benefits under the terms 
of the said policy was conditioned upon the assured giving immediate notice in 
writing to the defendant at its home office of the commencement of such permanent 
and total disability, and further expressly conditioned upon the assured, within 


one hundred and twenty days after the commencement of such disability filing due 


proof thereof.” That plaintiff did not give such notice in writing of the com- 
mencement of total and permanent disability, and did not file any proof thereof 
within 120 days of its commencement. 

On the trial motions for nonsuit and directed verdict were made in due time 
by defendant, and refused. 

The appeal is based on about eighteen exceptions, which allege errors in 
refusing the motion for nonsuit and that for directed verdict, for the admission 
of testimony, and errors in the judge’s charge. 

In the opinion of this court, the determination of a cardinal question involved 
in the case will dispose of the appeal and render all other questions academic. 

The policy sued on contains this provision: “That immediately after the 
commencement of the permanent total disability full particulars thereof shall be 


given in writing to the Company at its Home Office, together with the then address 


of the insured; and that within one hundred and twenty days after the commence- 
ment of such disability there shall be given the Company at its Home Office due 
proof thereof; and that annually thereafter due proof of the continuance of such 
disability shall be given, if required by the Company.” 

_ The answer alleges that such notice of the commencement of the alleged 
disability was not given, and the proof of claim was not filed within one hundred 
and twenty days of the commencement of such disability. In fact, the complaint 
admits that such proof was not filed until about two years later, to wit, about 
October 15, 1929. Plaintiff seeks to avoid the consequences of this failure to com- 
ply with the requirements of the policy by saying that because of his complete 
nervous and physical breakdown _he was unable to prepare and file a proof of 
claim until he had recovered sufficiently to do so. 


In the case of Craig y. Insurance Co., 80 §. C. 151, 61 S. E. 423, 425, 18 L. R. A. 
(N. S.) 106, 128 Am. St. Rep. 877, 15 Ann. Cas. 216, Mr. Justice Woods for this 


court, considering the provision of a policy akin to that we are considering said: 
“The provision on which the defendant relies is not unreasonable, but, on the con- 
trary, it is evident some such stipulation is necessary to the protection of the 
defendant as an insurer against sickness to enable it to investigate alleged illness, 


and thus protect itself against imposition. [Citing authorities.] “It is true that 
the plaintiff is required to file proof of disability with the company before he is 


entitled to the benefits of the disability provisions contained in his policy.” Ford 
v. New York Life Ins. Co., 176 S. é 186, 180 S. E. 37, 42. Citing Parker v. 
Ins. Co., 158 S. C. 394, 155 S. E. 617: Black v. Ins. Co., 171 S. C. 123, 171 S. E. 
617; Craig v. Ins. Co., 80 S. C. 151, 61 S. E. 423, 18 L. R. A. (N. S.) 106, 128 
Am. St. Rep. 877, 15 Ann. Cas. 216. 

In the case of Hardin y. Southeastern Life Ins. Co.. 176 S. C. 337, 180 S. E. 


210, 213, this court said: “More than five months thereafter he died, but he never 
gave any notice to the company or filed with it any proof of disability. Under 
the contract of insurance, he was required to do this in order to obtain the benefit 
of waiver of the payment of premiums. We hold that this provision is not an 
unreasonable one, and was not, under the undisputed evidence in the case, impos- 
sible of performance by the insured.” 

The case of Dickert v. Aitna Life Ins. Co. 176 S. C. 476, 180 S. E. 462, 
466, is an illuminating one along the line of our present investigation. The plain- 
tiff, an infant employee of a textile company, was insured under a group policy. 
When he was fifteen years of age he suffered an injury which caused the amputa- 
tion of his forearm. This occurred October 7, 1927. He came of age June 24, 
1933. Liability being denied, action was brought September 28, 1933. The answer 
alleged, among other defenses, that no notice or proof of disability had been 
filed during the continuance of the insurance. It was admitted that no notice of 
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disability, or proof thereof, was furnished the company prior to the letter of 
August 14, 1933. After he came of age the plaintiff ratified the insurance contract; 
he was bound by it ab initio. The court said: “Plaintiff having fully ratified the 
contract did so in toto, and could not relieve himself of the stipulation in the con- 
tract which was a condition precedent, that evidence with notice and proof of 
disability must be given at the home office of the defendant Company ‘during the 
continuance of the insurance on such employee.’ And admittedly having failed to 
give such evidence of his disability as was required in the contract, he must be 
held * * * to have forfeited his contractual rights.” 

It is needless to cite other authorities of this nature. The plaintiff in this 
present action recognizes that he was bound to give notice and proof of his 
disability in accordance with the terms of his contract of insurance. He admits 
that he has not done so within the time prescribed by the contract, and seeks to 
excuse his failure to do so by the plea that he was physically and mentally unable 
to do so until he had recovered sufficiently. Does the evidence furnished by him 
sustain his plea? 

[1] The malady which he claims began October 1, 1927, and rendered him 
incapable of giving the required notice and proof, is known, it seems, by the 
allegation of his complaint, as “Maniac Depression Psychosis.” The two physicians 
who testified for plaintiff thus described this malady and its effects: 

Dr. Houseal, who was his family physician and attended him from the time 
of his attack on October 1, 1927, said of his condition: “His mental condition 
was of that kind that is said to be blue. He stayed in bed. He would reply to 
questions but considerably slowed down in his thought.” 

Dr. Sparkman said of plaintiff’s condition: “He used to be bright and lively 
and now he gives you the impression of one that is depressed.” 

His wife testified that he got in bed and did not want to see any one; that 
“he had no initiative ;” “would do what he was told; he was pitiful.” He signed 
checks for the business. 

Mr. Wessinger was his clerk, managed the plaintiff’s mercantile business, 
drugstore, in his absence, saw him constantly. “He tried to help with whatever he 
could do.” 

Dr. Way testified that he went back to the store in January, 1929. He went 
to bed again that year. Got up from that sickness; after that sold his store. 

These things occurred during the time he said he was too incapacitated by 
his infirmity to give the notice and proof of his disability. Yet during this time 
he was paying his premiums. We are not now discussing whether at the time 
(October 15, 1929) when he claims to have given notice or since that time, he 
became totally disabled by his “psychosis,” but it is significant that he was in 
charge of a large drugstore in Spartanburg, and another in Saluda, S. C.; that 
he engaged in work as a traveling salesman for another firm; that he traveled 
for the sale of his own preparation, patented medicine “Way’s Diarrhoea and 
Disentery Remedy.” He took a course of study for the purpose of engaging in 
the business of soliciting life insurance. There are a number of letters written 
by him to the manager of the insurance company with which he proposed to 
ally himself, which evince the acute mind of a well-informed person, possessed of 
a full understanding of all those things in which he is interested. 

The doctors and the plaintiff’s wife testify that he has grown worse; that 
there is a change in him. The doctors testify that his disease is “progressive. 
Here appears a strange thing. In the trial of the case in February, 1936, the 
plaintiff was examined and cross-examined by able counsel; perusal of his tes- 
timony will convince any candid mind that there is no element of any mental 
defect apparent about him. According to the medical men he must be, in Febru- 
ary, 1936, far worse off mentally and physically than he was in 1927, 1928, and 
1929. It stands to reason that if that statement is true he was, in 1927, 1928, and 
1929 fully able mentally and physically to prepare and file notice and proofs 
of his alleged disability. ‘ 

[2] Respondent’s attorneys lay stress upon the case of Levan v. Metropolitan 
Life Ins. Co., 138 S. C. 253, 136 S. E. 304. No one will deny or question the 
well-established rule in this jurisdiction, as followed in the Levan Case, viz., 
that where the insured is unable to give the notice and furnish the proof of 
his disability, he is relieved of the forfeiture of the benefits under the terms 
of his policy. In the Levan Case the insured became insane, violently and 
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dangerously insane. He was committed to the insane hospital, where he died. 

Nor does the case of Edgefield Mfg. Co. v. Maryland Casualty Co., 78 S.C. 73, 
58 S. E. 969, give comfort to the respondent, because the record discloses that when 
the notice should have been given, the office force all had small pox and failed to 
discover the policy. 

If, for the sake of argument, it should be conceded (which is not done) that 
plaintiff was incapacitated from giving notice and proof of his disability when 
he became sick in October, 1927, he was well enough in January, 1929, to return 
to his work at the drugstore and engage in all of its activities, and yet he does 
not claim to have sent any notice or proof of disability until October 15, 1929. 

The evidence that plaintiff did not file any notice or proof of disability, as 
required by the terms of his policy, fails utterly to show that it was not possible 
for him to do so because of his disabiltiy, and it being admitted that such notice 
and proof was not given and filed, it follows that plaintiff is not entitled to 
maintain this action, and it was error not to grant the motion for directed 
verdict in favor of defendant. 

The judgment of the lower court is reversed, and the case is remanded with 
direction to enter judgment for defendant under rule 27. 

Stabler, C. J., and Carter, Baker, and Fishburne, JJ., concur. 


SHIRLEY et al. v. SOVEREIGN CAMP, W. O. W. 
Court of Appeals of Tennessee, Middle Section. April 18, 1936. 
Rehearing Denied May 9, 1936. 
Certiorari Denied by Supreme Court Dec. 4, 1936. 
98 Southwestern Reporter (2d) 511. 
4, SERVICE OF PROCESS. 

Statute providing that process could be served on fraternal benefit society by 
service On insurance commissioner was exclusive, so that service on financial sec- 
retary of local camp of society did not give court jurisdiction of society (Code 
1932, §§ 6357, 6391-6394). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

53. WAIVER. 

Under statute, financial secretary of local camp of foreign fraternal benefit 
society could not bind society by waiving society’s constitution and by-laws (Code 
1932, § 6397). 

(For other cases, see Insurance, Dec. Dig. § 695.) 

6. AGENT. 


Financial secretary of local camp of foreign fraternal benefit society held not 
“officer” or “agent” upon whom process in action against society could be served 
(Code 1932, §§ 6397, 8643). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

7. SERVICE OF PROCESS. 


Official residence of insurance commissioner is in Davidson county, and process 
can he served upon him as such only in that county, but process in transitory action 
running from court of any county in which complainant resides may be served on 
insurance commissioner in Davidson county (Code 1932, §§ 6357, 6391-6394, 8641, 
8643, 8751). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

10. JURISDICTION. 

_Chancery court of Maury county was without jurisdiction of suit by com- 
plainants who resided in Davidson county against foreign fraternal benefit society 
upon whom service could be had only through service on insurance commissioner 
in Davidson county, and could render no decrees other than decree of dismissal 
(Code 1932, §§ 6397, 6357, 6391-6394, 8641, 8643, 8751.) 

(For other cases, see Insurance, Dec. Dig. § 811.) 


On Petition for Rehearing. 
13. SERVICE OF PROCESS. 


Statutes authorizing service of process on agents in county in which action is 
brought did not make service of process on financial secretary of local camp for 





926 The Insurance Law Journal, Vol. 88 


foreign ‘fraternal benefit society binding on society (Code 1932, §§ 6391-6394, 8641, 
8666-8669, 8751). 


(For other cases, see Insurance, Dec. Dig. § 814.) 


Appeal from Chancery Court, Maury County; Thos. B. Lytle, Chancellor. 

Suit by William N. Shirley, next friend, and another, against the Sovereign 
Camp, Woodmen of the World. From the decree defendant appeals. 

Decree reversed, and suits dismissed. 

Higgins & Moore, of Nashville, for appellant. 

Hugh Lee Webster, of Columbia, for appellees. 

Faw, Presiding Judge. 

Defendant below, the Sovereign Camp of the Woodmen of the World, is an 
incorporated, nonprofit, fraternal insurance corporation, having a lodge system with 
ritualistic form of work and numerous local “Camps” in many states of the Union, 
including Indiana and Tennessee. Defendant is incorporated under the laws of the 
state of Nebraska, with its principal office at the city of Omaha in that state, but, 
long prior to the institution of this suit, it had been domesticated in Tennessee 
pursuant to the applicable statutes of this state. 

On August 24, 1925, the defendant issued to Marion H. Shirley (then a resident 
of the city of Evansville in the state of Indiana, and a member of “Camp No. 26, 
State of Indiana”), a benefit certificate, styled “Perfected Twenty-Payment Certi- 
ficate,” by which, upon certain specified considerations and conditions hereinafter 
mentioned, the defendant (described in the certificate as “The Society”) contracted 
that it would pay to the beneficiary under said certificate the sum of $1,000 as a 
death benefit “upon receipt of satisfactory proof of death of the said member 
while in good standing,” and, should such death occur before the completion of the 
20-year payment period, the Society would pay to the beneficiary, in addition to the 
aforesaid sum of $1,000, a sum described as “excess”, as shown by a “Table” 
appended to the certificate denominated “Table A.” : 

The certificate recited that it was issued in consideration of the warranties 
contained in the application therefor (a copy of which was attached to and made 
a part of the certificate), and the payment to the Society of the sum of 54 cents 
for the month in which the certificate was dated and the payment to the clerk 
of the camp to which the member belongs, or the sovereign clerk at Omaha, Neb., 
2.32 on or before the last day of each month for a period of 20 years from the 
date of the certificate, including the month of expiration, and for the further 
consideration of the delivery of the certificate during the lifetime and good 
health of the member as provided by the constitution, laws, and by-laws of the 
Society. 

The certificate provided that, after the payments had been made thereon 
at the rate and for the time and in the manner provided therein for the full 
period of 20 years, the certificate should become paid up, and upon proof of the 
death of the member the Society would pay the beneficiary the sum of $1,000; 
but that, “if the payments required by the Constitution, Laws and By-Laws of 
the Society are not paid by the member, this certificate shall become null and 
void.” 

Ann E. Shirley, mother of the said Marion H. Shirley, was named in the 
certificate as the beneficiary; but, under the constitution and by-laws of the 
Society, made a part of the contract, the right was reversed to the member to 
change the beneficiary. 

The certificate contains a further stipulation that the Society “will waive 
the payment of premiums on the certificate, after it shall have been in force over 
two years, in the event the member becomes totally, permanently disabled before 
attaining the age of sixty years, as hereinafter set forth and defined in Para- 
graphs II and IIT.” 

The paragraphs referred to above as paragraphs II and III are as follows: 


“II. Total Disability: If, after this certificate shall have been in force two 
full years, and before default in payment of any subsequent monthly payments, 
the member shall furnish to the Society due proof that, before attaining the 
age of sixty, he has become wholly disabled by bodily injury or disease so that 
he is and thereby will be permanently and continuously unable to engage in aly 
occupation whatsoever for remuneration or profit, and that such disability has 
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existed continuously for not less than sixty days prior to the furnishing of proof, 
thereupon the Society will grant the following benefit: J 

“Waiver of Payments—The Society, by endorsements hereon, shall waive 
the payment of the annual or monthly payments which thereafter may become 
due under this certificate during the continuance of the said total disability of 
the member. In making any settlement hereunder, the withdrawal equity values 
of this certificate shall increase from year to year in the same manner as 
though any payment waived under this provision had been paid in cash. 

“If the Society accepts proof of disability under this certificate it shall 
have the right at any time thereafter, but not more frequently than once a 
year, to require proof of the continuance of such disability and if the member 
shall fail to furnish such proof, or if at any time the member has became able 
to engage in any occupation whatsoever for remuneration or profit, he shall 
resume the payment of the rate required by the certificate. 

“III. Loss of Sight and Dismemberment Benefit: It is agreed that the 
entire and irrecoverable loss of the sight of both eyes, or severance of both 
hands at or above the wrists, or of both feet at or above the ankles, or of one 
entire hand and one entire foot will be considered as total and permanent dis- 
ability within the meaning of this provision.” 

The monthly payment of $2.32 was paid by, or for, the member (Marion H. 
Shirley) each month from the date of the certificate down to and including the 
month of June, 1929, but default was made in the monthly payment due in July, 
1929, and no payment has been made on said certificate since June, 1929. Said 
Marion H. Shirley died on November 9, 1932. 

Three bills filed in the chancery court of Maury county, and the proceedings 
had thereunder, are brought up in the transcript for review on this appeal. It is 
the theory of the appellees that the three bills consist of an original bill, an 
“amended and supplemental” bill, and a “supplemental” bill. For convenience 
of reference, we will designate the three bills as first bill, second bill, and third 
bill, respectively, according to the order of time in which they were filed. 

The first bill was filed on August 1, 1931; the second bill was filed on October 
1, 1931; and the third bill was filed on March 18, 1933. It is thus seen that the 
first and second bills were both filed in the lifetime of the insured member, 
Marion H. Shirley, and the third bill was filed after his death. 

In each and all of said three bills the complainants named are the same. 
They are “William N. Shirley, next friend of Marion H. Shirley and described 
in the respective captions of said bills as “residents of Maury County.” 

[1] It is seen that the suit is brought by “William N. Shirley, next friend 
of Marion H. Shirley,” and it is alleged that Marion H. Shirley is insane, or a 
person of unsound mind. The suit should have been in the name of the person 
under disability, described as suing by his next friend. 14 Ency. Pl. & Prac. pp. 
1049, 1050. “A suit by a next friend must be brought in the name of the infant 
or non compos, since it is the latter, and not the next friend, who is the real 
and proper party. The next friend is neither technically nor substantially a 
party.” Williams v. Gaither, 139 Tenn. 587, 589, 202 S. W. 917, 918; Morgan v. 
Potter, 157 U. S. 195, 15 S. Ct. 590, 39 L. Ed. 670, 671. 

_ The sole defendant to the first bill is therein named and described as “Sover- 
eign Camp of the Woodmen of the World, a corporation chartered under the 
laws of Nebraska but who has qualified under the laws of the State of Tennessee 
to do business in Tennessee and constituted the Commissioner of Insurance of 
Tennesee its lawful attorney.” 

Although named as a party complainant, Mrs. Anna E. Shirley made no 
bond for costs and did not file the oath prescribed for poor persons. 

_ So far as necessary to be stated at this time, the allegations of the first bill 
(in addition to stating the issuance of said certificate and its material provisions) 
are, in substance, that said Marion H. Shirley became totaily and permanently 
disabled by reason of mental unsoundness during or before the month of April, 
1929; that defendant “was notified of his condition on April 17, 1929, and admitted 
the same by assisting in placing him in the hospital and paying his dues and 
assessments”; that “said Local Camp (at Evansville, Indiana), did in some manner 
provide for the payment of the dues and assessments of premiums on said policy 
from the time said Marion H. Shirley was admitted to the hospital in Indiana 
until June 30, 1929”; that “immediately after the said Marion H. Shirley was 
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released from the hospital in Indiana, he wandered back to Columbia, Tennessee, 
his old home, where he was cared for by his Uncle, William Shirley”; that 
Marion H. Shirley’s “said mental condition had continually grown worse and 
that shortly after this while residing in Nashville, Tennessee, his mental condi- 
tion became such as made it necessary to have him placed in the Davidson County 
Asylum at Nashville, Tennessee”; that since April, 1929, said Marion H. Shirley 
has not been able to transact business or to perform work which would provide 
even his partial support; and that he has been at all times since totally disabled 
and that his disability is permanent. 

It is further alleged (in the first bill) that, “since the insured has become a 
person of unsound mind his capactiy to contract for a change of beneficiary has 
ceased, and therefore the complainant, Mrs. Anna E. Shirley, has a fixed interest 
in such policy and is a proper party to this suit, and has a right to insist upon 
the defendant’s complying with the terms of said contract in order that her 
interest as beneficiary might be preserved”; that she has explained the condition 
of said Marion H. Shirley to defendant and has demanded of defendant that the 
rights of said Marion H. Shirley and herself “be fixed according to the terms 
of said policy,” but that defendant refuses to recognize any further rights of 
the said Marion H. Shirley, stating its insistence to be that said policy was 
lapsed in August, 1929, because of the failure of the said Marion Shirley to pay 
his monthly dues. 

Complainants pray (1) for service of subpoena to answer and copy of bill 
served upon the commissioner of insurance of the state of Tennessee, but defend- 
ant’s oath to its answer is waived; (2) that the rights under said “policy” of 
both Marion H. Shirley, the insured, and Mrs. Anna E. Shirley, the beneficiary, 
be fixed by decree of the court; that the court declare said agreement in the 
policy waiving all future premiums to be automatic in its effect, and that all con- 
ditions with reference thereto as to proof of disability, etc., be held to be con- 
ditions subsequent, and in no manner limiting or impairing the said agreement 
to waive all future premiums; (3) that complainants have a decree declaring 
said policy in full force, carrying with it all cash accruals, and that to this end 
that they have such orders as are necessary, requiring the defendant to issue a 
certificate showing that all premiums on said policy are waived and the same 
kept in full force; (4) (in the alternative) that, if it should be determined that 
defendant has breached its said contract, then, in that event, that complainants 
have an account for damages resulting therefrom and all orders necessary to 
ascertain said damage, and that, upon the finding of the amount of the same, 
complainants have a judgment therefor against the defendant; (5) for a reason- 
able attorney’s fee for complainants’ attorney, and a judgment for the cost and 
penalty resulting from the refusal of defendant company to carry out its con- 
tract; and (6) for general relief. 

To the aforesaid first bill the defendant interposed a plea in abatement, by 
which it averred, in substance, that the chancery court of Maury county had no 
jurisdiction of the parties or the subject matter in this cause, for the reason that 
the situs of defendant for the service of process in Tennessee is Davidson county; 
that process can only be served upon defendant in this state by serving same on 
the insurance commissioner, who has his office in Davidson county, Tenn.; that at 
the time of the institution of this suit the complainants Marion H. Shirley and Mrs. 
Anna E. Shirley were not residents of Maury county but were residents of David- 
son county. 

The complainants, by replication, joined issue on the aforesaid plea in abate- 
ment, but before proof taken or action by the chancellor thereon complainants filed 
their second bill, styled “amended and supplemental bill,” in which they recited the 
allegations and prayers of their original bill, the filing of the defendant’s plea in 
abatement, and the complainants’ replication thereto, and then, “by way of amend- 
ment and supplement to their original bill,” complainants alleged, in substance, that 
at the time the original bill was filed they were advised that the defendant corpora- 
tion had no camp or property in Maury county, Tenn., but that since that date 
complainants have been informed and advised, and they charge the fact to be, that 
W. P. Jackson is the local financial secretary of defendant corporation in Maury 
county, Tenn., and therefore an agent and officer, and that as such agent and officer 
he has property and funds in his hands belonging to the defendant corporation and 
located in Maury county, Tenn., but that complainants do not know the exact kind 
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and amount of property and funds which he holds as such agent; that said W. P. 
Jackson, as an agent and officer of the defendant corporation, collects and receives 
the dues and assessments on a large number of members of said organization in 
Maury county, and issues receipts for the same and transacts all other business of 
said defendant corporation in Maury countv, Tenn.; that defendant corporation 
resides out of the state of Tennessee, but has an officer and agent in the person of 
said W. P. Jackson, its local financial secretary, and that service of process can be 
had upon him as agent of said corporation; that, if it should be determined by 
the court that said W. P. Jackson is not such an agent of said corporation as the 
law would permit service of process to be had upon, said Jackson has in his hands 
property and funds of defendant corporation in Maury county, and that complain- 
ants have a right to a judgment and garnishment on said W. P. Jackson to hold 
said property and funds of the defendant corporation for the benefit of such judg- 
ment and decree as they may obtain upon the hearing of this cause. 

Thereupon complainants prayed that defendant Sovereign Camp, Woodmen of 
the World, be made a party to this suit by the service of a copy bill and subpeena 
to answer upon said W. P. Jackson, agent and officer of said corporation located at 
Columbia, Tenn.; that an attachment issue by garnishment requiring the said W. P. 
Jackson to answer fully and particularly on oath what notes and accounts, claims, 
or other evidences of indebtedness or other property is in his possession or under 
his control belonging to defendant corporation at the time of the filing of this bill, 
and to make a full and detailed schedule of the same; that all of said property or 
notes in the hands of said W. P. Jackson be attached in his hands as garnishee, 
and that said W. P. Jackson be enjoined from turning over any property or funds 
held by him to the defendant corporation, or any one for it, and requiring him to 
retain in his possession all of said property and funds of said defendant corpora- 
tion, subject to the orders of the court, and that publication be had as in cases of 
nonresidents; that a decree be pronounced in complainants’ favor applying the said 
property or funds to any judgment which may be recovered by the complainants 
against defendant, corporation, or so much thereof as may be necessary to satisfy 
such judgment; and for general relief. 

Pursuant to a fiat of Chancellor Lytle, granted on preliminary application, the 
attachment and injunction prayed for were issued and served upon W. P. Jackson, 
but later the chancellor dissolved the injunction and discharged the attachment, and 
to his ruling in that respect no exception was taken below, and no complaint thereof 
is made in this court: hence it is unnecessary to make further mention of the attach- 
ment or injunction. 


Defendant Sovereign Camp filed a plea in abatement to said second bill, through 
which plea it averred, in substance, that W. P. Jackson, local financial secretary of 
Camp No. 18 at Columbia, Tenn., is not such an agent or officer of defendant 
Society on whom legal process can be served, but that defendant Society can only 
be held to answer by service on the insurance commissioner at Nashville, Tenn., 
as set out in its former plea filed in this cause, and that for this reason (and other 
reasons stated in the former plea) the chancery court of Maury county has no 
jurisdiction of the parties or the subject matter of this cause by such attempted 
service of process on said W. P. Jackson. 

__ The complainants joined issue on the aforesaid plea in abatement to the second 
bill, proof was taken, and the cause heard upon the issues made by the replications 
to the pleas in abatement filed as aforesaid to the “original and amended bills” (the 
first and second bills), and the chancellor overruled the pleas in abatement, to 
which action of the court the defendant excepted, and, through its first assignment 
of error in this court, defendant is complaining of this ruling of the chancellor. 

The defendant Sovereign Camp filed an answer to the first and second bills 

(treating them as one bill for the purpose of the answer), and denied the right of 
the complainants to any of the relief sought by their bills, or any recovery what- 
ever against it, and alleged in its answer the facts upon which it relied for defense, 
with details of time, place, and circumstances, which allegations we will not under- 
take to state at this point. 


The aforesaid answer of the defendant was filed on August 18, 1932, and on 
March 18, 1933, the third bill—styled “supplemental bill”—was filed, in which the 
filing and contents of the first and second bills, and the proceedings thereunder, were 
recited, and it was alleged that “before any proof was taken in,this cause the insured 
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Marion H. Shirley, died at the State Hospital for the Insane at Nashville, Tennes- 
see.” In addition to the Sovereign Camp, etc., W. P. Jackson, described as “local 
financial secretary and agent of said Sovereign Camp of the Woodmen of the 
World, a resident of Maury County, Tennessee,” was made a defendant to the 
third bill, and subpoena to answer and copy of bill was served upon him, but no 
process under the third bill was served upon the commissioner of insurance of the 
state of Tennessee. 

It was further alleged in the third bill that, “by reason of the death of the said 
Marion H. Shirley, the defendant has become liable to the beneficiary named in 
the policy, Mrs. Anna E. Shirley, for the full face value of said policy amounting 
- oes together with the accruals thereon.” The prayer of the third bill is as 
ollows: 

“Therefore premises considered, complainants pray that proper process issue 
with this supplemental bill to serve the defendants with notice hereof and to require 
them to answer the same and that said process be made returnable to the first rule 
day practicable. That the defendant be required to answer the same but not under 
oath as the oath to his answer is waived. 

“That complainant Mrs. Anna E. Shirley have all of the relief, sought both in 
the original bill, the amended and supplemental bill and this supplemental bill, 
and that the said complainant, Mrs. Anna E. Shirley have further relief to the 
extent that said policy be declared to have been in full force and effect at the date 
of the death of the insured and that she recover of the defendant, the Sovereign 
Camp of the Woodmen of the World, the sum of $1000, plus the accrual value of 
$64.66 and reasonable attorney’s fee for the services of her attorney together with 
the costs of this cause. j 

“Complainants pray for all orders, decrees and accounts and for all such other, 
further and general relief as they are entitled to from the premises.” 

Defendant Sovereign Camp filed a plea in abatement to the third bill, averring, 
in substance, that the chancery court of Maury county has no jurisdiction to 
entertain this suit, and setting forth in said plea substantially the same reasons set 
forth and averred in the former pleas in abatement. 

The cause was thereafter heard upon the “supplemental bill” (the third bill), 
the ee in abatement thereto, and the proof theretofore introduced on the hearing 
of the pleas in abatement to the first and second bills (which proof was heard on 
the last plea in abatement by a stipulation of counsel), and the chancellor found 
the issues under said plea in favor of the “complainant,” and overruled the plea, 
to which action of the court the defendant reserved an exception below, and, 
through its second assignment of error in this court, asserts that this ruling of 
the chancellor was erroneous. 

[2, 3] It should be stated that the complainants did not file a replication to 
the aforesaid third plea in abatement, but the absence of such replication was 
seemingly overlooked by the court and counsel, for it is manifest that the court 
and counsel proceeded with the hearing of the issues tendered by said third plea 
in abatement upon the assumption that there had heen a formal joinder of issue 
thereon, and (as stated in the brief for defendant) “the fact that the complainant 
did not join issue may he considered as waived,” for it is very generally held that, 
“where the case is tried on the theory that certain issues have formally been 
raised, it cannot be objected for the first time on appeal that such issues were not 
in fact joined by reason of the absence of an answer, plea or replication by which 
they should properly have been raised.” 2 R. C. L. pp. 81, 82, par. 55. 

The defendant Sovereign Camp filed an answer to the third bill, denying 
“any and all liability to the complainant of any nature or kind growing out of 
the issuance of said certificate to the said Marion H. Shirley,” with specifications 
in detail of the several grounds upon which it based its denial of liability. 

W. P. Jackson answered and denied that he or the Local Camp of the Wood- 
men of the World at Columbia, Tenn., had any interest in this suit. He adopted 
the aforesaid answer of the defendant Sovereign Camp “as to all matters that 
may be claimed to be pertinent to him in this suit.” 

Further proof was taken and filed and the cause was heard on the whole 
record, whereupon the chancellor found that “the beneficiary named in the policy, 
Mrs. Anna E. Shirley, is entitled to recover the full amount of the loss insured 
against, together with all accruals, on the policy, and interest on said sums from 
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November 9, 1932 to date, as also all costs”; and thereupon he decreed that com- 
plainant Mrs. Anna E, Shirley recover of the Sovereign Camp of the Woodmen 
of the World the sum of $1,000, the amount of said policy payable upon death 
of the insured, $55.42 being the return of the excess upon the said policy, and 
$141.47 being the interest on those sums from November 9, 1932, to the date of 
the decree, and also all the costs of the cause. 

From said final decree and all former decrees in the cause the defendant 
Sovereign Camp prayed, obtained, and perfected an appeal to this court; and (in 
addition to the aforementioned assignments of error upon the Chancellor’s rulings 
on the pleas in abatement) has assigned as error the final decree and the several 
findings of fact upon which the chancellor predicated his final decree. 

The first question for determination is whether or not the chancery court of 
Maury county was without jurisdiction to entertain these suits against the defendant 
Sovereign Camp of the Woodmen of the World for the reasons asserted by the 
defendant in its pleas in abatement? For reasons which will be stated later, it is 
deemed proper to consider, in this connection, the questions arising upon the pleas 
in abatement to the first and second bills apart from the third bill. 

It is quite clear, and is not disputed, that the defendant is a “Fraternal Benefit 
Society” as defined by section 3369a74 of Shannon’s Code and section 6357 of the 
Code of 1932. The statutory provisions with respect to the manner in which the 
courts of this state shall obtain jurisdiction of a foreign fraternal benefit society 
are the same in both of the Codes above mentioned, and (copying from the Code 
of 1932) they are as follows: 

“6391 3369a104. Every society must appoint commissioner attorney upon whom 
process may be served.—Every such society applying for admission, shall, before 
being licensed, appoint in writing the commissioner of insurance and banking and 
his successors in office to be its lawful attorney upon whom all legal process in 
any action or proceeding against it shall be served, and in such writing shall agree 
that any lawful process against it which is served upon such attorney shall be of 
the same legal validity as if served upon the society, and that the authority shall 
continue in force so long as any liability remains outstanding in this state. (Thi, 
sec. 17.) 

“6392 3369a105. Certified copies of such appointments are admissible in evi- 
dence—Copies of such appointment, certified by said commissioner, shall be deemed 
sufficient evidence thereof, and shall be admitted in evidence with the same effect 
as the original. (Ib.) 

“6393 33692106. Mode and effect of service: not effective when requiring defense 
within thirty days.—Service shall only be made upon such attorney, must be made 
in duplicate upon the commissioner, or, in his absence, upon the person in charge 
of his office, and shall be deemed sufficient service upon such society; provided, 
however, that no such service shall be valid or binding against any such society 
when it is required thereunder to file its answer, pleading, or defense in less than 
thirty days from the date of mailing the copy of such service to such society. (Ib.) 

“6394 3369a107. Duplicate process to be mailed to secretary of society; no 
other mode of service—When legal process against any such society is served 
upon said commissioner, he shall forthwith forward by registered return-receipt 
mail one of the duplicate copies prepaid and directed to its secretary or correspond- 
ing officer. Legal process shall not be served upon any such society, except in the 
manner provided herein. (Ib., Modified.)” 

(The references at the foot of each section above quoted are to chapter 172 
of the Public Acts of 1921). 

_ [4] It is Seen that service shall only be made on such attorney (the commis- 
sioner of insurance), and legal process shall not be served upon any such society 
except in the manner provided by the statutes quoted. Manifestly the method thus 
provided is exclusive, and jurisdiction of the defendant Sovereign Camp could 
not he obtained by service on W. P. Jackson, financial secretary of the Local Camp 
at Columbia. 

“The process of acquiring jurisdiction over a foreign corporation for the 
purpose of rendering a personal judgment against it, is now-a-days entirely statu- 
tory, whatever may have been the rule applicable under the common law. And 
these statutes being mandatory, they must be pursued to the extent of requiring 
service to be made upon the particular representative and in the mode specified 
in the statute.” Bowers on Process and Service, § 325, pp. 472, 473. 
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[5, 6] Moreover, W. P. Jackson was not an officer or agent of the Soverei 
Camp upon whom process in actions or suits against the Sovereign Camp could be 
lawfully served. : 

Section 6397 of the Code (Shan. Code, § 3369a110), which is a part of the 
“article governing fraternal benefit societies,’ provides that: “The constitution 
and laws of the society may provide that no subordinate body nor any of its 
subordinate officers or members shall have the power to waive any of the provisions 
of the laws and constitution of the society, and the same shall be binding on the 
society and each member thereof and on all beneficiaries of members.” 

Section 109g of the constitution, laws, and by-laws of defendant Sovereign 
Camp provides that: “The financial secretary shall not by acts, representations or 
waivers, nor shall the Camp by vote or otherwise, or any of its officers, have any 
power or authority to waive any of the provisions of the Constitution, Laws and 
By-laws of this Association, nor to bind the Sovereign Camp by any such acts,” 

The cause of action alleged in the bills in this cause did not arise out of any 
act of or dealings with the Local Camp at Columbia or its financial secretary, and 
such financial secretary at Columbia had no authority to bind the defendant Sover- 
eign Camp with respect to any matters involved in this litigation. Simmons v. 
Sovereign Camp, W. O. W., 136 Tenn. 233, 236, 188 S. W. 941; Knox v. Fraternal 
Aid Union, 1 Tenn. App. 317. Hence Code, § 8643 (Shan. Code, § 4516), which 
provides that, “When a corporation, partnership or individual has an office or 
agency in any county for the transaction of business, actions growing out of, or 
connected with the business of that office or agency, may be brought in the county 
in which such office or agency is located,” has no application to the instant case. 

The cause or causes of action alleged in the bills in these cases are admit- 
tedly transitory actions. In transitory actions, “if the plaintiff and defendant 
both reside in the same county, such action shall be brought in the county of 
their residence,” Code, § 8641 (Shan. Code, § 4514): and “actions may be abated 
by plea of the defendant * * * where the plaintiff and defendant both reside, at 
the time suit is brought, in the same county, and the action is instituted in 
another county,” Code, § 8751 (Shan. Code, § 4623). 

[7] The official residence of the insurance commissioner is in Davidson 
county, and process can be served upon him as such only in that county; but 
process (in a transitory action) running from a court of any county in which 
the complainant resides may be served upon the insurance commissioner in 
Davidson county. Cartmell v. Mechanics’ Insurance Co., 167 Tenn. 498, 71 
S.W.(2d) 688. , 

In the insant case, it appears from undisputed evidence that complainant 
Anna E. Shirley was a resident of Davidson county, Tenn., at, and for a substan- 
tial period before, the time each and all of the three bills in this case were 
filed, and, so far as appears, she has continued to be a resident of Davidson 
county until the present time. 


Marion H. Shirley returned to Tennessee in June, 1929, after residing for 
several years in Evansville, Ind., and until May, 1930, he wandered back and 
forth, at intervals, between the home of his mother in Davidson county and the 
home of his uncle, William N. Shirley, in Maury county. On June 9, 1930, he 
was placed in the Davidson County Asylum as an insane patient upon (among 
other evidence) an affidavit of his uncle William N. Shirley (the next friend in 
this case) that he, Marion H. Shirley, was then a resident 2f Davidson county, 
and he remained in Davidson county continuosuly, without intermission, until 
his death on November 9, 1932. 


William N. Shirley testified in this case that he did not know the contents 
ot the affidavit he signed for the purpose of placing Marion H. Shirley in the 
Davidson County Asylum. ; 

The evidence is conflicting as to whether Marion H. Shirley was a resident 
of Maury county or a resident of Davidson county in the interim between his 
return to Tennessee from Indiana in June, 1929, and his commitment to the David- 
son County Asylum on June 9, 1930; but it appears without dispute that he was 
in Davidson county continuously from the latter part of May, 1930, to his death 
on November 9, 1932, and that he was committed to the asylum as a Davidson 
county patient. 

[8] However, we think the question of the place of residence of Marion H. 
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Shirley is concluded by the original bill in this case, wherein it is alleged that 
said Marion H. Shirley was “residing in Nashville, Tennessee,” at the time he 
was “placed in the Davidson County Asylum at Nashville, Tennessee.” Having 
thus deliberately taken the position in their first pleading that Marion H. Shir- 
ley (one of the complainants) was a resident of Davidson county on June 9, 
1930, the complainants will not be allowed to advantage themselves by taking 
an inconsistent position in the further progress of the cause, without explanation 
or excuse for such allegation in the bill. Stamper v. Venable, 117 Tenn. 557, 97 
S. W. 812; Stearns Coal & Lumber Co. v. Jamestown Railroad Co., 141 Tenn. 
203, 206, 208 S. W. 334; Williams v. Frazer, 6 Tenn. App. 211, 218; Johnson v. 
Sharpe, 7 Tenn. App. 685, 688; McGregor v. Lehman, 14 Tenn. App. 300, 303. 

It is quite clear on the record that the county of the residence of Marion H. 
Shirley was never changed during his lifetime after he was placed in the David- 
son County Asylum on June 9, 1930; hence we find that he was a resident of 
Davidson county when the first bill was filed on August 1, 1931, and when the 
second bill was filed on October 1, 1931. 

[9] William N. Shirley, the next friend of Marion H. Shirley, was a resi- 
dent of Maury county, but the place of residence of the next friend is immaterial 
to the question of jurisdiction of the parties in this cause, for “the next friend is 
neither technically nor substantially a party.” Williams v. Gaither, supra; Morgan 
y. Potter, supra. 

If, as has been held in a few cases from other jurisdictions (see 14 Ency. PI. 
& Pr. p. 1050), the form may be treated as waived by failure to object, and the 
case was tried as the suit of the person under disability, suing by next friend, 
nevertheless Marion H. Shirley, and not his next friend, was “the plaintiff in 
his own cause of action” and “the plaintiff” within the contemplation of the 
Code, §§ 8641 and 8751 (Shan. Code, §§ 4514 and 4623), supra, and his place of 
residence is the controlling fact. 

{10, 11] It follows from our aforesaid findings of fact and law that neither 
of the two complainants in the first and second bills nor the defendant Sovereign 
Camp resided in Maury county at the time those bills were filed; but that the 
two complainants and the sole defendant in the first and second bills resided in 
the “same county” (Davidson) at the time those bills, respectively, were filed 
in “another county” (Maury). 

The third bill (which was filed after the death of Marion H. Shirley) alleged 
anew and independent cause of action on behalf of Mrs. Anna E. Shirley alone, 
and it could derive no support from either of the first two pills. Although self- 
styled “a supplemental bill,” it was in its nature and substance an original bill. 
Gibson’s Suits in Chancery (3d Ed.) § 690; Story’s Equity Pleadings, § 353; 
Northman v. Insurance Co., 1 Tenn. Ch. 312. The name given it by the parties 
is not controlling. Gibson (3d Ed.) §§ 43, 269, 431 (note 4), and 719. 

Complainant Anna E. Shirley did not reside in Maury county. For the 
reasons heretofore stated, jurisdiction of the Sovereign Camp could not be 
obtained by service on W. P. Jackson, financial secretary of the Local Camp at 
Columbia, and there was no service of process under the third bill upon the insur- 
ance cOMmiussioner. 

_ We are of the opinion that the learned chancellor erred in overruling the pleas 
in abatement to the three bills, respectively, and the first and second assignments 
of error of the appellant Sovereign Camp are sustained. 


[12] The appellant’s remaining assignments of error (3 to 8, inclusive) chal- 
lenge the findings and decree of the chancellor on the merits of the case. But if, 
as we have held herein, the chancery court of Maury county was without juris- 
diction of the defendant Sovereign Camp, and therefore could not lawfully render 
any decree in these cases other than to dismiss the suits at the cost of the com- 
plainants, it follows that this court is likewise without jurisdiction to render a 
decree upon the merits, and rulings by this court upon the appellant’s assignments 
of error numbered 3 to 8, inclusive, would be merely a brutum fulmen, and the 
disposition of the latter six assignments of error is pretermitted. 


It results that the decree of the chancery court is reversed, the plea in abate- 


ment - each of the three bills, respectively, is sustained, and the suits are dis- 
missed. 


Pursuant to section 9110 of the Code, the costs of the cause, including the 
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costs of the appeal, will be adjudged against William N. Shirley, next friend, etc. 
and complainant Mrs. Anna E. Shirley. 
Crownover and De Witt, JJ.,, concur. 
On Petition for a Rehearing. 
Faw, Presiding Judge. 
In our opinion filed and decree entered on a former day of the present term, 
we reversed the decree of the chancery court, sustained the defendant’s pleas in 


abatement, and dismissed the three bills filed in the chancery court of Maury 
county. 


[13] In due season, the appellees (complainants below) filed a petition for a 
rehearing which, when reduced to its fundamental propositions, advances the con- 


tention that this court erred in holding that, upon the facts of this record, the 


case (with respect to the service of process on the defendant) is governed by 
sections 6391-6394 of the Code of 1932 (Shannon’s Code, §§ 3369a104—3369a107) in 
connection with sections 8641 and 8751 of the.,Code of 1932 (Shannon’s Code, 
§§ 4514 and 4623). 


It is insisted for petitioners that, with respect to the service of process as 
aforesaid, this case is governed by sections 8666 to 8669, both inclusive, of the 
Code of 1932, rather than by the aforementioned Code sections. 

We are not able to agree to the contention thus advanced by petitioners, and, 
after an attentive consideration of the reasons therefor presented by the petition, 
we are content to adhere to our former opinion, in which we stated the reasons 
which impelled us to the conclusions there announced, and to which we refer 
without repetition. 

The petition for a rehearing is denied and dismissed at the cost of the peti- 
tioners. 

Crownover and De Witt, JJ., concur. 


LASTER v. AMERICAN NAT. INS. CO. 
Supreme Court of Tennessee. Dec. 15, 1936. 
98 Southwestern Reporter (2d) 1068. 
1. PREMIUM LOAN. 

Where application for life policy provided for charge of unpaid premiums 
in accordance with automatic premium loan provision in policy, and policy provided 
for charge of such premiums to end of current policy year in event of written 
request when no default existed, and nonforfeitable provision of policy provided 
for automatic paid-up term insurance in event of default if insured had not elected 
to have premiums charged against loan value of policy, insurance contract was 
ambiguous and was required to be construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. PAID-UP TERM INSURANCE. 

Where application for life policy provided for charge of unpaid premiums 
in accordance with automatic premium loan provision in policy, and policy pro- 
vided for charge of such premiums to end of current policy year in event of 
written request when no default existed, and nonforfeitable provision of policy 
provided for automatic paid-up term insurance in event of default if insured had 
not elected to have premiums charged against loan value of policy, insurer held 
bound to provide paid-up term insurance upon default where insured had not 
elected to have premiums charged against loan value of policy. 

(For other cases, see Insurance, Dec. Dig. $ 367[1].) 

3. INSANITY. . 

Where insured became mentally incompetent, and life insurer had failed to 
provide paid-up term insurance as required by policy upon default, insured’s failure 
to respond to insurer’s notices held not to estop beneficiary from standing on terms 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Chancery Court, Hawkins County; J. H. Wallace, Chancellor. 

Suit by Curtis Bradley Laster against American National Insurance Company. 
Decree for complainant was affirmed by the Court of Appeals, and defendant 
brings certiorari. 

Affirmed. 
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Simmonds & Bowman, of Johnson City, for appellant. 
Phillips & Hale, of Rogersville, for appellee. 


CHAMBLISS, Justice. 


This is a suit to recover on an ordinary life insurance policy in the sum of 


$2,500, insuring the life of French Laster. Complainant is the widow and beneficiary. 
The issue submitted to a jury and decided in favor of the complainant was whether 
or not the policy was in force on July 27, 1932, when the insured died. The defend- 
ant company appealed from the decree and the Court of Appeals affirmed. This 
court granted certiorari and argument has been heard. 


The policy was issued August 9, 1924, and all premiums were paid until 


August, 1928, when the insured sent $5 to apply on the annual premium then falling 


due and executed a lien note for the balance of $61.20. From that time on only 
one or two small payments were made, but the company kept the policy alive by 
charging the premiums to the accumulated reserves, until August 9, 1930. At this 
time only $18.62 was available for application to the annual premium falling due, 
and the company thereupon applied this balance in purchase of a paid-up term 


policy, which extended the coverage until May 4, 1931, which was a year and 


almost three months before the insured’s death. The contention of the beneficiary 
sustained by the chancellor’s decree, affirmed by the Court of Appeals, was that 
the company should have previously applied the accumulated reserves to the pur- 
chase of term insurance, instead of to the extension of the ordinary life policy, as 
it did do, and that if the fund available had been so applied, this term policy would 
have extended the coverage beyond the date of the insured’s death. The insistence 
of the company is that it was authorized to make the application of the reserves 
which it did make by a stipulation in the application for the policy signed by the 
insured, and the determination of this issue, therefore, calls for a construction 
of the contract of insurance as a whole, particularly the nonforfeiture and auto- 
matic premium loan provisions of the policy proper, in connection with a pertinent 
recital in the application therefor. 

The application signed by the insured on the 10th day of July, 1924, contained 
(No. 13—a), the following printed recital: “I desire the Company to charge 
premiums in accordance with the Automatic Premium Loan Provision in the policy, 
if the same shall not have been paid when due.” On the blank line opposite, intended 
for the answer, appears the word “Yes.” On the second page of the policy, which 
bears date 9th day of August, 1924 (some four weeks after the date of the applica- 
tion), opposite the suhhead Automatic Premium Loans, appears the following: 

“If any premium or installment thereof on this policy be not paid in cash on or 
hefore the due date thereof, or within the period of grace, the Company will charge 
up such premium or installment and any subsequent premium or installment not paid 
in cash, with interest in advance at six per centum per annum to the end of the cur- 
rent policy year, against the then loan value of this policy as stated above, provided 
that such loan value be sufficient to cover such loan in addition to any existing 
indebtedness herein to the Company, and provided that written request therefor has 
been made by the insured on the Company’s form at any time while there is no 
default in the payment of any premium hereunder.” 

The extended term, or nonforfeitable provision of the policy, applicable unless 
the insured shall have elected in writing the automatic loan plan, reads: 

“This policy is automatically non-forfeitable, as follows: After premiums shall 
have been paid in cash to the end of the third policy year if any premium or install- 
ment thereof is not paid before the expiration of the period of grace herein allowed, 
and the insured has not elected in writing to have unpaid premiums charged against 
the loan value of the policy, the insurance hereunder will, without action on the 
part of the insured continue as paid up term insurance for an amount equal to the 
tace amount of this policy, but without any loan value, as follows,” etc. 

It will be observed that the company, by this automatic loan provision, contract- 
ed, upon nonpayment by the insured of any premium, to charge up such premium, or 
any installment thereof, against the loan value of the policy, this obligation, however, 
being subject to two conditions, in the form of provisos: (1) That such loan value 
was sufficient to cover such loan, in addition to any existing indebtedness to the 
company; and (2) “that written request therefor has been made by the Insured on 
the Company’s form at any time while there.is no default in payment of any pre- 
mium hereunder.” 
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The record discloses that at the time of making the last two applications of the 
reserves to the extension of the ordinary life policy, in the form of loans, the com- 
pany undertook to transmit notice by mail to the insured, and in this connection 
submitted one or more note forms for his signature, but had no response; and the 
record further discloses that the insured had meanwhile become mentally incapaci- 
tated and was not in condition to respond, or otherwise exercise any option or 
ratification. The question therefore narrows to a construction of the contract, as 
heretofore indicated, made up of the recital quoted from the application and the 
Automatic Premium Loan Provision quoted from the policy. 


The question is not free from difficulty. It was for this reason that the petition 
to this court was granted and the case set down for argument, and it has had very 
full and careful consideration. We think it must be conceded that the contract under 
consideration is not free from ambiguity. This appears, not only from the difficulty 
which this court recognizes, but is emphasized by the fact that learned counsel 
for the company take one position, and support it ably and plausibly, and an opposite 
view has been taken by the trial court, the Court of Appeals, and learned counsel 
for complainant. 

[1] In this situation the rule of construction generally recognized and repatedly 
applied by this court comes into play, that whenever contracts of insurance are so 
framed as to be “susceptible of two interpretations differing in import, that inter- 
pretation which will sustain the claim of the policyholder and cover the loss should 
be adopted.” Laue v. Grand Fraternity, 132 Tenn. 235-247, 177 S.W. 941, 944, L. 
R.A. 1915F, 1056, Ann.Cas.1917A, 376; Pacific Life Ins. Co. v. Galbraith, 115 Tenn. 
471, 483, 91 S.W. 204, 112 Am.St.Rep. 862. The above quotation was expressly 
approved in the recent case of Stovall v. New York Indemnity Co., 157 Tenn. 
301, at page 314, 8 S.W.(2d) 473, 72 A.L.R. 1368, and it is merely one statement of 
the rule which has been approved in many other of our decisions. 

[2] In the instant case the company insists that the answer “Yes,” appearing in 
the application signed by the insured, following the recital hereinbefore set forth, 
was a compliance with the condition recited, in the provision from the policy already 
quoted that the Automatic Premium Loan clause would be given effect only when 
“written request therefor has been made by the Insured on the Company’s form,” etc. 
On the other hand, it is insisted for the complainant that this condition recited in 
the policy, issued four weeks after the signing of the application, plainly contem- 
plated and required the exercise of this election by the Insured at a date subse- 
quent, and on a form to be specially provided therefor. It is plausibly urged that 
if it was the purpose, or intention of the company to have the recital in the applica- 
tion operate as such “written request,” this condition would not have been incorpor- 
ated in this provision of the policy without qualification, but instead thereof, 
language would have been used recognizing that such “written request” had there- 
tofore been made and need not, therefore, be repeated. 


It must be conceded that an inconsistency appears. It can hardly be denied that 
if the company had failed to treat the recital in the application as authority for 
giving application to the Automatic Premium Loan provision, the situation would 
have left open the way for the making, by the company, quite plausibly, of the 
insistence now made on behalf of the complainant. 


We think it significant that the Automatic Loan Provision, as a whole, runs in 
the future tense—contemplates situations, contingencies, and performances there- 
after to happen. (“If”, in the future, “any premium * * * * * be not paid, * * * the 
Company will charge up,” etc.) And the exception clause, parenthetically inserted— 
“provided that written request therefor has been made by the Insured on the Com- 
pany’s form’—not only, by clear, implication, negatives recognition that such 
“written request” had been theretofore made, but quite apparently refers to action 
which may or may not be thereafter taken. The deduction is reasonable that the 
option touching this matter was left open. And, indulging the presumption, contrary 
to general knowledge and experience, that this average layman gave any intelligent 
meaning to the quoted recital in his application, referring in technical terms to 4 
provision which had not been submitted to him, it may well be concluded that he 
intended only to indicate his desire that the privileges of this provision be reserved 
to him, subject to its terms, which called for the exercise of an election whenever 
the contingency should arise. “In accordance with the Automatic Premium Loan 
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Provision,” would include the stipulation for a “written request” as a condition. 
It is insisted this was all that was intended, or effected, by this recital. 

However this may be, it appears that we have here an illustration of a contract 
prepared by the insurer which is left open to construction, when it might, by the 
use of the simplest language and the slightest effort, have been made free from all 
doubt. How easy it would have been, and how natural, for the draftsman of the 
Automatic Premium Loan provision to have added to this paragraph the words, 
“unless this request has been made in the application.” 

Learned counsel for the Insurance Company invite consideration particularly of 
several decisions as sustaining the view they insist upon. One is Massachusetts 
Mutual Life Ins. Co. v. Jones (C. C. A. 4th Circuit) 44 F.(2d) 540, 542. In that case 
the court reversed the district court and gave judgment in favor of the company, 
construing a contract of insurance under facts somewhat similar to those now before 
us. However, the opinion fails to set forth all of the pertinent language, so that we 
are unable to make a comparison with respect to certain details, and when a close 
question of construction is involved this is important. Moreover, that case is clearly 
to be distinguished in that the court very plainly indicated that its construction was 
affected, if not controlled, by the conduct of the insured, who, with all opportunity 
to do so, failed to repudiate the course taken by the Insurance Company, but, to 
quote from that opinion, “with full knowledge of the company’s interpretation of 
the contract, and its action thereunder, accepted the benefits which the action taken 
conferred, and, upon natural principles of equity, is bound by his own acquiescence 
in the company’s construction of the contract as fully as if he had himself initiated 
the program, and, by the same token, his beneficiary likewise is estopped to com- 
plain.” 

[3] In the instant case, estoppel is suggested, but, conceding that it was unneces- 
sary more formally to’ set up this defense, we think it obvious that it is not available 
in view of what has been said of the condition of the insured and in the absence of 
any convincing evidence of acquiescence or ratification on his part. 

Mayers v. Massachusetts Mutual Life Ins. Co. (D.C.) 11 F. Supp. 80, is also 
called to our attention, but we do not find the facts to be identical with those in 
the case at bar, nor is the decision on the point determinative here. 

Nor do we find Missouri State Life Ins. Co. v. Ross, 185 Ark. 556, 48 S.W.(2d) 
230, in point. The decision in that case was rested mainly on acquiescence by the 
insured in the course followed by the company, and on the rule of practical con- 

struction. 

For reasons already suggested, we do not find that the facts of this case call 
for application of these principles. We are constrained to concur with the Court of 
Appeals that the complainant should be given the benefit of the doubt involved in 
the construction of this contract and the decree of that court is affirmed. 


HOME BEN. ASS’N v. GRIFFIN. No. 1777. 
Court of Civil Appeals of Texas. Waco. Nov. 5, 1936. 
Rehearing Denied Dec. 3, 1936. 
98 Southwestern Reporter (2d) 862. 
2, SUICIDE. 

Evidence that insured’s brother committed suicide three or four years before 
death of insured, alleged by insurer to have committed suicide, held inadmissible 
in action on benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

Error from District Court, McLennan County; Sam R. Scott, Judge. 

Action by Mrs. Mattie E. Griffin against the Home Benefit Association. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed. 

Richey, Sheehy & Teeling, of Waco, for plaintiff in error. 

Chas. M. Harris, of Mart, and Stansell Bryan, of Waco, for defendant in 
error, 

ALEXANDER, Justice. 

This suit was brought by Mrs. Mattie E. Griffin against the Home Benefit 
Association, a local mutual aid association, to recover on a benefit certificate issued 
on the life of her husband, John Barnard Griffin. The insurance association 
alleged that the insured had committed suicide, in violation of the terms of the 
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certificate. The jury found in favor of the plaintiff, and the defendant sued out this 
writ of error. 

[1] Plaintiff in error contends that the finding of the jury that the insured 
did not commit suicide is contrary to the undisputed and overwhelming weight 
of the evidence. The record discloses that there was substantial dispute in the 
evidence on this issue, and in view thereof and in view of the presumption against 
suicide, we do not feel at liberty to disturb the findings of the jury in favor of 
the defendant in error on such issue. United Fidelity Life Ins. Co. v. Adair (Tex. 
Civ. App.) 29 S.W.(2d) 940; Id. (Tex. Com. App.) 29 S.W.(2d) 944; American 
Life Ins. Co. v. Moynahan (Tex. Civ. App.) 36 S.W.(2d) 555; Federal Life 
Insurance Co, v. Thornton (Tex. Civ. App.) 21 S.W.(2d) 352; Home Benefit 
Association v. Briggs (Tex. Civ. App.) 61 S.W.(2d) 867. 

[2] The court did not err in refusing to allow the defendant to prove that 
the insured’s brother had committed suicide three or four years prior to the 
date of the death of the insured. 

The judgment of the trial court is affirmed, 








McCLENDON v. SOUTHWESTERN LIFE INS. CO. No. 13452. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 13, 1936. 
98 Southwestern Reporter (2d) 866. 
2. BURDEN OF PROOF. 
_, Employee, suing on total and permanent disability benefit provis'on of group 
life policy, had burden of establishing that he was permanently and totally disabled 
at time he left employer’s employment. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. PROOF OF DISABILITY. 

In employee’s action on total and permanent disability benefit provision of 
group life policy, evidence held insufficient to sustain jury’s finding that employee 
was totally and permanently disabled at time he left employer’s employment. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Dallas County; Terry Dickens, Judge. 

Action by J. L. McClendon against the Southwestern Life Insurance Company. 
Verdict for plaintiff. Judgment for defendant notwithstanding the verdict, and 
plaintiff appeals. 

Affirmed. ‘ ; 

Jack C. Burroughs, Andrew Priest, and Leslie Thomas, all of Dallas, for 
appellant. 

Hamilton, Lipscomb & Wood, of Dallas, for appellee. 

DunkKuiNn, Chief Justice. 

J. L. McClendon sought a judgment against the Southwestern Life Insurance 
Company for an amount alleged to be due under two life insurance policies, in 
the principal sum of $1,000 each, issued to him by that company as an employee of 
the Dallas Railway Company. The first policy is dated June 16, 1926, and the 
second June 18, 1926. ; 

Defendant issued to the Dallas Railway Company a group insurance policy 
for the benefit of its employees, also separate policies to members of the group, 
including plaintiff. : 

The cause of action was based on the terms of the group policy and also 
on the two policies in plaintiff's favor issued thereon. Each of the two_ policies 
issued in plaintiff's favor contained this provision: “Total and Permanent Disability 
Benefit: If any employee shall furnish the Company with satisfactory proof that 
while insured under this policy .and before having attained the age of sixty, 
he has become wholly disabled by bodily injuries or disease, and presumably 
will be permanently, continuously and wholly prevented thereby for life from 
engaging in any occupation or employment for wage or profit, the Company will 
waive further payment of premium as to such Employee and pay in full settle- 
ment of all obligations to him under this policy the amount of insurance in force 
hereunder upon his life at the time of the approval by the company of proofs 
of such disability, in a fixed number of installments chosen by the Employer from 
the following table, the first installment to be paid immediately upon approval by 
the Company of proofs of such disability.” 
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The group policy also contained a provision to the same effect in favor of the 
employees of the Dallas Railway Company, with this further provision: “Indi- 
vidual Terminations—It is also understood and agreed that if any employee 
shall leave the active service of the Employer the insurance hereunder as to any 
such employee shall terminate with the termination of his employment and that 
upon the return of the card representing such individual insurance with the form 
thereon entitled ‘Notice of Discontinued Employment’, properly filled out and 
signed by the Employer, the unearned premium paid on account of such insurance 
shall be returned by the Company; provided, however, that if termination of 
employment is caused by disability of the employee, such termination shall not’ 
affect the payment of any disability benefits to which the employee may have 
theretofore become entitled hereunder.” 

According to allegations in plaintiff’s petition, he was an employee of the 
Dallas. Railway Company and continued in that employment until January 19, 
1932, at which time he was discharged from service by his employer, and at that 
time his two policies of insurance were in full force and effect; the premiums 
thereon having been fully paid. He further alleged that during the last years 
cf his employment he was in bad health, generally, had suffered from a disease 
known as syphilis for a period of about 20 years, which was aggravated by his 
continual standing on his feet while working as motorman for 19 years, and 
by reason of all of which he was totally and permanently disabled when he was 
discharged by the railway company on January 19, 1932. Plaintiff further 
alleged that his discharge occurred before he had attained the age of 60 years, 
and at the time of his discharge he had became wholly disabled by bodily disease 
and presumably will be permanently, continuously, and wholly prevented thereby 
for life from engaging in any occupation or employment for wages or profit, 
proof of which he had furnished the defendant, but payment had been refused. 

It was further alleged that the plaintiff offered to furnish further proof, if 
the first furnished was unsatisfactory, to the defendant, but said offer was 
rejected arbitrarily and without just cause. 

A recovery was sought for the face of the two policies and also for the 
statutory penalty and attorney’s fees. 

In addition to a general demurrer, a general denial, and special exceptions to 
plaintiff's petition, defendant pleaded specially that plaintiff was not disabled 
at the time his employment with the railway company was terminated by his 
discharge, and therefore under the terms of the contracts his insurance then 
ceased, and defendant could not be held liable for any disability thereafter 
occurring, if he subsequently became disabled. And further plaintiff waived 
his right to claim the insurance by reason of his failure to furnish proof of his 
disability from employment—which delay was unreasonable. 

Upon trial of the case, the jury returned findings as follows: 

1. Plaintiff J. L. McClendon was permanently, continuously, and _ totally 
disabled at the date of his leaving the employment of the Dallas Railway 
Terminal Company. . 

2. Defendant had notice and demand for payment to plaintiff thirty days 
prior to filing of his suit. 

3. Defendant in unconditional terms breached its contract of insurance, and 
plaintiff could reasonably anticipate that such breach of contract would continue 
in the future. 


4. Five hundred dollars is a reasonable cash attorney’s fee for services 
rendered plaintiff in prosecution of his suit. 


Thereafter the court overruled plaintiff's motion for judgment in his favor 
on the verdict for the face of the policies plus the statutory penalty of 12 per 
cent. thereof and an attorney's fee of $500, and upon defendant’s motion therefor, 
rendered judgment non obstante veredicto, denying plaintiff any recovery. 
Plaintiff excepted and has prosecuted this appeal. 


[1] The rendition of the judgment notwithstanding the verdict was because 
of the conclusion reached by the court that the evidence adduced was insufficient 
as a matter of law to support the first finding of the jury shown above; and it 
is our conclusion that the court did not err in that ruling for the reasons 
hereinafter stated. We are not unmindful of the settled rule of decisions in 
this state that in order to justify that action of the court, full faith and credit 
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must be given to all competent evidence reasonably tending to support the 
jury’s finding to the exclusion of all other evidence to the contrary; and it must 
appear from the evidence so considered that no other reasonable conclusion 
could have been reached than the one reached by the trial court. Vernon’s Ann. 
Civ. St. art. 2211; 3 Tex. Jur. § 741, p. 1049, and decisions there cited. 

Plaintiff testified that he had not done any work for the railway company 
since December 20, 1931; that he was discharged by the railway company 
January 19, 1932, and he did not furnish to defendant proof of loss until October 
16, 1934. According to his further testimony, in June, 1934, he enlisted for six 
months employment with the CCC Government Agency, and after a short service 
re-enlisted and served a month and a half. His statements made in his appli- 
cation for that service were true as far as he knew. His application for that 
employment, signed by him and introduced in evidence, includes these state- 
ments: “In my judgment I am physically able to perform ordinary manual labor 
in a work camp. To the best of my knowledge and belief I have no active or 
communicative disease.” 


He testified as follows: “In 1913 or 1914, I had taken some treatment for 
syphilis and some shots in the arm. I do not know what brought about my 
discharge from the company. Before I left I had been bothered with rheuma- 
tism in my side and back and hips and legs; also my hearing and eyes bothered 
me and continued to suffer with them after I left; wasn’t able to do any work 
and am not now able to work.” 


According to his further testimony he had worked for the Dallas Railway 
Company for 19 years, having gone to work for it in the year 1913; he was 
married on Christmas Eve of the year 1931 before his services with the railway 
company were terminated; and was first treated for his disease, syphilis, by 
Dr. Gilbert in 1919 or 1920. He further testified that he had influenza about 
ten years before, but did not know how many times he had peen sick since that 
time; that while in the employment of the CCC he was not able to do more than 
carry water and build fires, for which he drew from $30 to $36 per month. 


In support of its assignments of error to the court’s action, appellant has 
cited his testimony copied above, and in addition thereto the testimony of Dr. 
Kilgore, who was first called to treat him on September 12, 1934, and who 
examined him one month later, just prior to the institution of this suit; and 
also the testimony of Dr. Schoch, witness for appellee. Dr. Kilgore testified 
that when he examined the plaintiff he found his blood pressure low, his pulse 
slow; the pupils of his eyes irregular, and his knee jerks active; his hearing not 
good; a Wasserman test made of his blood showed a four plus positive; he did 
not talk as clearly or think as fast as a man usually did; that while Tabes affects 
the lower part of the spinal column, it renders the patient unable to determine 
where his feelings are, being results in most cases from syphilis; but plaintiff 
had not reached that stage, and witness was unable to say definitely that he will 
develop it, although he has early signs that he may; if plaintiff has had rheu- 
matism for 20 years it is possible he may improve; that a man who can walk only 
a limited distance is certainly disabled. According to the testimony of Dr. 
Schoch, a person suffering from syphilis usually becomes totally disabled in ten 
to twenty-five years after it is acquired. It is one of the most insidious diseases 
to the point of destruction of the tissues that medical authorities have to cope 
with, and there is no part of the body that it may not attack. And in its primary 
stages it is impossible to tell what portion of the body it will attack; when it 
attacks the nervous system, its course, without treatment, is usually downgrade 
from year to year. He further testified: “Assuming a man’s case was diagnosed 
as syphilis, in 1914, and given one of the series of treatments, Six-O-Six injec- 
tions and nothing further was done and 20 years later, 1934, he had a Wasser- 
man done of Four-plus, by a doctor and a negative Wasserman by another 
doctor, I would say that indicated a persistence of the original infection most 
likely.” 

The evidence showed further that in September, 1934, which was more than 
two years after the termination of his employment, he was examined by Dr. J. S. 
Rowe upon his application for compensation from the United States Govern- 
ment for his services in the army, and upon that application he was allowed 
compensation for 15 per cent. disability under the 1925 schedule and 10 per cent. 
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under the 1932 schedule, and according to Dr. Rowe’s report on the application at 
that time he had no more than from 15 per cent. to 25 per cent. disability in his 
occupation as a street car motorman. 

Neither the plaintiff nor any witness testified that at the time of his discharge 
he was then totally and permanently disabled for further service as a motor- 


an. 

Mr. J. L. Johnson, witness for defendant, testified that he was a division 
superintendent of the Dallas Railway & Terminal Company in Oak Cliff; that 
plaintiff had worked under his supervision and witness had more or less daily 
contact with him before he was discharged from the service; that plaintiff never 
made any complaint about being disabled and was doing his work in a satis- 
factory manner up to the time he was discharged; that he was discharged 
because he got drunk and got in jail. 

Cc. S. Anderson and J. T. Carter, also witnesses for defendant, both testified 
that they were fellow employees with the plaintiff and in daily contact with him 
while he worked as a motorman; that they never heard him complain of any 
illness, and up to the time of his discharge he was performing his work well. 

Plaintiff himself testified that he rendered good service up to the time of his 
discharge. 

Both Dr. Kilgore and Dr. Schoch testified that they could not tell upon exam- 
ination of the plaintiff when he became disabled, if he was. 

While plaintiff testified that he did not know why he was discharged, he did not 
deny that drunkenness was assigned as the reason therefor, and his failure to make 
such denial could properly be considered as a circumstance in the nature of an 
admission that that was the cause assigned. 

[2, 3] The burden was upon the plaintiff to sustain the affirmative of special 
issue No. 1 by a preponderance of the evidence, and we have reached the conclu- 
sion that, viewing the testimony as a whole and considering the same in the most 
favorable light to the plaintiff, it was not sufficient, prima facie, to support the 
finding of the jury on special issue No. 1. Tt goes no further than to raise a mere 
surmise or suspicion of the existence of the fact so found, and to support that 
finding it would be necessary to build inference upon inference. Joske v. Irvine, 91 
Tex. 44 S. W. 1059; Waco Drug Co. v. Hensley (Tex. Com. App.) 34 S.W.(2d) 
832; Northern Texas Traction Co. v. Brannon (Tex. Civ. App.) 61 S.W.(2d) 
1%; Henry v. Phillips, 105 Tex. 459, 151 S. W. 533; Webb v. Reynolds (Tex. Com. 
App.) 207 S.W. 914; Metropolitan Life Insurance Co. v. Fernandez (Tex. Civ. 
App.) 94 S.W.(2d) 228. 

Hence, the other findings of the jury become immaterial to the disposition of 
this appeal. And appellee’s cross-assignments of error, involving proceedings on 
another trial in the event of a remand of the case, will not be determined, because 
unncessary. 

Accordingly, appellant’s assignments of error are overruled, and the judgment 
of the trial court is affirmed. 


TEXAS PRUDENTIAL INS. CO. v. BEACH et al. No. 3445. 
Court of Civil Appeals of Texas. El Paso. Nov. 19, 1936. 
98 Southwestern Reporter (2d) 1057. 
1. EXAMINATION. 

Where minor applicant truthfully stated the facts concerning past and present 
physical condition and submitted to physical examination, life insurer held not 
tatitled to defeat action on policy because soliciting agent’s interpretation of such 
statements was more favorable than facts warranted and such interpretation alone 
was written by agent in the application (Vernon’s Tex. Civ. St. 1936, arts. 4732, 
4733, 5043). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. FRAUD. 

Life insurer may not avoid policy in absence of proof that insured willfull 
or fraudulently made some misrepresentation of some fact material to the risk 
with intent to deceive insurer and that insurer relied upon such misrepresentation 
in writing the policy (Vernon’s Tex. Civ. St. 1936, arts. 4732, 4733, 5043). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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3. ATTORNEY’S FEE. 

In suit on life policy, attorney’s fee of $250 allowed plaintiff held excessive to 
extent of $125. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from County Court at Law, El Paso County; John M. Worrell, Judge. 

Suit by Lila Beach and husband against the Texas Prudential Insurance Com- 
pany. From a judgment for plaintiffs, the defendant appeals. 

Affirmed on condition that plaintiffs file a remittitur of $125. 

Turney, Burges, Culwell & Pollard and J. F. Hulse, all of El Paso, for 
appellant. 

Lea & Edwards, of El Paso, for appellees. 

WALTHALL, Justice. 

In this suit appellee secured judgment against appellant upon a life insurance 
policy issued upon the life of her son, Lonnie Fred Beach, in which policy appellee 
was the beneficiary. 

The defense pleaded against liability under the policy was that in the written 
application for the policy, the insured represented that he had fully recovered 
from a gunshot wound which he had theretofore received; that said representation 
was false and was material to the risk. Appellant further defended against liability 
under the policy on the ground that at the time of the delivery of the policy the 
insured was not in good health as required by the terms of the policy. 

The matters at issue were submitted to a jury on special issues. On the issues 
as found judgment was entered in favor of appellee, and appellant prosecutes this 
appeal. 

Opinion, 

The court submitted all issues to the jury on a preponderance of the evidence. 

The jury found: That prior to the issuance of the policy its soliciting agent, 
G. W. Henderson, had notice of the true physical condition of the insured, Lonnie 
’ Fred Beach, as did also its district manager, J. L. De Spain. The jury answered 
“No” to questions submitted whether they found that the insured “was not in good 
health” and “was not free from physical defects and infirmities,” at the time of 
the delivery of the policy. 

The jury found that the insured and plaintiffs did not represent to G. W. 
Henderson, defendant’s agent, or to I. L. De Spain, in making application for the 
policy, that the insured “had fully recovered from a gunshot wound received by 
him in 1932.” 

The written application for the policy signed by the insured and upon which 
the policy was issued contained the statement: “Accidentally shot 1932. Fully 
recovered.” 

Appellant submits that the court should have instructed a verdict in its favor 
“as the undisputed evidence shows that insured represented to defendant in his 
written application for the policy here sued upon that he had fully recovered from 
the gunshot wound,” that the representation was false, was material to the risk 
and contributed to the loss, and that there was no evidence that defendant had any 
knowledge of the insured’s true condition. 

About eleven months after the application for the policy the insured died, 
his death resulting from what is described in the evidence as a traumatic aneurism 
of the arch of the aorta with rupture into esophagus. : 

Without quoting the evidence, it shows that in May, 1934, at the solicitation 
of G. W. Henderson, appellant company’s soliciting agent policies of life insur- 
ance for small amounts were issued on the lives of several of the brothers and 
sisters of Lonnie Fred Beach in appellant company. In making out the application 
for the policy for Lonnie Fred Beach G. W. Henderson read the questions in the 
application for the policy: “Are you now in perfect health?” and “Have you ever 
suffered from consumption, asthma, spitting of blood, habitual cough, apoplexy, 
paralysis, heart disease, insanity, fits or convulsions, disease of the liver or kidneys, 
cancer, ulcers or accident of any kind?” and G. W. Henderson wrote the words in 
the application as the answers given to the question. To the first of the above 
questions the answer given and written was, “Yes.” To the latter part of the 
second question, “or accident of any kind,” the answer was “Yes.” Henderson was 
then told that Lonnie Fred Beach was accidentally shot in 1932. Henderson then 
wanted to know if Lonnie Fred Beach had had any other trouble that bothered him 
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since he had the gunshot, and he was then told that he had, that his throat had 
bothered him, and that his throat had been dilated. Henderson then asked, “Does 
it bother him now?” to which question the answer was, “No, it does not bother 
him.” The question was then asked Lonnie Fred Beach “You don’t feel any pain 
from your chest?” and the answer was: “No, sir, none whatever.” Henderson then 
made out the application and said (to the applicant’s mother who was present) : 
“Well, the boy is under age, you sign it for him.” The applicant’s mother signed the 
application, and Henderson said, “I will see you again in a few days; our doctor 
will have to later examine him.” In a few days Henderson came with Mr. De Spain, 
the agent and manager of the company of the El Paso district, when substantially 
‘the same questions were asked and answers given as above. Mr. Henderson 
and Mr. De Spain were shown the gunshot wound which they examined and 
were given the names of the doctors and the nurse who attended Lonnie Fred 
Beach when he was shot, and the hospital at which he stayed. After Henderson 
and De Spain examined the applicant, Henderson said, “I will bring the Doctor 
down.” In a few days Henderson came with another man. Henderson said: 
“Mrs. Beach, this man wants to examine Fred.” He examined him, asked him 
substantially the same questions as on previous occasions, and the same answers 
were given. 

Mrs. Beach was present at the time the application for the policy was written; 
said she did not read the application and did not know what answers were written 
to the questions in the application. Some weeks after the above the policy was 
delivered. 

As to the immediate cause of the death of Lonnie Fred Beach, the evidence 
shows the following: A group of boys were endeavoring to lift a part of a section 
of a railroad iron rail about 17% feet in length, about 500 pounds in weight. One 
of the boys lifted one end of the rail and Lonnie Fred Beach attempted to lift the 
other end, when he dropped it, turned pale, and sat down. He died about five or 
six days afterwards. 

Appellant refers us to State Mutual Life Ins. Co. v. Rosenberry (Tex. Com. 
App.) 213 S. W. 242, and Brotherhood of R. R. Trainmen v. Roberts, 48 Tex. Civ. 
App. 325, 107 S. W. 626, as sustaining its proposition. In the first case it was 
found that the statement in the application to the effect that the applicant had not 
applied for insurance in any other company which had not been issued was untrue 
and was material; that the reinstatement of the policy was thereby induced by 
the fraud of the insured. The other case holds that where the applicant for a 
policy makes a false statement as to his age and as to whether he had previously 
been a member of a certain order named, such false statement cannot be held to be 
waived because the insurer had notice of facts which would cause a person of 
ordinary prudence to make inquiry, and that such inquiry prosecuted with diligence 
would have resulted in knowledge of the falsity of the statement; that the doctrine 
of waiver is founded upon actual and not constructive knowledge. 

[1, 2] Here the undisputed evidence shows that while the application contains 
the statement that the insured had fully recovered from the gunshot wound, the 
soliciting agent of appellant company had framed that expression and wrote it in 
the application; that while the statements of the insured as to the gunshot wound, as 
shown, and as to how the insured felt some eleven months thereafter, might mean 
that the insured had fully recovered from the gunshot, yet, there is no evidence in 
the record tending to show that what the insured said was false or fraudulent, or 
that appellant’s soliciting agent, or Mr. De Spain, or the accompanying doctor that 
examined the insured, were deceived by what the insured said, that is, that his 
throat did not bother him then, that he felt no pain whatever from his chest or 
throat. that his throat had heen dilated, the evidence shows, we think, that they had 
all the knowledge of the insured’s physical condition that he had. To avoid the pol- 
icy, under the provisions of our statutes, the insured must have willfully or fraud- 
ulently made some misrepresentation of some fact material to the risk with intent 
to deceive the insurer. and upon which the insurer relied in writing the policy. 
Articles 4732, 4733, 5043, Vernon’s Texas Civil Statutes; American Central Life 
Ins. Co. vy. Alexander (Tex. Com. App.) 56 S.W.(2d) 864, and cases cited: Colo- 
rado Life Co. v. Newell (Tex. Civ. App.) 78 S.W.(2d) 1049: National Life & 
Accident Ins. Co. vy. Kinney (Tex. Civ. App.) 282 S. W..633; Gorman v. Jefferson 
Standard Life Ins. Co. (Tex. Civ. App.) 275 S.W. 248. 

[3] We sustain appellant’s proposition that the attorney’s fee of $250 is exces- 
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sive and that a remittitur of $125 should be allowed. It is ordered should a remitti- 
tur of $125 be filed in this court by appellee within twenty days next hereafter the 
case will be affirmed, otherwise it will be reversed and remanded. 


We have considered all of appellant’s propositions not discussed, and they are 
overruled. 


The case is affirmed, conditionally, as above. 


ADAMS v. LASALLE LIFE INS. CO. No. 1797. 
Court of Civil Appeals of Texas. Waco. Oct. 29, 1936. 
Rehearing Denied Dec. 3, 1936. 
99 Southwestern Reporter (2d) 386. 
2. AGENCY. 

Where insurer has delegated to agent some duty to be performed in its 
behalf, knowledge or notice relevant to transaction involved, acquired by such 
agent in connection therewith, is imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

3. AGENCY. 

General principles of law of agency apply to insurance companies or asso- 

ciations, 


(For other cases, see Insurance, Dec. Dig. § 73.) 
4. AGENCY. 


Where insurer has delegated to local body or officer some duty to be per- 
formed for insurer, insurer is bound by acts of agent within scope of delegated 
duties. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

5. INSURANCE. 

Insurer is charged, as matter of law, with knowledge of acts of agent within 
his official duties, and knowledge or notice acquired by agent in performance 
of such duties is, as matter of law, imputed to principal. 


(For other cases, see Insurance, Dec. Dig. § 95.) 
6. KNOWLEDGE OF AGENT. 


Information acquired by soliciting agent of insurer in taking application 
for insurance, notwithstanding that such agent was by express terms of policy 
denied authority to make, alter, or discharge contracts or waive forfeiture is 
imputed to insurer. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 
7. NOTICE. 


Insurer held charged with notice that insured had cancer, though applica- 
tion stated that he did not, where cancer on insured’s head was in plain view of 
insurer’s agent when he took application. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
8. GOOD HEALTH. 

Right of insurer to avoid liability on policy on ground that insured was not 
in good health when policy was mailed to and received by him is not statutory 
but contractual. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

9. APPLICATION. 


Insurer held not entitled to avoid liability on life policy on ground stipulation 
in application provided that policy was to be void if insured was not in good 
health when policy was delivered where application containing such provision 
cr a copy thereof was not attached to policy as required by statute (Vernon’s 


Ann. Civ. St. art. 4859, § 11). 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 
10. APPLICATION. 


Insurer's liability because of imputed ape insurance agent that 
insured had cancer held not avoided because insure es application agreeing 


to be governed by by-laws of insurer which provided that knowledge of agent 
of ineligibility of applicant would not be imputed to company where application 
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containing such provision or a copy thereof was not attached to policy as 
required by law (Vernon’s Ann. Civ. St. art. 4859f, § 11). 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


11. KNOWLEDGE OF AGENT. 

Insurer held not entitled to avoid liability on life policy on ground agent’s 
knowledge of insured’s ineligibility could not be imputed to it under insurer’s 
by-laws where insurer had not pleaded specific provision of by-laws. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Appeal from District Court, Madison County; S. W. Dean, Judge. 

Action by Dodd C. Adams against the Lasalle Life Insurance Company. From 
a judgment in favor of the defendant, the plaintiff appeals. 

Reversed, and cause remanded. 

Brownlee & Brownlee, of Madisonville, for appellant. 

Earl W. Gammage, of Houston, for appellee. 

GALLAGHER, Chief Justice. 

This appeal is prosecuted from a judgment of the district court denying 
appellant, Dodd C. Adams, a recovery on a life insurance policy issued to his 
brother, Robert H. Adams, in which policy appellant was beneficiary. Appellee is 
a mutual life insurance corporation, operating under the provisions of chapter 
245, General Laws of the Regular Session of the 43rd Legislature, embraced in 
Vernon’s Annotated Statutes as article 4859f. Appellee’s agent, Wheelis, solicited 
and received from said Robert H. Adams an application to appellee for a life 
insurance policy in the sum of $1,250. The testimony with reference to what 
passed between said agent and the applicant is rather vague. There is, however, 
afirmative evidence that at and prior to the time said application was prepared, 
executed, and delivered, said agent was specifically informed that the applicant 
was suffering from cancer. There was testimony that the same was on the side 
of his head and necessarily apparent to any one who looked at him. Said applica- 
tion contained a statement that the applicant was not afflicted with such disease. 
Who wrote said application and how such statement came to be inserted therein 
was not shown, but there was testimony that appellee’s said agent asserted that 
the fact that the applicant was afflicted with cancer did not make any particular 
difference. Said application authorized the agent taking the same to collect from 
the applicant a first premium in the sum of $2.30. Appellee, the beneficiary in said 
policy, a said agent in connection with the taking of such application, a total 
of $8.35, $2.30 of which was premium and the remaining $6.05 appellant, in his 
testimony, called commission. Nothing in either the application or the testimony 
showed that said agent had any authority from appellee to charge and collect a 
commission in addition to the first monthly premium. Appellee received said 
application, and on January 23, 1934, issued and mailed to the insured the policy 
sued upon herein. According to the testimony, none of appellee’s officers or agents 
at the home office knew at the time that the insured was afflicted with cancer, 
or any other disease affecting his eligibility for such insurance. Appellant paid 
to appellee at its home office the monthly premiums of $2.30 each for the follow- 
ing February and March. The insured died on the 18th day of April, 1934, and his 
death was the direct result of said cancer. 

The application aforesaid contained a declaration that the applicant had read 
and understood all statements and answers contained therein and warranted the 
same to be true, and that he agreed that, if any of them were not full, true, and 
complete, the policy issued thereon should be void. Said application contained an 
express stipulation that no liability should exist until such policy was delivered to 
applicant while in good health, and that he should be governed by appellee’s by-laws. 
A copy of such application was not attached to the policy, as provided by section 11 
of said chapter (Vernon’s Ann, Civ. St. art. 4859f, § 11). The policy issued on 
said application contained provisions that no obligation was assumed unless the 
premium therefor was actually paid while the insured was in good health; that 
the application was made a part thereof; and that only certain executive officers 
had authority to make or modify such policy, and then only in writing. Appellee’s 
y-laws contained a provision that no agent should have power to waive, change, 
or alter any provision of either the application or policy; that no representation 
made by an agent and not contained in application or policy should bind the 


company, and that knowledge of any agent of the ineligibility of any applicant, 
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under the provisions of either application or policy, to obtain insurance, should 
not be imputed to the company. 

Appellant alleged in his petition herein the material facts necessary to support 
a recovery according to the face of the policy. Appellee pleaded a breach of the 
provisions of both the application and policy, as above recited in avoidance of 
liability, and tendered to appellee $6.90, the amount of the first premium of $2.30 
paid by him to the soliciting agent Wheelis and two subsequent monthly premiums 
of $2.30 each paid by him to and received by appellee at its home office as herein- 
before recited. Appellant alleged that, since appellee’s agent knew at the time he 
took the application and collected the first premium that the applicant was afflicted 
with cancer, such knowledge was imputed to appellee, whether communicated to it 
or not, and that its home office, by issuing and delivering the policy and accepting 
two subsequent monthly premiums thereon, waived the ineligibility of the insured 
and was estopped to assert the same as a defense to appellant’s demand. 

The case was tried before a jury, but at the close of the testimony the court, 
with the consent of both parties, discharged the jury, and later rendered judgment 
for appellant for the sum of $12.95, the total amount paid by appellant to appellee 
and its agent as aforesaid, and denied him any further recovery. 

The court filed findings in accordance with the facts hereinbefore recited, and 
concluded as a matter of law that appellee was absolved from liability because the 
insured was afflicted with cancer at the time the policy was delivered to him as 
aforesaid. 

Opinion. 

[1] Appellant contends that the knowledge which appellee’s agent Wheelis 
was shown to have possessed at the time he took and forwarded the application 
was legally imputed to appellee when it accepted such application, issued the 
policy, mailed it to the insured, and accepted the subsequent premiums. It is a 
settled rule of law that notice to an agent, while acting within the scope of his 
authority and with reference to a matter over which his authority extends, is 
notice to the principal. 2 Tex. Jur. p. 563, § 158, and authorities cited in note 13; 
Missouri, K. & T. Ry. Co. v. Belcher, 88 Tex. 549, 551, 32 S. W, 518; Mitchell v. 
Federal Mortg. Co. (Tex. Civ. App.) 45 S.W.(2d) 649, 650, par. 1, and authorities 
there cited; Lee v. Mutual Protective Ass’n of Texas (Tex. Civ. App.) 47 
S.W.(2d) 402, 406, par. 7, and authorities there cited; 2 C. J. p. 859, § 542. The 
basis for this rule deemed preferable by our Supreme Court is that, when a 
principal has consummated a transaction in whole or in part through an agent, it is 
contrary to equity and good conscience that he should be allowed to avail himself 
of the benefits of the agent’s participation without becoming responsible for the 
agent’s knowledge as well as his acts. Irvine v. Grady, 85 Tex. 120, 124, 19 S. W. 
1028; Texas Loan Agency v. Taylor, 88 Tex. 47, 49, 29 S. W. 1057; 2 Tex. Jur. 
p. 565, § 159, and authorities cited. 

[2-7] These general principles of the law of agency apply to insurance com- 
panies and associations. So that, when such a company has delegated to an agent 
some duty to be performed in its behalf, knowledge or notice relevant to the 
transaction involved acquired by such agent in connection therewith is imputed to It. 
The distinction between the right of a principal to limit the authority of his agent 
and his right to exempt himself from the effect of the knowledge or notice acquired 
by such agent in connection with the exercise of the authority so conferred, was 
clearly and ably drawn by Judge McClendon while serving on the Commission of 
Appeals, in the case of Calhoun v. The Maccahees, 241 S. W. 101, 102, et seq. 
While we refer to the opinion in that case as a whole, we quote as especially 
applicable to the issue here under consideration a portion of paragraph 2 of said 
opinion, as follows: 

“It is also well established that the general principles of the law of agency 
apply to these associations in like manner as to other associations and individuals. 
Where, therefore, the association has delegated to a local body or officer some 
duty to be performed for the association, the latter is bound by the acts of the 
agent within the scope of the delegated duties, upon the principle that the acts of 
the agent within the line of his delegated duties are, as a matter of law, the acts 
of the principal. The principal is also charged, as a matter of law, with knowledae 
of the acts of the agent within his official duties; and knowledge or notice acquired 
by the agent in the performance of those duties is, as a matter of law, imputed to 
the principal. 29 Cyc. p. 42.” (Ttalics ours.) 
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Such holding was approved and followed by a Special Supreme Court in 
Bailey v. Sovereign Camp, W. O. W., 116 Tex. 160, 286 S. W. 456, 457, pars. 4 to 
7, inclusive, 288 S. W. 115, 47 A. L. R. 876, and also by our present Supreme Court 
by adopting an opinion prepared by Judge Ryan of the Commission of Appeals 
in Modern Woodmen of America v. Harper, 94 S.W.(2d) 156 et seq., pars. 3 and 7 
to 9, inclusive. In both the latter opinions the cases of The Maccabees v. Johnson 
(Tex. Civ. App.) 273 S. W. 612, 613, and Sovereign Camp, W. O. W. v. Hines 
(Tex. Civ. App.) 273 S. W. 927, were expressly approved. See, also, Brotherhood 
of Railroad Trainmen v. Smith (Tex. Civ. App.) 36 S.W.(2d) 771, 773 (2nd 
column), and authorities there cited. The rule of imputed knowledge announced 
and followed in the foregoing authorities is applicable to information acquired 
by a mere soliciting agent in taking an application for insurance, notwithstanding 
such agent was by the express terms of the policy denied authority to make, alter, 
or discharge contracts or waive forfeitures. Terry v. Texas Prudential Ins. Co. 
(Tex. Civ. App.) 77 S.W.(2d) 761, 763 et seq., and authorities there cited. See, 
also, Law v. Texas State Mutual Fire Ins. Co. (Tex. Com. App.) 12 S.W.(2d) 
539; Id. (Tex. Com. App.) 16 S.W.(2d) 277; Southern Mut. Fire Ins. Co. v. 
Mazoch Bros. (Tex. Civ. App.) 291 S. W. 257, 258, pars. 1 and 2, and authorities 
there cited; 32 C. J. p. 1325, § 575, ahd authorities cited in note 60; 26 C. J. p. 296 
et seq., § 368, and authorities cited in notes 94 and 95. Absent some particular and 
sufficient reason for denying the application of the rule announced in the foregoing 
authorities, the appellee was charged with notice of the fact that the insured was 
afflicted with cancer at the time it accepted his application, issued and mailed the 
policy to him and accepted from appellant the subsequent premiums. Appellee 
cites in this connection the case of Southern Surety Co. v. Benton (Tex. Com. 
App.) 280 S. W. 551, 553, pars. 4 and 5. The opinion of the Commission of 
Appeals in that case was not adopted by the Supreme Court. See in this connec- 
tion, Hager v. Stakes, 116 Tex. 453, 294 S. W. 835, 838, par. 1, and authorities 
there citéd. If, however, the disposition made of that case by the Supreme Court 
implies approval of the holding relied on by appellee, nevertheless such holding 
appears to be based in part at least on the application, which the court was required 
to consider under the facts in that case, whereas in this case consideration of 
the application as the basis of any defense urged by appellee is inhibited by the 
express terms of the act. Apparently, the majority if not all the cases cited by 
appellee involve facts upon which they may be distinguished from the case at 
bar. Regardless of these considerations, we think the recent case of Modern 
Woodmen of America v. Harper, supra, in which the opinion of the Commission 
of Appeals was adopted by the Supreme Court, is sufficiently comprehensive to 
sustain the application of the rule of imputed knowledge in this case. See in this 
connection, National Bank of Commerce v. Williams, 125 Tex. 619, 623, 84 
S.W.(2d) 691, 692, par. 4. 

[8, 9] The court. as hereinbefore recited, based the judgment rendered in 
favor of appellee on the fact that the insured was afflicted with cancer and there- 
fore not in good health at the time the policy was mailed to and received by him. 
The right, in appropriate cases. to avoid liability on a policy on that ground is 
not statutory but contractual. Wright v. Federal Life Ins. Co. (Tex. Com. App.) 
248 S. W. 325, 326, par. 1, and authorities there cited. The contractual provision 
relied on by appellee to authorize it to avoid the policy in event the insured 
was not in good health at the time such policy was delivered to him was con- 
tained in the application, and not elsewhere. Neither said application nor a 
copy thereof was attached to the policy. Section 11 of the act under which 
appellee was doing business specifically provides that nothing in any applica- 
tion shall constitute a defense to an action on the policy issued thereon unless 
a copy of such application is attached to the policy. This provision is not limited 
or modified by any other provision contained in the act, and section 19 thereof 
(Vernon’s Ann. Civ. St. art. 4859f, § 19) excludes the application to companies 
doing business thereunder of any other general statutes relating to insurance. 
We are therefore of the opinion that appellee cannot invoke the stipulation so 
relied upon as a defense in this suit. 

_ _[10, 11] Appellee seeks to avoid the rule of imputed knowledge of the 
ineligibility of the insured on a further stipulation contained in the applica- 
tion that the applicant agreed to be governed by the by-laws of the com- 
pany. Said by-laws, as hereinbefore recited, provided that knowledge of 
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any mere agent of the company of the ineligibility of an applicant to 
obtain insurance should not be imputed to the company. The manifest purpose 
of this by-law was to attempt to relieve appellee from the effect of the rule of 
law imputing to it knowledge or notice of facts affecting the eligibility of an 
applicant to obtain insurance, acquired by a soliciting agent at the time and in 
connection with the taking of his application. Section 11 of the act under which 
appellee is doing business contains a provision that “any person who shall solicit 
an application for insurance upon the life of another shall in any controversy 
between the insured and his beneficiary and the company issuing any policy upon 
such application, be regarded as the agent of the company, and not the agent of 
the insured, but such agent shall not have power to waive, change or alter any 
of the terms or conditions of the application or policy.” Appellee does not deny 
that said Wheelis was its agent, nor does the appellant contend that such limita- 
tion on his power was not effective. Appellant does not, however, admit that 
said provision of appellee’s by-laws was valid or effective. See in this connec- 
tion, Grand Lodge F. & A. M. v. Harris (Tex. Civ. App.) 17 S.W.(2d) 96, 97, 
par. 1, and authorities there cited. Section 10 of said act (Vernon’s Ann. Civ. St. 
art. 4859f, § 10) authorizes companies doing business thereunder to adopt by- 
laws, but requires them to provide in all policies issued that the same shall be 
subject thereto. Appellee attempted to comply with such requirement by a 
recitation to that effect contained only in the application. As hereinbefore 
stated, neither said application nor a copy thereof was attached to the policy, 
and appellee, for that reason, cannot base any defense on such recital. Appellee 
cannot invoke said specific provision of its by-laws for the further reason that 
the same was not pleaded by it. The question of the validity of such by-law is 
therefore not before us for determination at this time. 
The judgment of the trial court is reversed, and the cause remanded. 


HOLLIS v. CONNECTICUT GENERAL LIFE INS. CO. No. 2986. 
Court of Civil Appeals of Texas. Beaumont. Dec. 10, 1936. 
Rehearing Denied Dec. 16, 1936. 
99 Southwestern Reporter .(2d) 428. 
PROOF OF DISABILITY. 

Employee, who did not furnish proof of permanent disability until four years 
and four months after termination of his employment and commencement of his 
disability, could not recover on employee’s group policy providing insurer would 
pay benefits on receipt of due proof of permanent total disability. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Error from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by John Hollis against the Connecticut General Life Insurance Com- 
pany. Judgment for the defendant, and the plaintiff brings error. 

Affirmed. 

David E. O’Fiel, of Beaumont, for plaintiff in error. 

Orgain, Carroll & Bell, of Beaumont, for defendant in error. 

Comps, Justice. 

For convenience we will designate the plaintiff in error as plaintiff, the position 
which he occupied in the trial court, and the defendant as “the insurance company.” 

From 1925 to October, 1930, the plaintiff was continuously employed by the 
Gulf Oil Corporation at Port Arthur, Tex., and as such employee he was insured 
under a policy of group insurance designated as No. G-5545. A certificate issued 
to the plaintiff under said policy was in the original sum of $1,000, with provisions 
for increasing the amount at the rate of $100 per year of service. The master policy 
contained the following liability provision: “The Connecticut General Life Insur- 
ance Company of Hartford, Connecticut (hereinafter called the Company) hereby 
agrees subject to the terms and conditions of this policy, to pay immediately upon 
receipt of due proof of death or of permanent total disability as hereinafter defined 
of any employee of Gulf Oil Corporation of Pennsylvania and/or affiliated and/or 
subsidiary companies (hereinafter called the Employer) the sum to which the 
designated employee is entitled in accordance with the following schedule of insur- 
ance on each life.” The plaintiff appears to have filed his original petition in this 
cause on January 31, 1934, and his first amended original petition upon which the 
case went to trial was filed May 29, 1935. In addition to pleading the provisions ot! 








= eee SS oe ae eS a es lS 


- 


pon 
ned 
/or 
the 
sur- 
this 
the 
: of 





















Life] Ralston v. Metropolitan Life Ins. Co. 949 


the policy concerning the benefits to be paid for total and permanent disability, 
the plaintiff alleged in substance that he became totally and permanently disabled 
within the meaning of said policy during the time of his employment, that is to 
say, prior to October 1, 1930, and that under the terms of said policy G-5545 the 
insurance company became bound and liable to pay to him the sum of money due 
under the policy. He further pleaded that he had never been in possession of the 
master policy, and that the certificate issued to him did not disclose his right to 
the benefits, and he pleaded lack of knowledge of the provisions of the policy requir- 
ing notice and proof of loss as an excuse for his failure to furnish proof of loss 
sooner than he did, and pleaded that the insurance company had suffered no preju- 
dice by reason of his failure to make the proof sooner. 

The insurance company answered by general demurrer, general denial, and 
several special exceptions. In addition it specially pleaded, among other things, the 
provision of the policy requiring due notice and proof of loss, and denied that any 
such proof had been given until the month of March, 1935, which was four and a 
half years after the termination of the plaintiff’s employment and after the begin- 
ning of his alleged total disability. 

At the conclusion of the evidence the motion of the insurance company for ar 
instructed verdict was overruled and the case was submitted to the jury on special 
issues. On many of the issues the answers of the jury were highly conflicting. 
However, special issue No. 28, submitted to the jury, inquired as to the plaintiff’s 
diligence in presenting his claim, as follows: “From a preponderance of the evidence 
do you find that the plaintiff exercised any diligence to discover the policy provi- 
sions and to present his claim and made his claim thereunder?” To which the jury 
answered, “No.” In response to other issues the jury found, in substance, that up 
until the plaintiff left his claim with an attorney, which the evidence shows was in 
1933, he did not know of the provisions of the policy concerning the requirements 
of giving notice in writing within a certain time, and that such want of knowledge 
was good cause for his failure to give notice of his claim sooner than he did; 
and, further, that his failure to give notice had not resulted in prejudice to the 
defendant. Upon the verdict of the jury the trial court entered a judgment that the 
plaintiff take nothing, and this appeal is from that judgment. 

The undisputed evidence discloses, as we view it, that the plaintiff’s employ- 
ment with the Gulf Oil Corporation terminated in October, 1930, and that he did 
not furnish the proof of loss, as required by the provisions of the master policy 
until March 4, 1935, four years and four months after his employment terminated 
and after his total disability began as found by the jury. In Connecticut General 
Life Ins. Co. v. Kornegay, 93 S.W.(2d) 164 (writ refused), the same master policy 
here involved was before this court, and we there held in an opinion by Justice 
O’Quinn, a delay of four years, five months, and twenty-six days after the accrual 
of total and permanent disability in furnishing proof of loss was, as a matter of 
law, an unreasonable delay in presenting such proof, precluding recovery. The 
same policy provision has been construed and discussed by this court also in the 
following cases: Connecticut Gen. Life Ins. Co., v. Dugas, 91 S.W.(2d) 757 (writ 
dismissed) ; Lewis v. Ins. Co., 94 S.W.(2d) 499 (writ refused); Conn. Gen. Life 
Ins. Co. v. Smith, 94 S.W.(2d) .519 (writ dismissed), and Conn. Gen. Life Ins. 
Co. v. Warner, 94 S.W.(2d) 514 (writ refused). In the latter case it was held 
that a delay in making proof of three years and nineteen days after the occurrence 
of the disability did not satisfy the policy requirement for due proof of loss because 
not made within a reasonable time, notwithstanding the insured’s want of knowledge 
of the provisions of the policy. 

In the case before us we have not merely a delay in presenting proof which 
Was, as a matter of law, fatal to the plaintiffs claim, but we have also a jury find- 


ing that he exercised no diligence to sooner discover his rights and present his 
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The judgment of the trial court is affirmed. 
RALSTON v. METROPOLITAN LIFE INS. CO. No. 5608. 


Supreme Court of Utah. Dec. 8, 1936. 
62 Pacific Reporter (2d) 1119. 














1. WAIVER. 


Employer's letter to injured employee, denying liability for total permanent 
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disability benefits under group insurance certificate, was not binding on insurer, 
and hence did not constitute waiver of due proof of such disability; employer 
not being insurer’s agent for such purpose. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 
3. DISABILITY. | , ¥ 

Evidence, in injured employee’s action on group insurance certificate, held 
sufficient to take to jury question whether plaintiff was totally and permanently 
disabled so as to prevent him from engaging in any occupation or performing any 
work for compensation or profit. 

(For other cases, see Insurance, Dec. Dig. § 668]/11].) 
5. PERMANENT DISABILITY. | 

Term “permanent disability,” in employee’s group insurance policy, held 
not to mean disability which will last for all time, but such disability as it is 
reasonable to presume will continue for remainder of insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
6. INSURANCE. 

Disability is deemed permanent, within insurance policy, when founded on 
conditions rendering it reasonably certain that it will continue throughout 
insured’s life.’ 


(For other cases, see Insurance, Dec. Dig. § 516.) 


8 ABILITY TO WORK. ' 

Instruction that if plaintiff in employee’s action on group insurance certi- 
ficate suffered injuries causing total permanent disability, preventing him from 
engaging in his occupation as railroad brakeman or such other fairly remuner- 
ative work as he could do, considering his training and experience, jury might 
find him totally and permanently disabled, weld erroneous as tantamount to 
instruction to return verdict for plaintiff, if he could not perform brakeman’s 
duties, irrespective of what other work he might be able to perform in his 
present condition. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from District Court, Salt Lake County, Third District; Herbert 
M. Schiller, Judge. 

Action by William G. Ralston against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Van Cott, Riter & Farnsworth and Grant H. Bagley, all of Salt Lake City, 
for appellant. 

K. C. Tanner, of Portland, Or., and Willard Hanson, and D. N. Straup, both 
of Salt Lake City, for respondent. 

Morrat, Justice. 

The parties will be referred to generally as plaintiff and defendant as they 
appeared in the trial court. The plaintiff recovered a judgment against defend- 
ant on a certificate of insurance issued under date of December 31, 1923. The 
Southern Pacific Company under a group policy insurance plan had provided 
for insurance on the lives of certain of the employees of that company. The 
plaintiff was a brakeman in the employ of the Southern Pacific Company. 
Under the provisions of the master policy, the wage schedule, and the term of 
service, the plaintiff was entitled to and carried insurance for the sum of $2,500. 
There was issued to him a certificate for that amount. The policy covered both 
life and disability. The disability provisions only are involved. The relations of 
the parties are tripartite, including plaintiff, defendant, and the employer com- 
pany. 

On August 31, 1930, plaintiff met with an accident at Grant's Pass, Or., 
while in the course of his employment by the Southern Pacific Company. While 
riding on the engine a woman drove an automobile against the engine so as to 
strike plaintiff. He suffered a compound fracture of his left leg. He was taken 
to a hospital at Grant’s Pass and kept under the care of doctors until October 
following, when he was removed to the general hospital of the Southern Pacific 


4Miller v. New York Life Ins. Co., 84 Utah 539, 37 P. (2d) 547; Gibson v. Equitable Life Assur. 
Soc. of U. S., 84 Utah 452, 36 P. (2d) 105. 
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Company at San Francisco. When he was taken to the hospital in San Fran- 
cisco, he was unable to walk and was removed from the train to the hospital in 
an ambulance. He remained at the hospital until February 22, 1931, when he 
was released to go home. 

While he was in San Francisco he went to the office of the defendant, Metro- 
politan Life Insurance Company, at 600 Stockton street. Upon inquiry at the 
information office he was directed to another office in the building. He went 
tu the office to which he was directed. There he gave to the person apparently 
in charge of the office his name, and upon being asked what he wanted, told the 
woman who had asked him his business that he was an injured employee of the 
Southern Pacific Company, that he had been injured at Grant’s Pass on August 
31st, and that he felt that he was entitled to his insurance. He was told that 
they would have to get proof from the superintendent of the Portland office. 
He then wrote to his wife to get the proof. She wrote to the superintendent 
of the Southern Pacific Company. In reply to Mrs. Raltston’s communication, 
she received a letter on a Southern Pacific Company letterhead and signed by 
E. L. King acknowledging receipt of her letter making claim for “total and per- 
manent disability benefits for her husband” under the group life insurance policy. 
She was advised the matter had been referred to the San Francisco office for 
further handling and that she would be further notified. 

Mrs. Ralston later received a letter from the Southern Pacific Company dated 
March 3, 1931, advising her that: “We are in receipt of information from Dr. 
W. B. Coffey to the effect that Mr. Ralston is not totally and permanently 
disabled for all work and therefore is not considered eligible to file claim for 
disability benefits under his group life insurance.” Directions were given for 
procedure to keep his insurance in force during his absence from work. 

Plaintiff then, through an attorney, secured blanks furnished from the San 
Francisco office of the defendant. Plaintiff was examined by a physician at 
Forest Grove on March 3, 1932. He said he knew the physician who examined 
him to be a physician of the Metropolitan Life Insurance Company. Proof of 
disability was furnished. Defendant denied liability. 

Under the policy, defendant was insured for $2,500 in case of total and 
permanent disability resulting from bodily injury or disease before the age of 
60 years. In case of such disability it was essential: (1) That the person injured 
must at the time have been in the service of the employer to whom the policy of 
insurance was issued. This condition is conceded to have been met. (2) The 
policy must have been in full force and effect at the time of the injury. As to 
this second requirement there is no controversy, (3) That proof of the total and 
permanent disability of the insured must be furnished the defendant. As to this 
third point, the parties divide. One question is whether proof was waived, there being 
no question as to when the proof was furnished, and the other is as to total and per- 
manent disability. Appellant in its reply makes this point clear. It is there said: “We 
do not question the sufficiency of the proof and do not contend that it was not 
furnished in time. What we do contend is that the proof was not waived on 
March 3, 1931, as instructed by the court, nor at any other time, and therefore 
plaintiff could recover only installments which became due after April; 1932, 
when proof was furnished.” This statement with others eliminates the question 
of time or sufficiency of notice actually served in April, 1932, and leaves only 
the questions of whether or not there was a waiver effective March 3, 1931. 
And (4) the fourth and last proposition as to whether or not the plaintiff in fact 
sustained an injury resulting in a total and permanent disability. 

_ As to the admissibility of the evidence: In view of the triangular arrangement 
of the group life insurance, the issuance of the certificate to plaintiff, the method 
and apportionment of payment of premiums, the required tenure of service, salary 
schedule, record and proof of injury, and treatment thereof, the evidence objected 
to in the instant case is admissible for the purpose of showing the relationship 
of the parties. The court was not in error and did not abuse its discretion in 
admitting the evidence. 

The defendant admits that on the 31st day of August, 1930, plaintiff met with 
an accident; that he was an employee of the Southern Pacific Company and at 
the time of the accident was performing his duties as a brakeman; that as a result 
of the accident he sustained an injury to his left leg between the knee and ankle 
resulting in a compound fracture; and that at the time of the injury the insurance 
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policy was in force and effect. In defendant's reply brief it is stated: “We do not 
question the sufficiency of the proof [of disability] and do not contend that it was 
not furnished in time. What we do contend is that the proof [of disability] was 
not waived on March 3, 1931, as instructed by the court, nor at any other time, 
and therefore plaintiff could recover only installments which became due after 
April, 1932, when proof was furnished.” 

[1] The point is argued that the court instructed the jury on an issue not 
raised by the pleadings and not supported by the evidence. The error thus com- 
plained of relates to an instruction given by the court to the jury as follows: 
“You are instructed, as matter of law, that due proof of the plaintiff’s disability 
was waived by the defendant on the third day of March, 1931, and you are directed 
to find such issue in favor of the plaintiff.” In plaintiff’s complaint it is alleged 
that: “The defendant has failed and refused to pay said indemnity or any of 
the installments thereof, and has denied its liability to the plaintiff for the sole 
reason that plaintiff's injuries are not such as to come within the terms and 
provisions of said policy of insurance and defendant thereby waived its right to 
object or complain of the sufficiency of said proofs furnished.” This allegation 
was denied by defendant. 

The 3d day of March, 1931, is the date of the letter from the Southern Pacific 
Company, wherein Mr. Ralston’s total and permanent disability is denied and 
his claim for disability benefits are refused by the Southern Pacific Company. 
This letter was written by the superintendent of the Southern Pacific Company. 

This letter of March 3, 1931, from the Southern Pacific Company to Ralston, 
containing a denial of liability, did not bind the insurance company. The Southern 
Pacific Company was not the agent of the defendant for that purpose. The 
court’s instruction directing the jury that due proof of plaintiff’s disability was 
waived on March 3, 1931, was error. Conceding, as appellant does, that notice 
of disability was sufficient and furnished in time, the only question remaining 
as to the instruction is: When did the disability payments first become due and 
payable? Excluding the date of March 3, 1931, referred to by the court in the 
instruction, three other possible dates may be suggested: (1) The date when the 
written proof of disability was received by the defendant as provided in the policy. 
(2) The date when the defendant denied liability; and (3) the date of the injury. 
The date when written proof was received by the defendant is not in dispute, 
nor is the date when defendant denied liability. The policy provides, “upon receipt 
of due proof of such disability, the * * * company will pay.” 

[2] The other assignments of error relate to the question of total and perma- 
nent disability, except the one contention relating to a disability that can be cor- 
rected by medical treatment. This latter matter was not in issue. There is no 
pleading relating to it. The court was justified in refusing to instruct upon that 
matter. 14 R. C. L. 784, § 50. 


[3] Defendant at the close of the trial interposed a motion requesting the court 
to instruct the jury to return a verdict for defendant upon the ground of insuffi- 
ciency of the evidence to prove, or tend to prove, that plaintiff was totally and per- 
menently disabled so as to prevent him from engaging in any occupation or per- 
forming any work for compensation or profit. The testimony shows that due to the 
compound fracture of the leg received at Grant’s Pass there is a resulting condition 
of the injured limb producing disability. X-ray pictures of the injured leg were 
taken. The medical testimony is to the effect that Ralston has an injury to his left 
leg; that he has some difficulty in completely flexing the lower leg. He has a 
disability in completely flexing the foot of the left leg. The calf muscles in the 
back of the leg have been involved in a fibrous procees as a result, of the injury to 
the leg. Ralston also has some fibrous adhesions in the anterior group of muscles 
of the leg. When he attempts to flex the foot, the movement of the ankle is some- 
what limited. In walking he throws the left leg out. This is due to the toe or foot 
dropping. He is unable to bring the foot up,.so the toe drags on the ground an 
the leg is swung out to avoid stubbing the toe. The left leg is about one inc 
shorter than the right or uninjured leg. There is an overlapping of the tibia and 
fibula. The bones above and below the fracture are out of alignment to the extent 
of about ten degrees, which throws the weight bearing line at the knee joint, pro- 
ducing a strain on the muscles around the knee joint and causing a lack of coor- 
dination of that group of muscles. No improvement has been made in two years. 
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The condition is practically fixed. The doctor who had taken the X-ray photographs 
two years before the trial of the cause, and had seen and examined plaintiff at the 
time of the trial, expressed the opinion that plaintiff could not perform manual 
labor, several types of which were suggested in the questioning as typical. Plain- 
tiff had no education beyond the grade schools and no preparation for any occupa- 
tion other than railroad train service. He had worked for the Southern Pacific 
Company for twenty-three years. 


The statement thus summarized states the evidence of plaintiff. It is not free 
from conflict, but that is a matter for the jury. We are of the opinion the court 
properly denied the requested instruction for a directed verdict in faver of defend- 
ant. There was sufficient evidence to take the cause to the jury. 


[4] We are therefore brought to the further contention which divides the par- 
ties—the nature and degree of the disability. This was an issue submitted to the 
jury. There being evidence to go to the jury, if submitted under proper instruc- 
tions, we are powerless to disturb the finding of the jury upon that matter. Appel- 
lant attacks the instruction given by the court. That part of the instruction com- 
plained of relates to the court’s definition of the words, “permanent disability,” 
contained in the policy of insurance. The court instructed the jury that the “words 
‘permanent disability’ as used in the policy of insurance sued upon, do not require a 
disability that must, at all events, be a lasting one, continuing to the death of the 
insured, but mean a disability that is reasonably calculated to be of long duration 
as distinguished from a temporary disability.” (Italics added.) It is argued that a 
disability of long duration is such that one person might conclude a disability of 
two weeks or two months to be of long duration. To be forcibly submerged in 
water for five minutes would not only be a period of long duration but might be 
disastrous. To be deprived of water for a week would be a period of long duration; 
a month or two without food would be likewise. Six months’ or a year’s illness 
might be one of long duration; so might a disability of a year, or two years, or 
three years, though not permanent. Such statement is not a satisfactory guide to a 
jury nor an accruate rendering of the meaning of the words of the policy referring 
to “permanent disability” benefits. 


[5] The policy provides that an “employe shall be considered as totally and 
permanently disabled who furnishes proof that * * * he is permanently, continu- 
ously and wholly prevented thereby from performing any work for compensation 
or profit.” Defendant requested the court to instruct the jury that the term. “per- 
manent disability” as used in the policy meant a disability “that will last for all time 
to come.” This request was denied by the trial court, and we think rightly. The 
time element of duration of disability to constitute “permanent disability,” as 
used, must be such disability as from the facts shown it is reasonable to presume 
that the disability will continue for the remainder of life. Reasonably considered, 
the disability will continue until death, but it is not required to be shown to the 
exclusion of everything but certainty “that it will last for all time to come”; but 
must be such that from the evidence the jury would be justified in finding that, as 
presently viewed in the light of the evidence, the injury is of such character as 
will persist during life. 

From other provisions of the policy, “permanent disability” was not intended 
to preclude all hope for recovery. It is provided that “at any time, on demand 
from the Company,” the employee. shall furnish proof of the continuance of 
disability. It is also provided that after a lapse of two years such proof shall 
not be demanded oftener than once a year. Such provisions indicate that, 
although a present permanent disability may reasonably be expected to continue 
during the remainder of life, yet is not such as to preclude all hope of recovery 
or possibility of removal or termination of the disability before death, which 
at the time of the trial the evidence in the minds of the jurors indicated, and 
justified a finding that it was reasonbly certain that the disability would so 
continue. 

__[6, 7] Under the provisions of the policy the disability benefits would all be 
paid in less than three years. Proof must be submitted of the nature and char- 
acter of the disability resulting from the injury. From this the jury is entitled 
to an instruction it may apply as the rule of law in measuring the evidence to 
determine the fact of duration of disability. Experience has taught that so-called 
temporary disabilities may be permanent, and that disabilities thought to be 
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permanent sometimes are not. It is therefore necessary to lay down a rule 
that will, as accurately as possible, furnish a guide in such matters, 

Policies of insurance containing similar language, though not always iden- 
tical, have been before the courts for consideration. This court has heretofore 
adopted and approved an instruction defining permanent disability. It has 
said that a disability “is deemed to be permanent whenever it is founded upon 
conditions which render it reasonably certain that it will continue throughout the 
life of the person suffering from it.” Miller v. New York Life Ins. Co., 84 Utah 
539, 37 P.(2d) 547, 549; Gibson v. Equitable Life Assur. Soc. of U. S., 84 Utah 452, 
462, 36 P.(2d) 105. 

We think the instruction given by the trial court as to permanent disability is in 
conflict with the rule above stated and was prejudicial in that it left the matter to 
the jury to determine, first, the question of what was & period of long duration, and, 
secondly, permitted that period to be the measure of permanency. Since the submis- 
sion of the case, appellant has cited Travelers’ Ins. Co. v. Cox (Tex. Civ. App.) 86 
S.W.(2d) 844. The doctrine therein announced adheres to a strict or literal con- 
struction of the terms of the policy. Respondent has also cited the case of Equit- 
able Life Assur. Soc. v. Serio, 155 Miss. 515, 124 So. 485, which adheres to the 
liberal construction doctrine. We think the rule laid down by this court takes the 
middle ground and states the rule that should be adhered to. 

It is not necessary to discuss other assignments, as the issue as finally submitted 
resolved itself into the question of “permanent disability” and the date from which 
interest should accrue. We need not discuss the evidence submitted upon this 
issue nor intimate anything as to its character or sufficiency as the case must be 
remanded for a new trial. 

The judgment of the lower court is reversed, and the cause remaded for a 
new trial, with costs to appellant. 

Elias Hansen, Chief Justice, 

I also concur in what is said by Mr. Justice Folland touching instruction No. &. 

Ephraim Hanson, Justice. 

I also concur in the views expressed by Mr. Justice Folland concerning 
instruction No. 8 in his concurring opinion. 

Folland, Justice (concurring). 

_ I concur in the reversal of the judgment for the reasons stated in the opinioa 
ot Mr. Justice Moffat. I cannot agree with all that is said respecting waiver of 
ee ee eee r such issue was raised in the pleadings. 14 R. C. 
ability, but con ahs condonne, ‘aaeed oor oe er et Se eee Se 
duty Ehed Gitlin 4 hi pleaded in his complaint that proof of disability was 
duly filed within a reasonable time and that the company having denied liability on 
the sole ground that plaintiff's injuries are not such as come within the provisions of 
the policy it thereby waived its right to object to the sufficiency of the proof fur- 
nished. The court received, without objection, evidence of the submission to the 
company of proof of disability in April of 1932. No objection was made by the 
defendant touching the sufficiency of the proof or the timeliness of the furnishing 
thereof. No point is now made with respect to such matters. There being no issue 
with respect to waiver of proof, the evidence tending to show waiver should have 
heen excluded as irrelevant and immaterial, and the instruction given by the court 
as “a matter of law” that the company had waived due proof of plaintiff’s disability 
on the 3d day of March, 1931, was erroneously given. 

In concur in the holding that the Southern Pacific Lines was not the agent of 


the insurance company for the purpose of waiving proof of disability, but believe all 
the evidence tending to show waiver was immaterial and irrelevant to anv issue and 
should have been excluded on that ground. ; 

The policy of insurance provides that: “The first monthly installment will be 
paid upon receipt of due proof of total and permanent disability.” If it be found 
that plaintiff is entitled to recover, the date when payment should be made is thus 


fixed by contract between the parties, and that date is the time of furnishing “due 


proof of total and permanent disability” to the company. That is the date when 
payments start and interest begins to run. There is no conflict in the evidence that 
this was April of 1932. 

4 [8] No reference is made in the prevailing opinion to the giving of instruction 
No. 8. Exception was properly taken by the defendant and the assignment of error 
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argued on this appeal. Our silence respecting this assignment will have the effect, 
at least as to this case, of approving instruction No. 8, and on a retrial the trial 
court would feel bound to again instruct the jury in the same language. I think 
part of the instruction as given is not a correct statement of the law applicable to 
the insurance policy in question. Defendant excepted to the whole instruction and 
also specifically to the following portions of it: “Therefore, if you find from a pre- 
ponderace of the evidence in this case, that prior to his sixtieth birthday, the plain- 
tiff, Ralston, suffered injuries which caused a permanent disability, as that term is 
defined in these instructions, and if you further find from the evidence in this case 
that such disability is total, as this term is defined in these instructions, thereby pre- 
venting said Ralston from engaging in his occupation as a railroad brakeman, or 
from engaging in such other fairly remunerative work as he is able to do, consider- 
ing his training and experience, then and in that event, you will be justified in finding 
that said Ralston is ‘permanently and totally disabled’ under the terms of said policy 
of insurance.” 

The vice of this instruction is that the jury are instructed that plaintiff is entitled 
to recover if he was disabled from “engaging in his occupation as a railroad 
brakeman,” or, in the alternative, “from engaging in such other fairly remunerative 
work as he is able to do,” etc. That is, if the jury find he cannot perform the 
duties of a railroad brakeman, he is entitled to recover even though there might be 
cther remunerative work he could perform. ‘This is tantamount to an instruction to 
the jury to return a verdict for the plaintiff, because, irrespective of what other 
work plaintiff might or might not be able to perform within his capabilities in his 
present condition, it was quite evident he could not perform the very exacting duties 
incident to his occupation as a railroad brakeman. The insurance policy did not 
insure against disability which prevented him from performing the duties of “his 
occupation” as some policies do, but from “engaging in any occupation or perform- 
ing any work for compensation or profit.” While the instruction given might have 
been appropriate had the policy insured against disability from performing the 
duties of “his occupation,” is is not a correct statement of the law applicable to a 
policy such as this which insures against “engaging in any occupation and perform- 
ing any work for compensation or profit.” In Metropolitan Life Insurance Co. v. 
Foster (C. C. A.) 67 F.(2d) 264, 266, an instruction in very similar language was 
condemned, the court saying: “We are of opinion that under the policy before us an 
inability to follow insured’s regular occupation or others within his training and 
experience would not be total disability if there was work not within his training 
and experience but within his capacity which without injury to his health he couid 
perform for compensation or profit. Of course, the work must be substantial and 
not trifling, amounting to a job, an occupation. The judge might well charge as he 
did that a total disability under this policy does not necessarily imply an incapacity 
to do any work at all, or that the person must be bedridden, but he erred in restrict- 
ing the ability to work to the regular occupation of the insured as brakeman and to 
those occupations within his training and experience, all_of which the insured 
testified required two hands.” See, also, Travelers’ Ins. Co. v. Cox (Tex. Civ. 


App.) 86 S.W.(2d) 844. 


This court in Tecent cases has approved instructions defining the term “total and 
permanent disability,” under policies somewhat similar to this. In Gibson v. Equit- 
able Life Assurance Soc., 84 Utah 452, 36 P.(2d) 105, the instruction approved is as 
follows: “‘You are instructed that the phrases “Total and Permanent Disability 
wee of the insurance policy in question, to-wit; “Wholly Disabled” and 
“Wholly and presumably permanently disabled thereby for life from pursuing any 
and all gainful occupations,” means such disability as would prevent the insured 
from, with any decree of success, within the range of his normal capabilities, earn- 
ing wages or profit in some occupation or gainful pursuit, and that such disability 


=. founded on conditions rendering it reasonably certain throughout the person’s 
me.” 


In Miller vy. New York Life Ins. Co.. 84 Utah, 539. 37, P.(2d) 547, 549. the 


tollowing instruction was given by the trial court, and although not attacked so the 


court would be required to directly pass on the same, it was referred to with 
approval : 


“*You are instructed that total disability is any impairmant either of the mind 
or the body rendering it impossible for the disabled person to follow continually 
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any substantially gainful occupation ; it is deemed to be permanent whenever it is 
founded upon conditions which render it reasonably certain that it will continue 


throughout the life of the person suffering from it.’” 


“*You are instructed that one is totally disabled within the meaning of the policy 
of insurance mentioned in evidence when he is so far disabled that he can not, with 
any degree of success, within the range of his normal capabilities, earn wages or 
profit in some occupation or gainful pursuit.’” 


In Colovos v. Home Life Ins. Co. of New York, 83 Utah 401, 28 P.(2d) 607, 


609, this court construed the language in question as follows: “In this matter the 
court is called upon to construe the contract, particularly the scope and meaning 
of the following lines set out in the paragraph above quoted: ‘ * * * Prevented 
from engaging in any occupation and performing any work for compensation or 
profit.’ It is the opinion of this court that the term used, ‘engaging in any occu- 
pation and performing any work for compensation or profit, has a well-defined 


meaning. It means ability to follow any recognized occupation, and to do sub- 


stantially all the acts that are necessarily and usually performed by one who follows 
that occupation. It could not be said that a man could engage in an occupation if 
he were able to do only one or two of the acts customarily performed by one 
engaged in such an occupation. Furthermore, there is an element of continuity in 
following an occupation; that is, the ability to continuously perform substantially 


all of the ordinary acts which, in the ordinary course of events, a man following 


such an occupation is called upon to perform. Furthermore, ‘compensation or 


profit,’ as used in the paragraph quoted from the policy, is qualified, and relates 
to the preceding words, ‘engaging in any occupation and performing any work,’ and 
contemplates that the compensation or profit to be received from the occupation 


engaged in, or work done, shall, in a fair sense, be remunerative, and not merely 


nominal.” 

For the reasons stated, the instructions as given by the trial court should be 
disapproved. ‘This court, in the cases cited, has taken a liberal view with respect 
to the meaning of the phrase “engaging in any occupation and performing any work 
for compensation or profit,” and I do not feel that an instruction which goes 
farther in favor of the insured should be approved, and certainly I am not in favor 
of approving one which would permit the jury to find that such disability existed 
if the insured person was merely injured so that he could not perform the duties 
of his then occupation. 

Wolfe, Justice (concurring). 

I concur with the opinions of Mr. Justice Moffat and Mr. Justice Folland to the 
effect that the case must be reversed. 

In concur with Mr. Justice Moffat that the letter of March 3, 1931, did not bind 
the insurance company and that it was error to instruct the jury that such letter 
was a waiver of the due proof by plaintiff. I agree with the opinion of Mr. Justice 
Folland that there was no room for the submission of an instruction that “due proof 
of the plaintiff’s disability was waived by defendant on the 3rd day of March, 1931.” 
T understand that defendant never did complain or object to the sufficiency of the 
proofs furnished in 1932 which were introduced in evidence. It was only when 
plaintiff attempted to show that the defendant had waived proofs by the letter of 
March 3, 1931, in order to start the period of payment earlier, that defendant com- 
plained and rightly because, as said in Mr. Justice Folland’s opinion, the plaintiff 
not only failed to plead waiver, but actually affirmatively pleaded that he had filed 
due and sufficient proof of loss, which in fact he did in April of 1932. 

I assume that the opinion by Mr. Justice Moffat comes to the conclusion 
regarding the three possible dates suggested as to when the payments may 
begin that it was when the proof was filed in April, 1932, that payments would 
begin if the plaintiff prevailed. 

I concur in the opinion of Mr. Justice Folland in what he says regarding 
instruction No. 8. 
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BUCHER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 5687, 


Supreme Court of Utah. Dec. 18, 1936. 
63 Pacific Reporter (2d) 604. 
2. TIME OF DISABILITY. 
Insured, if totally and permanently disabled at or prior to effective date of 
group life policy containing disability provision, could not recover disability 
benefits. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
3. EXTENT OF DISABILITY. 


In action for disability benefits under group life policy, nature and extent of 
insured’s disability, and whether it was total or permanent, held for jury.’ 


(For other cases, see Insurance, Dec, Dig. § 668[11].) 


5, BURDEN OF PROOF. 


Insured seeking total disability benefits under group life policy had burden of 
proving that disability was both permanent and total, and became such while policy 
was in force. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


6. PROOF OF DISABILITY. 


Under group life policy providing for payment of disability benefits on sub- 
mission of due proof of such disability before expiration of one year from date of 
its commencement, insured must file due proof of claim. within year from date 
when disability becomes total and permanent, as against insurer’s contention that 
claim must be filed within one year from time of inception of disability, although 
not then known to be or reasonably expected to be of permanent character. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

7. PROOF OF DISABILITY. iS Ait 

Under group life policy providing for payment of disability benefits on sub- 
mission of due proof of such disability before expiration of one year from date of 
its commencement, proof held not required to be furnished during life policy. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

8. CONSTRUCTION. ; ; 
Group life policy will be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. TIME OF DISABILITY. 


In action for disability benefits under group life policy, evidence held insufficient 
to sustain special verdict determining that insured’s disability became permanent 
during life of policy. . 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

12, PROOF OF DISABILITY. 

_ In action for disability benefits under group life policy, insurer’s requested 
instruction that first question for determination was whether insured was, at time 
he allegedly became totally disabled and furnished proof thereof to insurer, insured 
under group policy held properly refused because of implication that proof was 
required to be furnished at time while policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


Appeal from District Court, Salt Lake County; Allen G. Thurman, Judge. 

Action by Ferdinand F. Bucher against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Judgment vacated and cause remanded for a new trial. 

Hurd & Hurd, of Salt Lake City, for appellant. 

Willard Hanson and Stewart M. Hanson, both of Salt Lake City, and K. C. 
Tanner, of Portland, Or., for respondent. 

FOLLAND, Justice. 

Plaintiff sued to recover disability benefits claimed to be due under the total 
and permanent disability provision of a policy of group life insurance issued by the 
defendant society to the Union Pacific Railroad Company and its affiliated com- 


_ 1Gibson vy. ie: Life Assur. Soc., 84 Utah 452, 36 P.(2d) 105; Steele v. New York 
Life Ins. Co., 87 Utah 63, 48 P.(2d) 436. 
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panies, including the Oregon Short Line Railroad Company by which the plaintiff 
had been employed. The case was tried to a jury. From a verdict in favor of 
plaintiff, defendant appeals. The policy in suit contained the following provisions: 

“This policy is issued in place of group life insurance policies numbered 5170023; 
5170024; 5170025; and 1626 previously issued and therefore the register date of 
this policy shall be deemed to be the first day of January, 1917, but this policy and 
the insurance hereunder shall take effect as of the first day of July, 1932.” 

“(Insurance Plan) (1) Employees insured on June 30, 1932, under policies 
numbered 5170023; 5170024; 5170025; and 1626; and, (2) employees who on June 
30th, 1932, have been continuously in service with the companies whose employees 
are to be insured hereunder for at least one year or who shall thereafter complete 
such period of continued service shall be eligible for insurance in amounts deter- 
mined in accordance with the following table.” 

The table referred to contains a schedule showing the amount of insurance an 
employee is entitled to purchase depending on the amount of his wages and rang- 
ing from $500 in insurance up to $3,500. The amount claimed by plaintiff was 
$1,800. The total and permanent disability provision is as follows: 

“If proof shall be furnished the society that any employee insured under said 
policy has before attaining the age of 70, become wholly disabled by bodily injuries 
or disease, and will be permanently, continuously and wholly prevented thereby for 
life from pursuing any and all gainful occupations and provided due proof of such 
disability is submitted before the expiration of one year from the date of its com- 
mencement, the society will pay in full settlement of all obligations under this 
contract pertaining to such employee, the full amount of the insurance on such life 
in five equal annual installments, the first installment to be payable six months after 
receipt of due proof of such permanent, total disability and the remainder 
annually thereafter.” 

It was alleged in the complaint and admitted by answer that defendant caused 
to be issued to plaintiff the certificate attached to plaintiff's complaint which con- 
tains the following provisions: 

“The Equitable Life Assurance Society of the United States hereby certifies that 
the Union Pacific Railroad Company and/or subsidiary and affiliated companies 
has contracted to insure the life of Ferdinand F. Bucher for the sum of eighteen 
hundred dollars with the Equitable Life Assurance Society of the United States, 
being a policy of group insurance.” 

“This certificate supersedes any non-contributory group insurance certificate 
heretofore issued to the employee hereinafter named.” 

The policy as between the railroad company and defendant society continued in 
force until May 31, 1933, during which time plaintiff paid to his employer his 
proportionate share of premiums due under the policy, the total amount of premiums 
being remitted by the railroad company to the society each month. At the time 
the policy took effect, a list of employees insured under the policy was furnished to 
the society by the employer and plaintiff's name appeared among the others on the 
list and was not subsequently reported in any other. Plaintiff, Bucher, went to 
work for the Oregon Short Line Railroad Company in August of 1908, and con- 
tinued in employment from that time until July 6, 1931, when while employed he 
suffered a paralytic stroke which affected his right arm, neck, and face. From 
July 6, 1931, he did no work for and received no pay or compensation from the com- 
pany, but his name was carried on the pay roll on leave of absence on account of 
sickness until December 29, 1932, when all connection with the company was 
terminated by it. The record then made by the employer shows that the cause 
for leaving the service was reduction of force. While so disabled and on leave of 
absence, plaintiff made application to his employer for insurance under the group 
policy of July 1, 1932, and his name was reported to the society with other employees 
entitled to insurance, and the certificate referred to was issued and delivered to him. 
No notice was given the society of plaintiff’s disability or that he was not then 
working for his employer but was on sick leave. In May, 1933, plaintiff made claim 
for disability benefits and furnished proof of total and permanent disability to the 
defendant society. The testimony of plaintiff tended to show that he had been 
wholly disabled from July 6, 1931, but that he did not know that such disability was 
a permanent disability until January, 1933. Plaintiff’s theory is that notwithstand- 
ing total disability on July 6, 1931, such disability did not become a total and per- 
manent disability so as to entitle him to insurance benefits until December of 1932, a 
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time within the life of the policy and while he was insured thereunder, and that 
his proof of claim was timely filed because filed “before the expiration of one year 
from date of its commencement.” 

[1] The first point urged by appellant is tha‘ plaintiff was not and did not 
become insured under the policy for the reason that he was not eligible for insur- 
ance on the date the policy was issued as not being within either of the classifica- 
tions therein described, these classes as stated in defendant’s brief being as follows: 

“(1) Those insured on June 30, 1932, under certain numbered policies; and (2) 
Those who on said date had been continuously in the service of the named com- 
panies for at least one year or who should thereafter complete such period of con- 
tinuous service; employees otherwise eligible, but not working full time and for 
full pay not to be eligible until their return to active work full time and for full 
pay (second page of Policy, Exhibit 4), and employees on leave of absence on 
July 1, 1932, who had not previously been insured under the policy are eligible for 
insurance subject to the special provisions and the insurance plan of the policy (see 
rider attached to Policy, Exhibit 4).” 

Defendant must fail in its contention for the reason that no issue was made 
with respect thereto in the pleadings. Possibly plaintiff was not eligible for insur- 
ance under classification (2) above stated, but may have been within classification 
(1). The record does not definitely show that he had theretofore been insured 
under the numbered policies mentioned. He alleged the issuance to him of an 
individual certificate which was admitted by answer, which certificate contains the 
provision : 

“This certificate supersedes any non-contributable group insurance certificate 
heretofore issued to the employee hereinafter named.” 

He testified he had worked for the company continuously since 1908, and stated 
he had paid insurance premiums during the period prior to July 1, 1932. It would 
naturally be inferred from the recital in the certificate, together with the fact of 
employment since 1908, and payment of insurance premiums prior to July 31, 1932, 
that he had been covered by some previous group policy. At any rate the answer of 
the defendant does not make an issue of this matter by alleging fraud, misrepre- 
sentation, or mistake on the part of plaintiff or his employer in the issuance of the 
certificate, nor did the defendant tender back the premiums paid. Defendant by 
answer recognized the relationship and sought to defeat recovery on grounds other 
than the cancellation or recission of the insurance contract. The policy was pri- 
marily one of life insurance with an option in the employee to receive disability 
benefits under conditions and in the circumstances provided. The policy therefore 
could stand as a life policy unless successfully attacked for infirmity in its making 
even though the defendant might successfully defend as against any claim for dis- 
ability benefits. 

|2| Next it is urged that plaintiff’s disability was not covered by the policy. The 
policy states disability benefits are payable “if proof shall be furnished the society 
that any employe insured under the policy has * * * become wholly disabled by 
bodily injuries or disease, and will be permanently, continuously and wholly pre- 
vented thereby for life from pursuing any and all gainful occupations.” It is defend- 
ant’s contention that under the evidence plaintiff became totally and permanently dis- 
abled on July 6, 1931, by reason of a paralytic stroke, and that therefore he could not 
have become totally and permanently disabled during the life of the policy and the 
tisk of such disability was not one which the society assumed under its policy. A 
further contention is made that even though the disability be regarded as not 
permanent on July 6, 1931, yet that was the date the disability commenced. Plain- 
tiffs position is that when he became paralyzed on July 6, 1931, it was a total 
temporary disability he suffered, and that such disability did not acquire the 
character or status of permanency until December of 1932, at a time when the 
policy was in full force as to him. Defendant’s argument is sound and would have 
to be sustained if it should be established that plaintiff became not only wholly 
but permanently disabled in July of 1931, or at any time prior to the effective date 
of the policy. It would not be a fair or reasonable construction of the policy to say 
it was the intention of the parties to insure against a condition already existing or 
to contract to pay a loss already accrued before issuance of the policy. Harrod v. 
Sun Life Assurance Co. of Canada, 49 Ga. App. 433, 176 S. E. 53; Banks v. Clover 
Leaf Casualty Co., 207 Mo. App. 357, 233 S. W. 78; Metropolitan Life Insurance 
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Co. v. Walton, 19 Tenn. App. 59, 83 S.W.(2d) 274; Equitable Life Assurance 
Soc. of U. S. v. Powers, 254 Ky. 770, 72 S.W.(2d) 469; Smithpeters v. Prudential 
Insurance Co. of America, 18 Tenn. App. 628, 81 S.W.(2d) 392. 

{3, 4] The nature and extent of disability, and whether it is total or permanent, 
is a question of fact for the jury and the verdict will not be disturbed if there is 
competent evidence to support it. Gibson v. Equitable Life Assurance Soc., 84 Utah 
452, 36 P.(2d) 105, 106; Steele v. New York Life Ins. Co., 87 Utah 63, 48 P.(2d) 
436, 438. In the latter case this court said: 

“Disability is a question of fact. Proof of disability is the procedure taken to 
establish such fact. One may be totally disabled for a period of time and not be 
permanently disabled.” 

That plaintiff was wholly disabled July, 1931, and was not able thereafter to 
resume work for his employer is not disputed. The controverted question was 
whether he became permanently disabled, and, if so, at what time. These questions 
were presented to the jury by special interrogatories and were answered as follows: 

“1, Did the plaintiff, Mr. Ferdinand F. Bucher, become wholly disabled by 
bodily injuries or disease from pursuing any and all gainful occupations as defined 
in these instructions, and if so, when (on what date)? Answer: Yes. July 6, 1931. 

“2. If you answer the foregoing interrogatory in the affirmative, and only in 
such event, answer the following interrogatory : 

“Was Mr. Bucher’s disability such or did it become such as will permanently, 
continuously and wholly prevent him for life from pursuing any and all gainful 
occupations, as defined in these instructions? Answer: Yes (2 jurors dissenting). 

“3. If you answer the foregoing two interrogatories in the affirmative, state when 
(on what date or between what dates) if at all, Mr. Bucher’s disability became 
permanent or such as to permanently, continuously and wholly prevent _him for life 
from pursuing such occupations. Answer: December 1, 1932, and December 29, 
1932. 

“4. When (on what date) was Mr. Bucher’s employment with his former 
meee, Oregon Short Line Railroad Company, terminated? Answer: December 
29, 1932.” 

_ [5], The interrogatories covered questions of fact which it is within the province 
of the jury to decide. The burden was on plaintiff to prove that his disability was 
both permanent and total and became such while the policy was in force. Unless 
he so proved and the jury so found, there would be no liability under the policy. 
Boyd v. Equitable Life Assur. Soc. of U. S., 274 Mich. 1, 263 N. W. 780; Shipp 
v. Metropolitan Life Ins. Co., 146 Miss. 18, 111 So. 453; Equitable Life Assur- 
Soc. of U. S. v. Singletary (C. C. A.) 71 F.(2d) 409. It was not a question of 
when he became disabled or diseased, but when he became wholly and permanently 


disabled because of disease or injury. Smithpeters v. Prudential Insurance Co. of 
America, supra. 


[6] Closely related to the last problem is the contention that proof of disability 
was not submitted as or within the time required by the policy. The disability of 
which proof must be furnished is one which wholly disabled claimant and will per- 
manently, continuously, and wholly prevent him for life from pursuing any and all 
gainful occupations. The policy provides for payment of disability benefits when 
“due proof of such disability is submitted before the expiration of one year from the 
date of its commencement.” Defendant contends that where as here nothing inter- 
vened to claimant to cause a new injury or affect the one already existing, such 
disability commenced when the claimant became totally disabled in July of 1931, 
that is, that the permanency of disability dates from the time of the inception of 
disability although not then known to be, or reasonably expected to be, of a per- 
manent character, and that under the terms of the policy proof of disability must 
be submitted within one year of such inception or beginning of such disability. If 
this were true, the year would have expired before the policy sued on was written 
or became effective. We have already held that the time when disability becomes 
so fixed in character as to be permanent disability is a jury question. The jury 
in this case found such disability became permanent between the Ist and 29th days 
of December 1932. In the last-quoted policy provision, the phrase “date of its 
commencement” relates to “such disability,” and that in turn refers back to the 
type of disability covered by the policy and for which benefits will be paid, namely, 
a disability which wholly and permanently disables the claimant from doing work. 
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Mutual Life Ins. Co. of N. Y. v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961; Illinois 
Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379. As 
we read the policy, total and permanent disability must occur at a time when the 
policy is in force as to the claimant and he must file due proof of claim within a 
year from the time when the disability became both total and permanent as defined 
in the policy. 

{7, 8] Counsel urges that due proof of disability is a condition precedent to 
liability and that it must be furnished to the insurer while the policy of insurance is 
still in force as to claimant, that is, such proof should have been filed prior to 
December 29, 1932, when employment relations were severed between the railroad 
company and plaintiff. We find no provision in the policy that proofs must be 
furnished during the life of the policy. The stipulation is that proofs must be 
furnished “before the expiration of one year from the date of its commencement” ; 
that is, commencement of the disability covered. There is no stipulation or pro- 
vision that proofs must be furnished while the policy is alive as to the claimant. 
Counsel cites and relies on cases which involve provisions quite different from those 
in the policy before us. In New York Life Ins, Co. v. Jackson, 188 Ark. 292, 
65 S.W.(2d) 904, 905, the policy provided, “Whenever the company receives due 
proof, before default in the payment of premiums, that the insured.* * * has become 
wholly disabled by bodily injury or disease” the company will waive premiums. 
The same is true of Egan v. New York Life Ins. Co. (D. C.) 60 F.(2d) 268. These 
are typical of the cases cited by the defendant. No such provision requiring proof 
to be filed before default in payment of premiums or before discharge or severance 
of the employment relationship or expiration of the policy can be found in the 
policy before us. Under the rule that a policy will be construed most strongly 
against the insurer, this policy will not be construed as making such a requirement 
in the absence of words clearly indicating such an intention. 

[9] Error is assigned to the overruling of objections and permitting of plaintiff 
to testify regarding statements made to him by certain physicians who treated him. 
These were company physicians of plaintiff's employer, and were not employed by 
or connected with the defendant society. Over objection he testified that these 
doctors in 1931 and 1932 made such statements as the following: 

“T have done all I can but we will try Dr. Landenberger.” 

“You may be. better, I am not sure.” 

“I believe you are a little improved at this time.” 

“T think you are getting better. I think I can get you back to work in time.” 

And in May of 1933 the following statements: 

“Bucher you are through.” 

“IT asked Dr. Landenberger, ‘What does he mean when he says “I cannot go to 
work” and he says, ‘You are not able to do nothing.’ I said ‘Why didn’t you tell 
me this before, I didn’t know it’. He said, ‘We thought we could cure you.” 

Plaintiff's counsel stated the purpose of this evidence was to fix the time when 
the fact of permanent disability was made known to plaintiff so he could file due 
proof of total and permanent disability and claim disability benefits; that the state- 
ments made to the effect that he would get better tended “to show why he didn’t 
make any proof” prior to the time of filing proofs. The objection was that it was 
hearsay, incompetent, irrelevant, and immaterial, and that not anything the doctors 
said to the witness would be binding on the defendant. The objection should have 
been sustained. The statements attributed to the doctors were clearly hearsay as 
to the defendant and in no way binding on it. The subject-matter is addressed to a 
most vital fact in the controversy, namely, the time when the disability of plaintiff 
attained the quality of permanency. Under the issues, it is doubtful if it was 
material to prove when plaintiff was informed that his disability was permanent for 
the purpose of fixing a date for filing proof of disability. There was no dispute 
or issue on this phase of the matter. Appellant contended in the trial court and 
here that the proofs should be filed while the policy was in effect as to claimant, 
but the trial court held against him, and we think rightly. There was no allegation 
that plaintiff was in default and ought to be excused because of total incapacity 
as in the case of Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 55 S. Ct. 154, 79 L. 
Ed. 398, or because of want of knowledge or information. The policy provides 
Proots must be filed within a year of the commencement of such disability. There 
was controversy as to whether the year commenced to run from the date of total 
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disability, or from a later date when such disability became permanent, if it were 
not permanent from the beginning. The trial court rightly held this provision of 
the policy referred to the concurrence of total and permanent disability. There was 
no liability unless such condition became permanent at a time when the policy was 
in effect as to claimant. The policy became effective July 1, 1932. Proof of dis- 
ability was filed in May of 1933. If, as counsel for respondent claimed and 
counsel for appellant denied, it was material to show when the claimant learned 
he would be unable to return to work or recover from his disability to the point 
where he could go to work, as bearing on the commencement of the running of 
time to furnish proofs, it was the fact and time of obtaining such knowledge that 
was material and not the conversations or expressed views of his medical consult- 
ants. Plaintiff was allowed to put before the jury the hearsay opinions of his 
medical advisers as to his condition, first that he might recover his health and 
later that he could not, without any limitation as to purpose. The fact to be estab- 
lished was the time when disability became permanent so that both elements of 
totality and permanency coexisted. Proofs would have to be filed within a year of 
that date. The time under the policy runs from the commencement of the total 
and permanent disability and not from the time when claimant is informed that his 
condition gives rise to liability. The error in admitting that evidence was undoubt- 
edly prejudicial to the defendant entitling it to a new trial. 

[10] We are unable to find any evidence in the record supporting the third 
finding in the special verdict of the jury to the effect that the plaintiff’s disability 
became permanent between December 1, 1932, and December 29, 1932. There is 
evidence that plaintiff was not informed by his physician until January of 1933 that 
he could not recover, but no witness testified that his disability was not a permanent 
disability prior to June 1, 1932, when the policy became effective, but became per- 
manent between that time and December 29, 1932, nor could that fact be deduced 
by any reasonable or logical inference from the evidence. This is illustrated by 
the following statement of the attorney for plaintiff made during the taking of the 
deposition of Dr. Lynn: 

“For the purpose of shortening this record and the expenses incident thereto, 
we are willing to admit that Bucher had a total disability from 1931 and that judged 
by subsequent events, it was a fact that in 1931 he suffered a permanent disability, 
but that that fact was not known to this witness until January, 1933, as he testified.” 

There is an entire lack of evidence of any change of condition, or the happening 
of any event, which intervened to make the condition of disability permanent after 
plaintiff first suffered from the stroke in 1931. This is not a case where, as a result 
of accident or disease, a man is wholly disabled from work and the injury or sickness 
is such that he should shortly recover, but instead of recovery some unforeseen 
development occurred which changed his condition into one of permanent and total 
disability. Here the condition of paralysis continued without substantial change. 
The patient and his physician hoped that time and treatment would bring about a 
change for the better, but no such change occurred and the condition remained 
throughout as it was at the beginning, one of total and permanent disability. There 
was not sufficient evidence to submit the case to the jury on this issue. 

[11] Complaint is made of some of the court’s instructions, particularly instruc- 
tion No. 12 wherein the jury was instructed that even though claimant was totally 
disabled before the policy term began, if the disability became permanent while the 
policy was operative as to him, he would be entitled to recover. This it is claimed 
is contradictory to one of the propositions contained in instruction No. 7 wherein the 
jurors were instructed that they must be convinced by a preponderance of the 
evidence of several propositions including this one (c): 

“That while covered by said insurance contract and while entitled to the 
benefits thereunder he became totally and permanently disabled by bodily injuries 
or disease.” 

The proposition in instruction No. 12 was not contradictory to that in instruction 
No. 7, but in explanation thereof, and correctly stated the law. 

[12] Objection is made to the failure and refusal of the court to give a number 
of defendant's requested instructions. Only one of these need be discussed as the 
doctrines of law announced in the others have been disposed of by what we have 
heretofore said. Defendant’s requested instruction No. 3 is as follows: 

“You are instructed that the first question for your determination is whether cr 
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not plaintiff was at the time he is alleged to have become wholly disabled, and to 
have furnished proof thereof to the defendant, insured under the group policy in 
this action sued upon. 

“In determining this question, you are instructed, as a matter of law, that plain- 
tiff’s insurance under said policy commenced on July 1, 1932, and terminated on the 
3lst day of December, 1932, when his employment with his employer, the Union 
Pacific Railroad Company, and its subsidiary, the Oregon Short Line Railroad Com- 
pany, was finally terminated, and if you find from the evidence that plaintiff 
became or was wholly disabled by bodily injury or disease, so as to be permanently, 
continuously and wholly prevented for life from pursuing any and all gainful occu- 
pation, prior to July 1, 1932, or if you find from the evidence that plaintiff became 
so wholly disabled subsequent to December 31, 1932, your verdict must be for the 
defendant ‘no cause for action.’” 

Defendant was not entitled to have this instruction given as written. The first 
sentence contains the erroneous implication that proof must be furnished at a time 
while plaintiff was insured. The jury might well be instructed that if plaintiff 
became wholly disabled so as to be permanently, continuously, and wholly prevented 
for life from pursuing any and all gainful occupation prior to July 1, 1932, or subse- 
quent to December 29, 1932, the verdict should be for defendant. He is*entitled to 
recover only if it be shown he became so disabled during the period the policy was 
effective as to him. It is sufficient if his proofs are filed within a year of the time 
of commencement of such total and permanent disability. 

The judgment of the trial court is set aside and vacated and the cause remanded 
to the district court of Salt Lake county for a new trial. Costs to appellant. 

Elias Hansen, C. J., and Ephraim Hanson and Moffat, JJ., concur. 

Wolfe, J., being disqualified, did not participate herein. 


CANTRELL v. PRUDENTIAL INS. CO. OF AMERICA. No. 26265. 
Supreme Court of Washington. Jan. 5, 1937. 
63 Pacific Reporter (2d) 509. 
SUICIDE. 

Life policy limiting insurer’s liability to amount of premiums paid if insured 
committed suicide within one year from “date hereof” held to mean date of polcy, 
even though, under application, insurance took effect from date of application. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Millard, C. J., dissenting. 

Department 1. 

Appeal from Superior Court, King County; Roscoe R. Smith, Judge. 

Action by Alice L. Cantrell against the Prudential Insurance Company of 
America. From a judgment granting plaintiff partial relief, plaintiff appeals. 

\ffirmed. 

Edward H. Chavelle, of Seattle, for appellant. 

Bundy & Swale, of Seattle, for respondent. 

Main, Justice. , 

This action is based upon a life insurance policy. The defendant denied liability 
and tendered back the amount of the premium which it had received. The cause 
came on for trial before the court and a jury. At the conclusion of the testimony, 
each of the parties moved for a directed verdict. The court denied the plaintiff's 
motion and granted that of the defendant. From the judgment entered in favor 
of the plaintiff in the sum of $15.12, she appeals. 

The facts essential to be stated are these: January 23, 1931, Martin H. Blair, 
through an agent of the respondent,. made application for a policy of insurance 
in the sum of $500, payable, in case of his death, to Alice L. Cantrell, the appellant, 
his sister. At the end of the application, there was appended a receipt, signed by 
the agent of the respondent, for the first monthly premium of $1.26, which was paid 
at the time. In the application there is a provision that the policy “herein applied 
tor shall be accepted subject to the privileges and provisions therein contained. 
** *” There is also the further provision that, if at the time of signing the appli- 
cation the “full first premium is paid, the insurance shall take effect from the date 
ot this application, in accordance with the provisions of the policy hereby applied 
tor. * * *” A policy was subsequently issued, dated February 16, 1931. The poli 
contained this provision: “If within one year from the date hereof the Insured, 
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whether sane or insane, shall die by suicide, the liability of the Company shall 
not exceed the amount of the premiums paid on this Policy.” 

The insured died by suicide February 12, 1932. Up to that time all the monthly 
premiums had been paid, which amounted to the sum above mentioned. It will be 
noted from the facts stated that the insured died within one year from the date of 
the policy, but that he died more than one year after the date of the application. 

The question is whether the controlling date is that of the application or that 
of the policy. It will be admitted that, when the policy was issued, it related back 
to, and the insurance became effective from, the date of the application. But this 
does not answer the question presented. The suicide clause of the policy says that, 
if within one year from the “date hereof” the insured shall commit suicide, then 
only the amount of the premiums paid can be recovered. The question is a narrow 
one, and involves the meaning of the words “date hereof” in the policy. Do those 
words refer to the date of the policy or the time when the insurance became effec- 
tive? It will be admitted that a policy of insurance is to be liberally construed in 
favor of the insured, and, where there is ambiguity, the doubt should be resolved in 
favor of the insured. The meaning of the two words “date hereof,” written in the 
policy, are definite and certain. There is no ambiguity about them, and there is no 
occasion .for construction. They can mean but one thing, and this is, the date of 
the policy. 

In the case of Meridan Life Insurance Co. v. Milam, 172 Ky. 75, 188 S. W. 
879, L.. R. A. 1917B, 103, the language in the policy there being considered was this: 
“In case of death after one year from the date hereof this policy shall be incon- 
testable, except for nonpayment of premiums.” 

It will be noted that the two words “date hereof” there being considered were 
the same as appear in the policy which is now before us. With reference to the 
meaning thereof, the court said: “Furthermore, the policy, by its terms, provides 
that the period of incontestability shall be calculated ‘from the date’ of the policy, 
not from the date of its delivery. So by the very terms of the policy the one-year 
period of incontestability began to run on June 8, 1914.” 

In the case of Wolford v. National Life Insurance Co., 114 Kan. 411, 219 P. 
263, 32 A. L. R. 1248, the language of the policy being considered was to the effect, 
as stated by the court, that: “The parties agreed and the application recited that 
the insurance was to date from November 14, 1917.” 

With reference to this language, the court there said: “There is no ambiguity 
in the contract in respect to the time of payment, which opens the way for inter- 
pretation by the court, and permits it to say that one of several dates mentioned was 
the time for which insurance was to run, and measure the date of expiration.” 

In the case of Mutual Life Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 
44S. Ct. 90, 91, 68 L. Ed. 235, 31 A. L. R. 102, with reference to the meaning of the 
word “date,” the court said: “The word ‘date’ is used frequently to designate the 
actual time when an event takes place, but, as applied to written instruments, its 
primary signification is the time specified therein.” 

It is true that the court there was primarily considering the meaning of the 
words “from its date of issue,” but, preliminary to discussing that question, the 
statement just quoted was made. 

Had the policy, in the case now before us, instead of using the words “date 
hereof,” used an expression such as “date of issue” or “date when the insurance 
became effective,” a different question would be presented. 

The judgment will be affirmed. 

Steinert, Geraghty, and Beals, JJ., concur. 

Millard, Chief Justice (dissenting). 

T cannot agree. The judgment should be reversed, with direction to enter judg- 
ment in favor of plaintiff for the face of the policy. 


SHULTZ v. BROTHERHOOD OF RAILROAD TRAINMEN. No. 8360. 
Supreme Court of Appeals of West Virgina. Nov. 17, 1936. 
188 Southeastern Reporter 474. 
ASSESSMENT. 
Holder of insurance certificate reserving to fraternal benefit society issuing it 
right to increase assessments he/d not entitled to recover past assessments on ground 
of breach of contract in laying excessive assessments, where such assessments were 
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necessary to permit continuation of society, since reasonableness of increase must 
be judged by necessity of society. 
(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Syllabus by the Court. 

In determining the reasonableness of an increase in the rates charged by a 
fraternal benefit society upon a certificate of insurance reserving to it the right to 
increase its rates, the controlling element is what rate is necessary to permit the 
society to continue in existence, performing its obligations and carrying out the 
purposes of the society. 

Error to Circuit Court, Marion County. 

Action by William F. Shultz against the Brotherhood of Railroad Trainmen. 
To view a judgment for plaintiff, defendant brings error. 

Reversed and remanded. 

Steptoe & Johnson, Geo. W. McQuain, and Chesney M. Carney, all of Charles- 
ton, for plaintiff in error. 

Frank C. Haymond and Alfred R. Putnam, both of Fairmont, for defendant in 
error. 

Kenna, Judge. 

William F. Shultz brought this action in the circuit court of Marion county 
against the Brotherhood of Railroad Trainmen, a fraternal benefit society. The pur- 
pose was to recover the amounts paid by the plaintiff to the defendant as assess- 
ments during the years that the plaintiff was a subscriber to what is known as the 
“Beneficiary Fund” of the defendant, upon the theory that in July, 1933, the 
defendant had broken its contract by laying assessments against the plaintiff that 
were excessive and unreasonable. The verdict and judgment were for the plaintiff 
and the defendant prosecutes this writ of error. 

Two principal questions are presented by the record: (1) Whether the defend- 
ant, having the right under its policy contract or certificate to bind the plaintiff by 
increased assessments and by alterations in its by-laws, unreasonably increased the 
assessment laid against the plaintiff's certificate and thereby violated its contract 
notwithstanding the right reserved; and (2) whether, in the event it is held that the 
plaintiff is entitled to recover, the plaintiff is entitled to have back all of the assess- 
ments paid by him with interest, or whether his measure of damages is that recov- 
ery, minus the actual cost to the defendant of carrying the plaintiff's insurance and 
giving to him, as it is contended, the protection of that insurance until the breach 
of contract. 

A large record was made up at the trial and most of the testimony was taken 
upon technical and actuarial phases of the insurance business. To state the case 
within the scope of a written opinion necessarily will entail serious risk of omitting 
mona details. It is hoped that the controlling features of the proof may be 
covered. 

_ The defendant Brotherhood began in 1883, and in January, 1885, it organized an 
insurance department maintained by post mortem assessments. The amount of 
insurance provided by this department grew from $300 at first to $1,200 in 1895. In 
that year, the present beneficiary fund was organized on the basis of flat rate life 
and disability insurance, three different classes being offered. Class C, in which the 
plaintiff here is enrolled beginning at $1,200, required a monthly assessment of 
$2. The rates and amounts were changed from time to time until in 1925 the rate 
of insurance was $2 a month, and the amount $1,875. In the meantime, in the year 
1913, an endowment feature at age 70 had been added to the contract. In 1922, the 
beneficiary fund was 49.89 per cent. solvent. In 1931, it was 30.89 per cent. solvent. 

The testimony is to the effect that flat rate life insurance, that is to say, the 
charging of the same rate for the same amount of insurance in a fund that may 
he participated in by persons of various ages is an actuarial impossibility. Experi- 
ence shows that the average age of those entitled to participate will advance as time 
goes on, for the reason that the passage of time automatically works this result 
except to the extent that its effect is neutralized by acquiring new members of the 
younger ages. Since the entire membership advances its age each year the aver- 
age age must advance except to the extent that the joining of younger members 
Prevents it from doing so. Since this makes it appear that the younger men who 
jon are bearing a burden for the benefit of the older members, the recruiting of 
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younger members soon fails to offset the advancing average age. Over a period of 
time, this process is accelerated because the more advanced the average age 
becomes, the higher the fixed charges for the insuranc must be, until finally younger 
men can obtain the same sort of commercial insurance on the open market at a 
lower rate. When this fact once becomes established, there is mo way to save a 
fund of this kind from quick and absolute ruin. 

__. The underlying idea of fraternal benefit insurance is that those banded together 
in it should collectively, and to the extent agreed upon, bear the financial conse- 
quences of death, disability, or old age that may befall its individual members or 
their beneficiaries. It proceeds upon the theory that the individual is more apt to 
save when confronted by a definite obligation to do so; that in union there is 
strength ; and that large sums of money manipulated and invested by persons 
experienced in finance will, in the long run, yield a greater net return than would 
the individual savings of the members invested separately, At first, in the case of 
this defendant, the investment feature was not adopted. From 1885 to 1895, there 
was no fund accumulated, the insurance being provided by the simple expedient of 
post mortem assessments, that is to to say, by the assessment of a stipulated amount 
upon all of the members to be paid to the beneficiaries of members who died. During 
the days of the great railroad expansion, the Brotherhood grew rapidly, and as the 
membership increased, the advantages to be derived from regular assessments and 
the accumulation of a fund that might be advantageously invested became apparent, 


so: that in 1895, the accumulation of a fund derived from regular assessments calcu- 


lated on the American Experience Table of Mortality, modified by the special 
experience of the Brotherhood itself, was begun. The expansion of the railroad 
business continued, and, since the principle of holding positions and of advancement 
on the basis of seniority had been established in railroad employment, it resulted in 
the rapid promotion of the older men in the railroad Brotherhood, and in rapid 


recruiting of younger men in what may be called the apprenticeship positions, a con- 
dition ideal for the apparent prospering of flat rate assessment insurance. Under 
these conditions, the membership of the Brotherhood expanded until in 1919 it 
reached its peak of 196,000 members. During all of this time, the Brotherhood had 
granted more and more protection, without proportionate increases in the assess- 
ments of its members. But in the year 1920, the business of the railroads began 
falling off, probably as a consequence of the end of the war, and a rapid recession 


in the prosperity of the Brotherhood set in. Men were being laid off from their 
railroad employment. They were laid off in inverse order of seniority, depriving 
the Brotherhood of its younger members and increasing the percentage of older men 
in the organization. Under the seniority rules of railroad employment, the laying 
off of men was mainly in the lower ranks, resulting in the demotion of others, with 
the tendency that the older men in the next higher rank of railroad employment 
above the ranks included in the Brotherhood, were dropped back to the Brother- 


hood ranks, and became members of the Brotherhod beneficiary fund once more. 


Of course, this process also increased the percentage of older members in the 
Brotherhood. In 1931, the fund on hand, according to the figures carried on the 
Brotherhood books, amounted to $7,115,000. This was the peak of the fund, although 
in that year, on an actuarial basis, the Brotherhood beneficiary fund was only 
30.89 per cent. solvent. In 1922, it had been 49.89 per cent. solvent. On January 
1, 1931, the fund was confronted with future liabilities of $375,500,350. This 


sum, discounted at 3% per cent. over the period of time that the liabilities would 


accrue, amounted to “a present worth” of $204,000,000. As against this liability, the 
money on hand in the fund plus the “present worth” of the future contributions 
to the fund over the same period of time equal $63,700.000, leaving a deficit of some- 
thing more than $140,000,000 that should have heen on hand in order to insure the 
actuarial solvency of the beneficiary fund. From the plentitude of detail that this 
record contains, many more actuarial conclusions could be cited to demonstrate that 


the fund itself was hopelessly insolvent some time before the assessments com- 


plained of were levied upon the plaintiff’s beneficiary certificate. 

As against this uncontroverted showing of insolvency, the plaintiff insists that 
the assessments levied against his certificate for the month of July, 1933, were 
entirely arbitrary, unreasonable, and discriminatory. He’ points out that they 
increased the amount that he would be required to pay monthly by 900 per cent., and 


shows that that assessment was not essential to permit the beneficiary fund to operate 
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for a period of approximately three years and to pay the claims actually accruing, 
and shows, to the contrary, that a considerably smaller assessment levied against 
the plaintiff’s certificate and those of like kind would have enabled the beneficiary 
fund to operate possibly for three years or more on the basis of meeting the claims 
actually accruing against it. The difficulty with this reasoning, as well as the diffi- 
culty with the hypothetical questions propounded by plaintiff’s counsel which illus- 
trated it at the trial, is that it ignores the actuarial insolvency of the beneficiary 


fund and the fact that although the assessments upon which the theory is based 
might be levied, that insolvency would continue to grow. Although the actual 
claims against the insurance department might be met, nevertheless, on an actuarial 


basis its insolvency would increase and the day of fiscal doom would be but post- 
poned. 


There can be no doubt that from the standpoint of the insured, the assessments 


levied for the month of July, 1933, were entirely unreasonable. They resulted so 
that at the age of 53, if he had continued to pay at that rate until the endowment 
feature of his certificate accrued to him at age 70, figuring no interest, he would 
have paid something like $5,100, as against a withdrawal of $1,875. The increased 
assessments made the rates practically prohibitory, and this fact was illustrated later 
when the membership of this particular fund was reduced by resignations to the 
point that it was practically abandoned. Yet we must remember that the right to 
increase the assessments upon the certificate was reserved to the insurer, and that 
the underlying purpose of this type of insurance, as we have already stated, is to 
entitle the members of the fund or their beneficiaries to participate in the accumu- 
lation—no more and no less. The various members of the fund are something in the 


nature of joint adventurers, sharing risks. They are their own managers of their 
own insurance company. The affairs of the Brotherhood are conducted at a delegate 
convention, and in theory it is representative of the membership. If the Brother- 
hood members, through their own representatives and by their own autonomy, 
fail to keep their insurance department solvent, the sufferers necessarily must be 
the members of the Brotherhood. We have the situation of a nonprofit making 
benevolent society governed by its individual members acting collectively, con- 
tracting with those individual members acting severally. _When, over a period of 
years, the individual members have received too cheap insurance at the expense 
of the collective membership, the only way to balance that mistake is by requiring 
the individual members to pay a higher rate for the benefit of the collective mem- 
bership. There is no way to correct the fact that the members of the beneficiary 
fund who were unfortunate enough to suffer disability or death before the rates 


were raised, have themselves, or through their beneficiaries, realized upon an 
improvident policy. . 


The testimony is that the rate or assessment fixed for July, 1933, was no higher 
than was reasonably necessary to enable the beneficiary fund to meet its obligations, 


ind to gradually retrieve its solvent condition. here is no showing that a lesser 


rate would have brought this situation about. Therefore, with uncontradicted proof 
showing that the rates charged the plaintiff, viewed from his own standpoint alone, 
were unreasonable, and, at the same time, with the showing that the same rates, 
viewed from the standpoint of the beneficiary fund alone, were reasonable, the sole 
question for decision on this point of the case is which viewpoint must be applied. 


We are of the opinion that under the better considered cases, it is the reasonable 


necessities of the fund itself which control. In a mutual beneficiary society of this 


sort, under a contract of insurance which is obviously made elastic for the very 
purpose of meeting exigencies that are at least remotely in_ contemplation at the 
time the contract was made, we think it would be undoubtedly a distortion of the 
entire underlying purpose to establish a rule under which the plan itself would 
inevitably be wrecked for the benefit of those few who might wish to withdraw and 


who might be able to recover the assessments that they had paid. 


We think that the opinion of Mr. Justice Holmes in Supreme Lodge, Knights 
of Pythias v. Mims, 241 U. S. 574, 36 S. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 
9, fully sustains the views stated, but one of the best treatments of this phase 
of the subject is to be found in the case of Thomas v. Knights of Maccabees, 85 
Wash. 665, 149 P. 7, L. R. A, 1916A, 750, Ann. Cas. 1917B, 804, and the annotation 
'o that case found in the volume last referred to is valuable aid. However, it is 


Not necessary to indulge in an extended discussion or citation of authority, because 
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the eee has been settled in this state by our case of McElfresh v. The Mae- 
cabees, 109 W. Va. 437, 156 S. E. 58. There, it was held that recovery could be had 
by the insured because of increased assessments laid against his mutual benefit certi- 
ficate on the ground that the increase of rates appearing in that case was unreason- 
able, making the rate “redundant.” That case, we think, clearly recognizes the prin- 
ciple that where the right is reserved for a mutual benefit society to increase the 
rate of its assessment, the reasonableness of such increase is to judged by the 
necessities of the society. The burden is upon the plaintiff to establish the fact of 
such unreasonableness, and unless it clearly appears, the doubt should be resolved in 
favor of sustaining the action of the governing body of the society. 

The basis of decision adopted by the court makes it unnecessary to deal with 
the other assignments of error. 

For the reasons set forth, we are of opinion to reverse the judgment of the 
circuit court of Marion county, set aside the verdict and eae the case for a 


new trial. 
Reversed and remanded. 
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ACCIDENT 


TRAVELERS’ INS. CO. v. THOMPSON. No. 4—4460. 
Supreme Court of Arkansas. Dec. 14, 1936. 
99 Southwestern Reporter (2d) 254. 
4, NOTICE OF ACCIDENT. 

Evidence that assured filled out and mailed the printed card sent with policy, 
to be mailed to company in case of accident, and that it was delivered to mail car- 
rier in the presence of assured, held sufficient for jury to find that assured gave 
notice to company as required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. TOTAL DISABILITY. 

“Total disability” as used in accident policies is generally regarded as a rela- 
tive matter, which depends largely on the occupation and employment in which 
the party insured is engaged. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


6. TOTAL DISABILITY. 

Provisions in insurance policies for indemnity in case insured is totally disabled 
do not require that he be helpless, but only unable to perform all the substantial 
and material acts of his business, or the execution of them in the usual and cus- 
tomary way. 

(For other cases, see Insurance, Dec. Dig. §§ 516, 524.) 

7. TOTAL DISABILITY. 


In action by assured to recover under disability provision of accident policy 
for injuries received when thrown against end of caboose, and which left him 
with severe headaches and pain and later caused paralysis so that he was unable 
to perform the substantial or material duties of a brakeman, whether assured was 
totally disabled from time of accident held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
ae from Circuit Court, Clay County, Western District; Neil Killough, 
udge. 

Action by Lee Thompson against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Armstrong, McCadden, Allen, Braden*& Goodman, of Memphis, Tenn., and 
G. B. Oliver, Jr., of Corning, for appellant. 

: Malcolm W. Gannaway and William D. Hopson, both of Little Rock, for appel- 
ee, 

Meuarry, Justice. 

On November 1, 1929, the appellant issued to the appellee its accident policy, 
which contained the following clauses: 

“Or if such injuries independently and exclusively of all other clauses shall 
wholly and continuously disable the Insured from the date of the accident from 
engaging in any occupation or employment for wage or profit, the Company will 
pay, so long as the Insured lives and suffers such total disability, monthly indemnity 
at the rate hereinbefore specified. 

“Or, if such injuries independently and exclusively of all other causes, shall 

wholly and continuously disabled the Insured from the date of accident from per- 
forming one or more important daily duties pertaining to his occupation, or for like 
continuous disability following total loss of time, the Company will pay for the per- 
lod of such disability, but not exceeding eight consecutive months, a monthly indem- 
nity of one-half of the amount payable for total disability.” 
_ Appellee, who was 43 years old, had been working for the Louisville and 
Nashville Railroad Company at Louisville, Ky., continuously from January, 1916, 
until December, 1929. During all that time he carried a policy with the appellant, 
but changed it to a straight accident policy in 1929. On March 3, 1935, appellee filed 
suit in the circuit court of Clay county alleging that he was injured on December 
25, 1929, through accident, and as a result of the injury he was totally and perman- 
ently disabled from that date; that he gave notice to the company within 20 days, 
and complied with all the conditions precedent to recovery. 

Appellant filed a motion to require the appellee to make his complaint more 
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definite by stating whether the notice was forwarded to appellant’s office in Hart- 
ford or to an authorized agent of appellant, and that he be required to state the 
manner in which the notice was given and to furnish the name of the persons to 
whom notice was given. 

_ Appellee filed an amendment to his complaint alleging that within a few days 
after his injury he wrote a letter to the authorized agent of appellant in Louisville, 
Ky., advising the agent, whose name he did not remember, of his injury, the 
manner in which it was sustained, and that he furnished him with sufficient particu- 
lars to identify him as the insured. On the date of trial appellee filed a further 
amendment alleging that, in addition to the letter written to appellant’s agent in 
Louisville, he also mailed a card within the 20-day period to appellant’s home office 
advising them of his injuries. 

The appellant then filed answer denying that appellee received any accidental 
injuries, and denying that he gave notice in 20 days either to the agent at Louis- 
ville or to the home office. Appellant alleged that the first notice it had of appel- 
lee’s alleged injury was on August 27, 1934. It pleaded failure to give notice as a 
defense. It also alleged that appellee’s disability was not continuous beginning on 
the date of the accident, as contracted in the policy. 

There was a jury trial, and a verdict and judgment for $2,400, plus $300 attor- 
ney’s fees, and 12 per cent. penalty, amounting to $288. The verdict and judgment 
aggregated $2,988. The case is here on appeal. 

The appellee testified, after introducing the policy, that he was a brakeman on 
the railroad and earned from $190 to $300 per month; on the evening of December 
25, 1929, he was scheduled to make a run to Ravena; he went on duty at 7:20 p. m. 
to get his train prepared for the run, and, while he was fixing his lights preparing 
to go out, a yard engine cut the caboose off, kicked it off on an empty track; as the 
engine came back for the caboose, appellee was standing close to the end, inside, 
at the oil box. They hit the car hard, knocked appellee against the end of the 
caboose ; he was knocked unconscious; there were several men in the caboose when 
the appellee regained consciousness; he was hurt, bruised all over, and sick at the 
stomach; called the company doctor, but could not get him at that time; went back 
to Louisville on the morning of the 27th and went to see Dr. Baker; was suffering 
with his head and shoulder mostly with the head; had severe headaches, was dizzy, 
and Dr. Baker gave him some medicine but his headaches and dizziness got worse; 
he was off and on his work until 1931; did not do anything these trips, just filled 
the vacancy; they had a full crew law, and he just went over the railroad filling in 
the crew; sometimes when he was called he could not go out; none of his associ- 
ates knew his condition was as bad as it was, except the conductor; if they had, 
he could not have worked; the conductor knew his condition, would let him come 
on the caboose when he knew he could not work, and would do his work for him; 
his trouble got worse; his right eye pained him a great deal, and he would get down 
and could not get up for 4 or 5 days; a little later he became paralyzed; he first 
noticed this some time in the fall, he did not have any taste on his tongue, and he 
did not notice the paralysis on his face and eye, and his eye was so that he could not 
close it; that caused him to know that something was wrong; he went to see 
several physicians, but none of them could help him; got a leave of absence and 
went to the hospital in Louisville; they were unable there to correct his paralysis, 
dizzy spells, and headaches; his conductor advised him not to go out again; was 
afraid he would get killed. There never was a time after the accident when he was 
able to perform the substantial or material duties of a brakeman; he got a 0-day 
leave of absence; trying to hold his seniority; notified the insurance company with 
the card that was in the policy, they had a card in the policy that he was supposed 
to fill out and mail to the home office, and he did that. The card was printed by the 
company and sent out to be used in cases of accidents, or, if one got sick, to notify 
the company. He filled it out at home and his wife gave it to the postman at the 
door: he saw her: give it to him. 

Ernest Fogelman, the conductor, testified about the accident and about the con- 
dition of the appellee, and stated that at times they allowed him to rest and all 
would do his work for him; he would attempt his work while suffering from intense 
pain from his condition; he could not have performed his duties satisfactorily with- 
out assistance; he should not have had to work at all; his inability to do his work 
began immediately after his injury, and began to get worse; he worked satisfactorily 
prior to the accident in December 
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A number of other witnesses testified, including the physicians. The physicians 
introduced by appellee testified in substance that his permanent and total dis- 
ability they thought was a result of the accident; and the physicians introduced by 
appellant testified that his condition was from disease. hey made several tests, 
put there is no evidence tending to show that he had a disease which would cause 
his condition. 

Appellant says there are two questions presented by the appeal: First. Did the 
appellee give notice to appellant of his injury within 20 days thereafter, as required 
by the accident insurance policy here in controversy? Second. Did appellee, while 
the policy was in force, become wholly and continuously disabled from the date of 
accident from engaging in any occupation or employment for wage or profit? 

{1] It is earnestly insisted by the appellant that the proof of notice is insuff- 
cient, and they call attention to numerous authorities, first, Bluthenthal v. Atkinson, 
93 Ark. 252, 124 S. W. 510, 513. In that case the court said that the party had a 
choice of a number of agencies to make the communication or give the notice, and 
he chose the mail. The court also said: “Where a letter has been properly mailed, 
the law raises a presumption that it was duly received by the person to whom it 
was addressed; but, as was said by the Supreme Court of the United States in 
Rosenthal v. Walker, 111 U.S. [185] 193, 4 S.Ct. [382], 386, 28 L.Ed. 395: “the pre- 
sumption so arising is not a conclusive presumption of law, but a mere inference 
of fact, founded on the probability that the officers of the government will do their 
duty.’ As was declared by our own court in Planters’ Ins. Co. v. Green, 72 Ark. 
305, 80 S. W. 151: ‘The presumption, in the absence of evidence to the contrary, is 
that it was received, but this presumption may be rebutted.’” 

The court in that case also approved the following instruction: “If you find 
from a preponderance of the evidence that on the 25th day of June, 1908, the plain- 
tiff was residing in Pine Bluff, Ark., and that on that day the defendant wrote a 
letter to plaintiff notifying her of his intention and desire to claim the benefit of 
his option and renew the lease for another term of five years, inclosed the same in 
an envelope, addressed it to plaintiff at the city of Pine Bluff, Ark., placed thereon 
the necessary postage stamps, and mailed it to her in said city, then the law pre- 
sumes that it was delivered to her in due course of time and the burden is on the 
plaintiff ta show by a preponderence of evidence that she did not receive it.” 

Appellant next calls attention to the case of Runyan v. Community Fund of 
Little Rock, 182 Ark. 441, 31 S.W.(2d) 743. We think the facts in that case are 
so wholly different from the facts in the present case that it has no bearing what- 
ever on this case. 

[2] Appellant calls attention to numerous other authorities, but it may be 
stated, as the rule adopted by this court, that in giving notice by mail it is necessarv 
to show that the letter was properly directed, stamped, and mailed. This, however, 
does not have to be shown by direct testimony, but may be shown by circumstantial 
evidence. 


{3] The rule is stated in C. J. vol. 22, p. 99, as follows: “In order to support 
a presumption of receipt of a letter, there must be satisfactory proof that it was duly 
mailed, although such proof need not consist of direct and positive testimony to the 
nitimate fact of mailing. A letter deposited in a post office, a government street 
letter box, a mail box on a rural delivery route, or a mail chute shown to be con- 
nected with a government letter box, or delivered to an official letter carrier while 
on his official route, or to a United States mail agent while on duty on a mail train, 
is duly mailed.” 

[41 The evidence in this case shows that the card mailed to the company was a 
printed card sent out with the policy for the purpose of being mailed to the com- 
nanv in case of accidents: that this card was delivered to the mail carrier in the 
presence of appellee. 

This court said in Southern Engine & Boiler Works v. Vaughan. 98 Ark. 388, 
135 S. W. 913, 915. Ann. Cas. 1912D, 1062: “The rule is well settled that, if a letter 
is properly mailed, it is presumed that it reached the party to whom it was 
addressed, and was received by him in the due course of mail.” The court also said 
in this case: “The word ‘mailed,’ when applied to a letter, means that it was prop- 
erly prepared for transmission in the due course of mail, and that it was placed i 
the custody of the officer charged with the duty of forwarding the mail. Whea, 
therefore, the witness testified that this letter had been mailed to the plaintiff, it 
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was sufficient evidence that it had been properly directed, stamped, and delivered 
to the officials of the postal department for proper transmission through the mails; 
and from this the presumption arose that the plaintiff, to whom the same was 
addressed, received it. This presumption could be rebutted by testimony that it was 
not in fact received, but the positive denial by plaintiff that same was received 
would not be sufficient, as a matter of law, to nullify the presumption of its receipt. 
Such testimony simply left the question as to the receipt of the letter for the deter- 
mination of the jury under all the testimony adduced at the trial.” 

We think the above case settles the question as to notice in the instant case. 

It is next contended that the appellee, while the policy was in force, did not 
become wholly and continuously disabled from the date of the accident from 
engaging in any occupation or employment for wage or profit. The evidence shows 
that the appellee was seriously injured and that, while he tried to work for some 
time afterwards, we think the undisputed proof shows that he was not able to 
perform his work. 

[5, 6] Total disability is generally regarded as a relative matter, which depends 
largely on the occupation and employment in which the party insured is engaged. 
Provisions in insurance policies for indemnity in case the insured is totally dis- 
abled from prosecuting his business do not require that he should be absolutely 
helpless, but such disability is meant which renders him unable to perform all the 
substantial and material acts of his business, or the execution of them in the usual 
and customary way. A®tna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 
310; Missouri State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600; 
Mutual Benefit Health & Accident Ass’n v. Bird, 185 Ark. 445, 47 S.W.(2d) 812. 

[7] There are numerous other cases decided by this court to the same effect. 
We think the evidence was sufficient for the jury to find that the appellee was totally 
disabled from the time of the accident. It is true, he tried to work thereafter, but 
he was unable to perform his duties, and this is shown by the undisputed evidence. 

There is evidence of physicians to the effect that appellee’s condition is not the 
result of the accident, but the result of disease. However, the extent of appellee’s 
disability and.the cause of it were questions of fact for the jury, and its verdict 
is conclusive here. 

We find no error, and the judgment of the circuit court is therefore affirmed. 


CURRY v. WASHINGTON NAT. INS. CO. No. 25532. 
Court of Appeals of Georgia, Division No. 2. Nov. 20, 1936. 
188 Southeastern Reporter 741. 
1. APPLICATION. 


Under accident and health policy providing that insurer was not bound by state- 
ment to or by agent unless written on application, insurer held not chargeable with 
statements or information given by applicant to agent soliciting application which 
were not written on application and included in policy. 

(For other cases, see Insurance, Dec. Dig. § 379[6].) 

2. APPLICATION. 

Illiterate insured who signed application for health and accident policy without 
effort to be informed of its contents, and who thereafter received and retained policy, 
held bound by terms of policy. 

(For cases, see Insurance, Dec. Dig. § 379[4].) 

3. FRAUD. 

Insured, who accepted accident and health policy, paid number of premiums 
thereon, and finally sued for its enforcement, held not entitled to set up fraud of 
agents of insurer in procuring application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4. GOOD HEALTH. 

Waiver of condition of health and accident policy that policy would not take 
effect in case insured was not in good health at time policy was delivered held not to 
eee acceptance of premiums by insurer without knowledge of breach of 
condition. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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5 GOOD HEALTH. 

In action on health and accident policy providing for recovery of premiums on 
avoidance of policy because of false statements by insured, direction of verdict for 
insurer on ground of falsity of insured’s statement that she was in good health at 
time of application he/d not error because plaintiff was entitled to recover premiums 
paid, where pleadings were not adapted to enforcement of insurer’s liability for 
return of premiums (Code 1933, § 56-519). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. AGENCY. 

In action on health and accident policy providing that insurer should not be 
bound by statements to or by agent unless written on application, allegations of 
petition as to statements by insured to agents of insurer regarding health of appli- 
cant, which were not indorsed on application, held demurrable, notwithstanding 
that petition did not contain copy of application. 


(For other cases, see Insurance, Dec. Dig. § 642.) 
7, AGENCY. 


In action on health and accident policy providing that insurer should not be 
bound by statement to or by agent unless written on application, amendment of 
petition setting up statement as to health of insured at time of application which 
was not written on application held properly disallowed. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

8. EVIDENCE. 


In action on health and accident policy insuring against loss from disease or 
illness contracted after 30 days from date of policy and providing for avoidance 
of liability except for return of premiums for falsity of statements of insured in 
application, evidence of insurer’s liability held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668{[11].) 

Syllabus by the Court. 


1. When a policy of insurance against accident and sickness contained a provision 
that the policy was issued in consideration of the statements made in the application 
therefor, which was made a material part of the policy, and a provision that “no 
statement made by the applicant for insurance not included herein shall avoid the 
policy or be used in any legal proceedings hereunder,” and the application provided 
that “the company is not bound by any statement or knowledge of any statement 
made to or by any agent of the company, unless written on the application,” the 
company was not chargeable with statements or information given by the applicant. 
to the agents soliciting the application, unless such statements or information were 
written on the application. In a suit on such a policy, although the petition did not 
contain a copy of the application, demurrers to allegations of statements made by 
the insured to the agents of the company as to the health of the applicant were 
properly sustained, and an amendment setting up such a statement was properly 
disallowed. , 

2. An illiterate who signs an application for insurance without any effort to be 


informed of its contents, and who thereafter receives and retains the policy, is 
bound by its terms. 


3. Fraud by the agents of the company in procuring the application cannot be 
set up in an action on the policy by the insured who accepted the policy, paid a 
number of premiums, and finally sued to enforce it. 


4. Waiver of a condition in a policy does not result from acceptance of 


premiums at a time when the company had no knowledge of a breach of the condi- 
tion. 


5. The testimony for the plaintiff, showing that she was suffering from high 
blood pressure at the time of signing the policy, which provided that she was insured 
against loss from bodily disease or illness contracted and having its beginning after 
30 days subsequent to the date of the policy, and the testimony showing that the 
illness for which she sued was caused by high blood pressure, a verdict for the 
ee was demanded by the evidence, and it was not error for the court to 
Irect it. 


Error from City Court of Elberton; Raymonde Stapleton, Judge. 
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Action by Lula Curry against the Washington National Insurance Company. 
Judgment for defendant, and plaintiff brings error. : 

Affirmed. 

Lula Curry sued Washington National Insurance Company to recover for a dis- 
ability caused from paralysis, and alleged as due under an accident and health policy 
dated January 18, 1935, and containing the following provisions: The company, “in 
consideration of the statements in the application herefor, copy of which is endorsed 
hereon, and which is made a material part hereof, and the payment in advance of 
the initial premium of $5, does hereby insure Lula Curry * * * against loss 
resulting directly and independently of all other causes from bodily disease or illness 
contracted and having its beginning after thirty days subsequent to date of policy. 
* * * No statements made by the applicant for insurance not included herein 
shall avoid the policy or be used in any legal proceedings hereunder. No agent 
has authority to change this policy or to waive any of its provisions. * * * Notice 
to or from any agent or knowledge acquired by him shall not be held to effect 
a change or waiver of this policy or waiver of its conditions. The falsity of any 
statement in the application, materially affecting either the acceptance of the risk or 
the hazard assumed hereunder, or made with intent to deceive, shall limit the com- 
pany’s liability hereunder to the return of the premiums paid thereon. * * * There 
shall be .no liability hereunder for any death, disability or other loss resulting 
from such injury due to accident occurring prior to date of policy nor from such 
disease or illness contracted or having its beginning prior to thirty days after the 
day policy is dated.” 

The petition also alleged various statements by agents of the company on the 
occasion of procuring the application for the policy; that, in signing the application, 
the plaintiff touched the pen; that she could neither read nor write; that one of the 
agents took two hams from her kitchen for the first premium of $5.00, promising 
that he would also write her husband; that she received the policy through the mail, 
and paid the premiums through May 2, 1935; that she was in good health when 
the policy was delivered; that on March 6, 1935, she suffered a stroke of paralysis 
by which she was totally and permanently disabled. She claimed an indemnity of 
$250, and damages and attorney’s fees on account of the defendant’s bad faith. 
Other allegations are not material. 

The defendant demurred specially to the petition, and the court sustained sixteen 
grounds of this demurrer. The plaintiff excepted. The defendant answered, deny- 
ing liability in any amount, and (by amendment), setting up that the disease had its 
beginning prior to 30 days after the day the nolicy was dated and therefore was not 
insured against. 

On the trial the plaintiff testified that she thought she was in good health when 
the policy was delivered to her; that she had signed the application with her mark, 
she not being able to read or write, but she did not know what was in the applica- 
tion; that she told the agents who wrote the application that a doctor had told her 
several years previously that she had high blood pressure; that one of the defend- 
ant’s agents examined and felt of a goiter on her neck, and questioned her about it. 
and she told him that it bothered her only at certain times, and that she had paid 
the premiums through May 2, 1935. A physician testified that he saw the plaintiff 
on March 7, 1935, after she had suffered a stroke of paralysis and she was in a 
dangerous condition due to goiter and high blood pressure; that in his opinion the 
stroke was caused by high blood pressure: and that she undoubtedly had high blood 
pressure in January, 1935, since that is a condition which develops slowly. The 
plaintiff also introduced the application which contained questions about the medical 
historv and state of health generally of the applicant, which questions were 
answered “no exception,” and a provision that “the company is not bound by any 
statement or knowledge of any statement made to or by any agent of the company, 
unless written on the application.” At the end of the plaintiff’s evidence the 
defendant moved the court to direct a verdict for the defendant which motion was 
granted. The plaintiff moved for a new trial which was overruled and she excepted. 
The bill of exceptions assigns error on the court’s sustaining the special demurrers 
to the petition and on the overruling of the motion for new trial. 

Jos. B. McGinty, of Elberton, for plaintiff in error. 

J. T. Sisk, of Elberton, for defendant in error. 

STEPHENS, Judge (after stating the foregoing facts). 
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[1-8] The controlling question is whether the knowledge of the defendant's 
agents that the plaintiff had high blood pressure at the time of the application 
should be imputed to the defendant, and render the policy binding, notwithstanding 
the provision that it would not take effect in case the insured was not in good health 
at the time the policy was delivered. Ordinarily, knowledge of an agent of a fact 
affecting the risk is imputed to the company, and it is held to have waived a condi- 
tion which prevents the insurance from taking effect, if it issued the policy after 
knowing that the insured was not at the time in good health. But where, as in this 
case, the application for the policy has the special provision above quoted, the com- 
pany is not chargeable with notice of false answers fraudulently inserted in the 
application by its agent. National Accident & Health Ins. Co. v. Davis, 179 Ga. 595, 
176 S. E. 387. In the case just cited, the applicant for insurance was not an illiterate. 
In the present case, the applicant was unable to read or write, but made no effort 
to have the application read or otherwise explained to her. An illiterate person 
who signs a paper without knowing what is in it is generally bound by it. 7 
Elliott on Contracts, 192, § 110, note 7; 7 Williston on Contracts, 51, § 35. It is evi- 
dent from the plaintiff’s testimony that she knew she was signing an application for 
an insurance policy, and she only claims ignorance as to its particular provisions. 
Besides, she accepted the policy, paid premiums on it for several months, and 
finally brought suit to enforce it. She alleges that the agents misrepresented the 
benefits which the policy would contain. This might be a good ground for a suit to 
cancel the policy and recover the premiums paid, but the suit here was not of that 
nature, and the company was protected against misstatements by its agents in pro- 
curing the application by an express provision which has been held valid by the 
Supreme Court. It is claimed for the plaintiff that the company, by receiving 
premiums after knowing of the plaintiff's illness, waived its defense. Under the 
law and the facts of this case, the contention is without merit. 

It is suggested in the brief for the plaintiff in error that the direction of a 
verdict for the defendant was error because the plaintiff was entitled to recover at 
least the premiums paid by her under Code, § 56-519. The policy expressly pro- 
vides for the recovery of the premiums when the policy is avoided because of false 
statements by the insured, but the pleadings were not adapted to enforcing this 
liability. 

A number of allegations were stricken from the petition on special demurrers, 
on the ground of irrelevance and immateriality. These demurrers were properly 
sustained. If all the stricken allegations had been left in the petition, the resuit 
of the case would not have been different. Many of those allegations are insisted 
on by the plaintiff in error as showing fraud by the agents in the procurement of 
the policy. But the suit was brought, not to avoid the policy for fraud, but to 
enforce it. Various grounds of the motion for new trial set up that the court 
erred in rejecting testimony in support of the allegations which had been stricken 
on special demurrer. As the court had already decided that the matters in question 
were irrelevant and immaterial, it was not error to overrule these grounds of the 
motion for new trial. 

A special ground of the motion claimed error by the court in disallowing an 
amendment to the petition which charged: “Plaintiff shows that when the said 
agents of the defendant insurance company solicited the policy sued on as set out 
above, said agents were put on notice verbally by the plaintiff that the plaintiff had 
some years hefore January, 1935, had high blood pressure.” From what has been 
said it follows that the court did not err in disallowing this amendment. 

Tudement affirmed. 

Tenkins, P. J., and Sutton, J., concur. 


SAUNDERS v. IOWA STATE TRAVELING MEN’S ASS'N. No. 43301. 
Supreme Court of Iowa. Dec. 15, 1936. 
270 Northwestern Reporter 407. 
l. PLACE OF CONTRACT. 
That an Iowa mutual benefit accident association had outstanding many mem- 
bership. certificates in Missouri, where it had no agents, property, or office, held 
insufficient to establish doing of business in Missouri so as to make it amenable to 
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service of process there, where each membership certificate was a contract executed 
and to be performed in Iowa (Mo. St. Ann. § 5897, p. 4499). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 
2. SERVICE OF PROCESS. 

Where residence of deceased member at time of issuance of certificate in an 
Iowa mutual benefit accident association was not shown, and association had no 
agents, property, or office in Missouri when sued there on certificate, Missouri 
physician, who had at various times been specially employed to make physical 
examinations of designated Missouri claimants, held not a person aiding or assist- 
ing in adjusting or settling losses upon whom service of process might be had 
where no employment existed at time of service (Mo. St. Ann. § 5897, p. 4499). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

4. SERVICE OF PROCESS. 

Where residence of deceased member at time of issuance of certificate in an 
Iowa mutual benefit accident association was not shown, association maintained no 
office or agents in Missouri, and all its membership certificates outstanding in Miss- 
ouri were contracts executed and to be performed in Iowa, that asseciation had 
previously transacted business in Missouri in settlement of claims held insufficient to 
establish doing of business there at time of service of process (Mo. St. Ann. § 
5897, p. 4499). 

(For other cases, see Insurance, Dec. Dig, § 627[1].) 

5. AGENCY. 

That Missouri physician theretofore specially employed to make physical exam- 
inations of designated Missouri claimants for Iowa mutual benefit accident associa- 
tion was given all relevant information regarding claimants, some of whom settled 
with association for amounts recommended by physician after conference with 
claimants, held insufficient to establish continuous agency so as to give Missouri 
court jurisdiction of association by reason of service of process on physician in a 
subsequent controvery in which physician was not employed (Mo. St. Ann. § 5897, 
p. 4499). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Mitchell, Anderson, and Hamilton, JJ., dissenting. 

Appeal from District Court, Wapello County; George W. Dashiell, Judge. _ 

Law action based upon a foreign judgment, At close of evidence verdict 
was directed in favor of defendant and judgment rendered thereon. Plaintiff has 
appealed. 

Affirmed. 

George L. Davis, of Kansas City, Mo., and Jo R. Jaques, of Ottumwa, for 
appellant. 

" E. C. Mills, of Des Moines, and E. K. Bekman, of Ottumwa, for appellee. 

RicHarps, Justice. 

Defendant is a mutual benefit accident association incorporated under the laws 
of Iowa. It has at no time sought permission to do business in any other state. 
Of its membership of about 70,000 approximately 10 per cent. reside in Iowa, 
3 to 4 per cent. in Missouri, the remainder in other states. Defendant issued a 
certificate of membership to Harry Saunders, He died February 1, 1931, allegedly 
as the result of an automobile accident. His wife, Amy Saunders, plaintiff in this 
action, was the beneficiary of the certificate. She brought suit thereon against 
defendant in the circuit court of Jackson county, Mo., in which county she and 
her husband had been residing. The suit was commenced in February, 1932. 
Defendant entering no appearance, a judgment was rendered against it for $8,350. 
Upon this judgment of the Missouri court plaintiff brought an action against 
defendant in the district court of Wapello county, Iowa. At the close of plaintiff's 
evidence in the trial of the case in Wapello district court, there was a judgment 
for defendant upon a directed verdict, and plaintiff's appeal therefrom is the matter 
now before us. In directing the verdict the Wapello district court found its 
reasons therefor in defendant's contention that the judgment of the Missouri 
court was void for want of jurisdiction, and for want of the due process of law 
required by the Fourteenth Amendment of the Federal Constitution, in that defend- 
ant had transacted no business in Missouri of such a nature and character as to 
warrant an inference that it had subjected itself to the jurisdiction of the courts 
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of that state, and in that defendant by its duly authorized agents at no time was 
present in the state of Missouri where service of summons was attempted. If 
the Missouri court had acquired jurisdiction to render the personal judgment 
against defendant, it was by reason of the delivering by the sheriff of the summons 
and the complaint in that action to Dr. Robinson, pointed out to the sheriff as 
the agent for the defendant. This service upon Dr. Robinson was an effort to 
acquire jurisdiction of defendant in the manner provided by section 5897 of the 
Revised Statutes of Missouri 1929 (Mo. St. Ann. § 5897, p. 4499), which reads: 
“Service of summons in any action against an insurance company, not incorporated 
under and by virtue of the laws of this state, and not authorized to do business 
in this state by the superintendent of insurance, shall, in addition to the mode 
prescribed in section 5894, be valid and legal and of the same force and effect as 
personal service on a private individual, if made by delivering a copy of the 
summons and complaint to any person within this state who shall solicit insurance 
on behalf of any such insurance corporation, or make any contract of insurance, 
or collect or receive any premium for insurance, or who adjusts or settles a loss 
or pays the same for such insurance corporation, or in any manner aids or assists 
in doing either.” 

Defendant, being neither incorporated under the laws of Missouri nor author- 
ized to do business in that state, would quite evidently be amenable to service of 
process in the manner provided by section 5897 if a proper state of facts existed. 
To show such state of facts plaintiff offered evidence tending to establish the 
following: That for four or five years prior to the service upon Dr. Robinson, he, 
as a physician, had been making for defendant all the physical examinations of 
persons in Kansas City having claims under certificates of membership issued by 
defendant; that a report to defendant was made by Dr. Robinson. upon each exam- 
ination; that defendant relied largely upon these reports as to the extent of the 
injuries sustained by such claimant, and as to the amount to be approved by defend- 
ant for settlement of such claims; that defendant’s secretary, as a witness, being 
required to produce all letters of instruction sent to Dr. Robinson to examine 
claimants during the four months preceding the service of the summons, the 
secretary produced carbon copies of thirty-two such letters, each pertaining to a 
different claim; that these letters follow a general form and being with the words, 
“Kindly call upon and examine, in our interests, (name and address of claimant) 
on account of an injury sustained (date of injury)”; that the letters stated the 
name and address of the attending physician; that each letter contained a list of 
previous claims made by the same claimant with the nature of the injuries and the 
amounts and dates of the previous claims, or stated that there had been no 
previous claims; that one of these letters directed Dr. Robinson to make a physical 
examination of one Walker; that Walker as a witness testified that, on February 
8, 1932, he was examined by Dr. Robinson at Kansas City pursuant to defendant’s 
instructions; that the matter he discussed with Dr. Robinson was his settlement, and 
that Dr. Robinson asked him whether he would take $100, and that he (Robinson) 
stated he would recommend it and that anything he recommended the company 
approved; that Walker further testified that he made a settlement for $100 and 
received a check therefor from defendant within three or four days; that he filled 
out some sort of a claim; that Walker testified that no other person represented 
or claimed to represent defendant with reference to a settlement of said claim; 
that witness W. N. Carter testified that as a certificate holder he made a claim 
against defendant for an injury prior to March 1, 1931, and that defendant directed 
Witness to call upon Dr. Robinson in Kansas City; that this witness testified that 
the matter that was discussed between himself and Dr. Robinson was the settle- 
ment of his claim for injuries; that Robinson asked what the witness claimed and 
Robinson, being informed, said it was a fair amount; that Carter testified that 
afterwards he received a check for the amount so discussed; that witness Charles 
Lott testified that in 1929 he was holder of one of defendant’s membership cer- 
tificates and was injured and in the hospital about six months: and that Dr. 
Robinson came to the hospital and examined the injuries, and afterwards called 
at the home of the witness, in Kansas City, Mo., looked over the injury again, 
and wanted to know whether witness desired to make some kind of a settlement, 
and that Dr. Robinson asked whether he would accept $600. The witness further 
testified that he replied he would not do so, that no one on behalf of defendant 
excepting Dr. Robinson offered to negotiate concerning the settlement, and that 
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witness subsequently sued defendant in Iowa. Further evidence relied on by 
plaintiff consists in thirty-two medical reports made by Dr. Robinson in response 
to the thirty-two letters of instruction. Among other things, these reports contain 
a diagnosis and prognosis of the injury and confidential remarks. One of these 
remarks states: “This man’s wound is now healed but he says he is still totally 


disabled. His claim is exaggerated.” These reports also stated how the claimant 


was hurt, what the injury was, how long he claimed to have been disabled, or had 
been disabled, and the doctor’s opinion as to how long he would be disabled. Some 
months there had been five to ten reports, other months one or two. 

From the foregoing matters of evidence plaintiff claims the jury could have 
found properly that for a long period before the service of summons Dr. Robinson 
was aiding and assisting in adjusting and settling losses for defendant within the 


state of Missouri, and consequently the jury could find that he was an agent of 


defendant for the purposes of service of process within the purview of above 
section 5897. 


In controverting plaintiff’s such contention, defendant points out the following 
additional matters appearing in the record: Dr. Robinson received no annual or 
fixed retainer, but a specific fee for each examination and report; that there was 
no arrangement between Dr. Robinson and defendant that compelled defendant to 


keep him as a physician nor anything compelling Dr. Robinson to serve defendants; 


that Dr. Robinson was called on for services as each case arose; that defendant 
has sent requests for examination of claimants to Kansas City doctors other 
than Dr. Robinson. There was testimony that none of these doctors had any 
connection with the company excepting each individual transaction which was ended 
when it was paid for. Defendant never maintained an office excepting in Des 
Moines where its business is transacted and employs no agents. It is shown that 
its practice has been to send circulars to prospects and to its members in Missouri 


and other states with blank applications for membership; that applications for 
membership reach the Des Moines office, usually by mail, at which place the 
application is approved or rejected, and if approved the certificate is mailed at Des 
Moines to the accepted member; that authority to approve applications is vested 
solely in defendant’s board of directors at Des Moines; that defendant does not 


maintain any offices or general agencies in any state other than Iowa; that defendant 
has no property in Missouri; that defendant employs no agents to secure new 


members but gives mementos or presents to persons securing new members, such 
as billfolds, pen, pencil, or knife; that all premiums are payable to defendant at 
its Des Moines office; that there was testimony to effect that the examining 
doctors have no power to settle claims or solicit insurance; that all premiums are 
payable at the Des Moines office; that Dr. Robinson testified that he had no 


authority to make an examination without special request from the defendant, and 
that he never had anything to do with settling losses. 

The question, whether in its avplication to this case above-quoted section 
5897 exhibits an exercise of legislative powers within the lawful bounds of due 
process of law, is not before us because not raised in brief points or arguments 
The points that are relied on by defendant as warranting the court in directing 
the verdict may be thus stated: That defendant was not doing business in Mis- 
souri in such a way as to subject it to process in that state under section 5897. 
and that there was no agent of defendant in Missouri upon whom service of 
process could be made. 

[1] To show “doing business” by defendant in Missouri, plaintiff points out 
that of defendant’s members a large number, probably between 2,000 and 3,000, 
resided in Missouri, from whom assessments were being derived, and to whom 
losses were being paid, and that defendant had engaged in acquiring this mem- 
bership by circularizing prospects and sending out blank applications. But the 
record is that in acquiring these members defendant had no agents present in 
Missouri procuring applications, and the evidence compels the finding that the 
agreement incidental to each membership was a contract executed in Iowa and 
to be performed in Iowa, including the payment of assessments and of indem- 
nities. It cannot be that the volume of the transactions with persons in Mis- 
souri affects the fact that each individual relationship between defendant and 
its members had the characteristics pointed out. We are of the opinion that 
the existence of these many membership certificates in Missouri, each being a 
contract made in and to be performed in Iowa, was not itself sufficient to 
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establish that defendant was doing business in Missouri. This we think finds 
support in following authorities. In Minnesota Commercial Men’s Ass’n_ v. 
Benn, 261 U. S. 140, 43 S. Ct. 293, 295, 67 L. Ed. 573, in a similar state of facts, 
the court said: “It also seems sufficiently clear from Allgeyer v. Louisiana, 165 


U. S. 578, 17 S. Ct. 427, 41 L. Ed. 832; Hunter vy. Mutual Reserve Life Insurance 
Co, [218 U. S. 573, 31 S. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 686], supra, 
and Provident Savings Society v. Kentucky [239 U. S. 103, 36 S. Ct. 34, 60 L. Ed. 


167, L. R. A. 1916C, 572] supra, that an insurance corporation is not doing business 
within a state merely because it insures lives of persons living therein, mails 
notices addressed to beneficiaries at their homes and pays losses by checks from 
its home office. See, also, Pembleton v. Ill. Comtm. Men’s Ass’n, 289 Ill. 99, 
124 N. E. 355.” And the opinion contains the following: “Considering what 
this court held in [citing cases] we think it cannot be said that the association 
was doing business in Montana merely because one or more members, without 
authority to obligate it, solicited new members. That is not enough—‘to 
warrant the inference that the corporation has subjected itself to the local 
jurisdiction, and is by its duly authorized officers or agents present within the 
state or district where service is attempted.’ People’s Tob. Co. v. Am. Tob. Co., 


supra, 246 U. S. [79] 87, 38 S. Ct. [233] 235, 62 L. Ed. 587, Ann. Cas 1918C, 
337.". Oliver v. Iowa State Trav. Men’s Ass’n (C. C. A.) 76 F.(2d) 963, holds 
defendant was not doing business in Texas under a similar state of facts. Stier 
v. lowa State Trav. Men’s Ass’n, 199 Iowa 118, 201 N. W. 328, 330, 59 A. L. R. 


1384, was an action brought upon a judgment rendered in a Missouri court. 
In reliance upon the same Missouri statute involved in this case, the service of 
summons had been made upon one Dr. Bohan, who had been examining claimants 
in Missouri for several years for the defendant largely in same manner as Dr. 


Robinson was doing, The facts in the Stier Case quite generally parallel 


those in the instant case, excepting that there was no evidence of the same 
nature as the above stated testimony of witnesses Walker, Carter, and Lott, and 
there is no showing in the Stier Case that Dr. Bohan received from defendant 
information regarding prior claims, if any, made by the person to be examined. 
In the Stier Case the defendant denied that the Missouri court acquired juris- 


diction by service of summons on Dr. Bohan because he was not its agent, and 
alleged that defendant was not transacting business in the state of Missouri and 


that the Missouri judgment was wanting in due process of law. It was con- 
clusive and the sheriff’s return unimpeachable. Quoting from the opinion: 
“Without restating the facts, it is clear that defendant did not have an office 
or place of business in Missouri, and that Dr. Bohan does not come within any 
of the provisions of the Missouri statute. He was not an agent contemplated as 


one upon whom service of summons might be had. We do not understand 


appellant to claim that he was. The claim is that under the statutes and decisions 


of the courts of Missouri the return of the sheriff is, nevertheless, conclusive.” 
There is this further expression in the opinion: “To the point that the defendant 
was not engaged in the carrying on of business in the state of Missouri, and 
that Dr. Bohan was not its agent nor in charge of its business office, appellee 
cites the following cases: Minnesota Com. Men’s Ass’n v. Benn, 261 U. S. 
140, 43 S. Ct. 293, 67 L. Ed. 573 [and other cases].” The court, holding that the 
sheriff's returns were not conclusive, affirmed the judgment of the lower court 
which held the Missouri judgment void for want of legal service of process on 
defendant. 

[2-4] In support of the proposition that defendant was doing business in Mis- 
souri, and that Dr. Robinson was its agent in said business, on whom process should 
be served, plaintiff urges a further contention not found in the Stier Case. It is based 
on the testimony of witnesses Walker, Carter, and Lott, and on the information as 
to any prior claims, in the letters to Dr. Robinson. Plaintiff’s argument is that, 
trom the testimony of these witnesses, a jury could find that Dr. Robinson was a 
person within the state who was aiding or assisting in adjusting or settling losses 
tor defendant, within the purview of the language of section 5897. The testimony 
of W alker pertains to a transaction on February 8, 1932, ten days prior to the 
service of summons on Dr. Robinson. The testimony of Carter has to do with a 
claim made in March, 1931, and the testimony of Lott concerns a claim made by 


him in 1929, Among the authorities cited by plaintiff to support her argument the 
case of Commercial Mut. Acc. Co. v. Davis, 213 U. S. 245, 29 S. Ct. 445, 418, 53 
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L. Ed. 782, is typical. This Commercial Mutual Accident Company, not incorporated 
in Missouri, had sent into that state one Mason with authority to adjust and settle 
a claim that was being made against the accident company by one Davis. Relyi 

upon the same Missouri statute that is involved in the case at bar, Davis cause 
summons to be served upon Mason as agent of the company while Mason was in 
Missouri on his mission. The opinion states: “When the company sent such an 
agent into Missouri, by force of the statute he is presumed to represent the com- 
pany for the purpose of service, and to be vested with authority in respect to such 
service so far as to make it known to the foreign corporation thus coming within 
the state and subjecting itself to its laws.” The court also said: “We think the 
state did not exceed its power and did no injustice to the corporation by requiring 
that, when it clothed an agent with authority to adjust or settle the loss, such 
agent should be competent to receive notice, for the company, of an action con- 
cerning the same.” It will be noted that in the Davis Case process was served upon 
the agent during the time he was present in Missouri vested with authority to 
transact the business of settling the identical claim to litigate which summons was 
served upon him. There is a distinction between such a situation and that in the 
case at bar, in that Dr. Robinson was not shown to have been in the performance 
of any duties nor vested with any authority with respect to the claims of Walker, 
Carter, Lott, or plaintiff, or of any other certificate holder, at the time of service 
of summons. As a consequence we are unable to agree that the Davis Case controls, 
because in the case before us the evidence of these witnesses does not warrant 
holding that at the time of the service upon Dr. Robinson the defendant by its 
alleged agent Robinson was present, doing business within the state where the 
service was attempted. It is the general rule that the business must be of such a 
nature and character as to warrant the inference that the corporation has subjected 
itself to the local jurisdiction, and is by its duly authorized officers or agents present 
within the state where service is attempted. Consolidated Textile Corp. v. Gregory, 
289 U.S. 85, 53 St. Ct. 329, 77 L. Ed. 1047. It appears to us that the transactions with 
Walker, Carter, and Lott, even if it were conceded that the transactions established 
that in these instances Dr. Robinson was aiding or assisting in adjusting or settling 
losses, fail to establish “doing business” by defendant involving its presence in 
Missouri at the time of the service of the summons on Dr. Robinson. Plaintiff 
urges that sueh conclusion is untenable on account of the holding in Fred Miller 
Brewing Co. v. Insurance Co., 95 Iowa 31, 63 N. W. 565, 568, which was an action 
upon a judgment rendered in a Wisconsin court on account of loss by fire of prop- 
erty in Wisconsin insured under a policy issued by defendant to a resident of 
Wisconsin. The defendant was an Towa corporation, without authority to transact 
husiness in Wisconsin. The summons was served in Wisconsin on one Winchester 
pursuant to a Wisconsin statute providing that when an action is against an insur- 
ance corporation, not organized under the laws of Wisconsin, the summons may 
be served upon whoever solicits insurance on behalf of an insurance corporation 
or property owner or collects any premium, etc. This court held that Winchester was 
defendant’s agent within the definition of the Wisconsin statute and that jurisdic- 
tion of defendant was obtained. But the defendant raised the further contention 
that even if the agency of Winchester was established, yet it was not continuing, and 
that there was no authority to serve the summons upon Winchester when service 
was attempted a year and a half after the policy was issued. Upon this question the 
court said: “A statute of Wisconsin provides that the summons in an action against 
an insurance company not organized under the laws of that state may be served 
on ‘any agent of such corporation, within the definition of section 1977, in the 
state.’ * * * Winchester was an agent, within the definition of that section, in the 
issuing of the policy in question, ‘to all intents and purposes.’ Those purposes included 
being served with a summons in an action on the policy.” From this authority 
plaintiff says it follows that in the case at bar service upon Dr. Robinson was suffi- 
cient although subsequent to the transactions involved in the testimony of Walker, 
Carter and Lott. But plaintiff overlooks the fact that the holding in the Brewing 
Co. Case recognizes that at the time the policy was written the Wisconsin statute 
fixed the specific means of service of process upon the agent Winchester, and this 
became a part of the obligations of the insurance eompany under the policy to its 
policyholder. The same principle is applied in Hunter v. Mut. Res. Life Ins. Co., 218 
U.S. 573, 31 S. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N.S.) 686. Quite different was 
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the alleged agency of Dr. Robinson in the matters related by Walker, Carter, and 
Lott. In the Brewing Co. Case the insurance company was doing business in Wis- 
consin, within the meaning of its laws, when it issued the policy of insurance for 
delivery in that state on property therein located. It was the Wisconsin statute, 
fixing the right of the insured to serve process on the company’s agent who rep- 
resented it in the making of the insurance contract, that imposed a corresponding 
obligation on the company under its policy to respond to such service of summons. 
But in the case at bar there is nothing in the record to support any theory that 
provisions of the Missouri statutes were contemplated by the parties to the insur- 
ance contract as entering thereinto or as imposing any specific obligations on the 
company as in the Brewing Co. Case. This is because it cannot be said on the 
record that the contract was executed in Missouri. It is not even shown that the 
insured was a resident of Missouri when he procured his membership certificate. 
There having been created in the insurance contract no obligation on defendant to 
submit itself to any specific method of service of process in Missouri, it would seem 
to follow that if defendant on occasions voluntarily entered Missouri, by doing 
business of a temporary character through an agent, its right to depart from that 
state by concluding the business was not impeded by any duty owing plaintiff. There 
seems to be no foundation on which to rest a holding that defendant was under 
obligation to plaintiff to remain in the state for the purpose of service of process 
after the three alleged instances of doing business, not associated with plaintiff 
or her decedent, had terminated. 

[5] There remains for discussion a matter of evidence not considered in 
arriving at the foregoing conclusion. Reference is to the fact that in each letter 
of instructions from defendant to Dr. Robinson there was related the dates and 
amounts of all claims the person to be examined had previously made against 
defendant, together with the nature of the claimant’s injuries. Plaintiff argues 
that this evidence, associated with the large number of examinations made by 
Dr. Robinson over a period of years, and associated with the testimony of 
Walker, Carter, and Lott, was sufficient to generate a jury question whether 
defendant had covertly engaged Dr. Robinson to aid or assist generally in 
adjusting or settling the claims against defendant arising in Kansas City. Plain- 
tiff claims that if such arrangement existed it would be in its nature a con- 
tinuous and constant presence of defendant’s agent Dr. Robinson, in Missouri, 
though the occasions of rendering assistance were intermittent, as would be 
the service of a resident agent soliciting insurance as prospects might be dis- 
covered. Plaintiff urges that such continuous presence in Missouri of the 
agent, Dr. Robinson, warranted the service of summons as made in this case, 
though the agent was not actually examining amy claimant on the day of the 
service. 

In Joyce Company v. Rohan, 134 Iowa, 12, 111 N. W. 319, 120 Am. St. Rep. 
410, it is stated to be a general rule of law that whatever evidence has a tendency 
to prove an agency is admissible even though it be not full and satisfactory, 
and it is the province of the jury to pass upon it. But applying this rule, we 
have much difficulty in looking on the information in the letters as having 
a tendency to prove a continuous agency, though this information be considered 
in connection with plaintiff’s other testimony. The necessity that such informa- 
tion be in the medical examiner’s hands, as a safeguard against any persons 
engaged in making baseless or manufactured claims against defendant, is so 
apparent and fundamental that it would seem to render quite remote and 
captious the inference suggested by plaintiff. The information in the letters 
appeals to plaintiff as a suspicious circumstance, but we are unable to hold that 
it rises to the dignity of evidence tending to prove a continuous agency, and 
ts weight, if any, in establishing plaintiff’s inference, is too negligible to 
warrant a holding that the district court erred in directing the verdict. 

_ For the reasons indicated the Missouri court did not acquire jurisdiction 
of defendant. There are authorities with which this opinion does not accord, 
but our conclusion follows previous pronouncements of this court, and other 
authorities that appeal to us as well reasoned and sound. We think too our 
conclusion does no violence to the general purposes of statutes such as above 
quoted section 5897. That is, running through the opinions of many courts 
is found the thought that a vast amount of business is now being done by cor- 
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porations chartered in states other than those in which they are transacting 
a part of their business, and justice requires that some fair and reasonable 
means should exist for bringing such corporations within the jurisdiction of the 
courts of the state where the business was done out of which the dispute arises, 
The reason we think our conclusion does no violence to this general-purpose is 
the fact that in this case the insurance contract was not made in Missouri, nor 
does it even appear that the insured was a resident of that state when the 
contract originated. 

The judgment of the district court is affirmed. 

Affirmed. 

Albert Kintzinger, Donegan and Stiger, JJ., concur. 

Mitchell, Justice, dissents. 


WILLIAMS v. GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND. No. 33057. 
Supreme Court of Kansas. Dec. 12, 1936. 
62 Pacific Reporter (2d) 856. 
PROXIMATE CAUSE. 

Where insured sustained accidental injury for which he was paid and from 
which he had fully or substantially recovered when he sustained second acciden- 
tal injury, insurer /ield liable for effects caused by second injury under accident 
policy insuring against effects resulting directly and “exclusively of all other 
causes” from bodily injury by accident, since quoted words mean that, if aceident 
is shown to be cause of injury for which action is brought, insured can recover. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


Syllabus by the Court. 

An accident policy insured against “the effects resulting directly and 
exclusively of all other causes * * *” from bodily injury by accident. The 
assured sustained an accidental injury June 19, 1934, for which he was paid and 
from which he had fully, or substantially, recovered by March 9, 1935, when he 
sustained a second accidental injury. Held, the insurer was liable for the effects 
caused by the second injury. 

Appeal from District Court, Sedgwick County, Division No. 1; Ross 
McCormick, Judge. a 

Action by Murel L. Williams against the General Accident Fire & Life 
Assurance Corporation, Limited, of Perth, Scotland. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

Austin M. Cowan, C. A. McCorkle, J. D. Fair, W. A. Kahrs, and Robert 
H. Nelson, all of Wichita, for appellant. 

C. H. Brooks, Howard T. Fleeson, Fred W. Aley, Carl G. Tebbe, Wayne 
Coulson, and Paul R. Kitch, all of Wichita, for appellee. 

Harvey, Justice. 

This was an action on an accident insurance policy. The jury answered 
special questions and returned a general verdict for plaintiff for $640, on which 
judgment was rendered. Defendant has appealed. 

The principal question presented here is whether under the facts shown 
and the terms of the policy plaintiff is entitled to recover any sum. The policy 
was issued August 22, 1930, and kept in force by successive payments of premium. 
On June 19, 1934, plaintiff sustained injuries to his left thigh and a sacroiliac 
sprain in an automobile accident. He was treated for these injuries at a 
hospital and at home, but was able to return to his work, that of a postal clerk, 
in August, 1934. For that injury defendant settled with him August 3, 1934. 
At the time he returned to work he had not fully recovered and used a cane. 
His condition continued to improve; he could do his work easier, and resumed 
most of his normal activities, among others attending shows and dances. In 
November, 1934, he went to a doctor because the pain in his left leg was not as 
well as he thought it should be. At that time he knew of no trouble in his back. 
Every few days, from November 17, 1934, until the latter part of the next 
February, the doctor gave him electric diathermic treatments to the back. 
The diathermy machine used is one which produces a rapidly oscillating current 
generating heat. The doctors also had him use a high corset made of heavy 
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canvas, with steel stays, which went around his waist with straps over the 
shoulders, the lower portion being a sacroiliac belt, and he was instructed to 
sleep on a bed without springs. He was in the doctor’s office as late as Feb- 
ruary 28, 1935, but was not examined or treated on that occasion. At an earlier 
examination that month the doctor found definite improvement, and noted on 
his record, “The pain does not radiate into his hip, knee or foot,” but he occas- 
ionally had some little pain in the left sacroiliac area. The doctor testified that 
he “probably” had not fully recovered by the time of his second accident, for 
which recovery was sought in this action. Plaintiff had continued to wear the 
corset during the daytime until his second accident. Answering a special ques- 
tion, the jury found that at the time of his second accident plaintiff had fully 
recovered from the injuries sustained in June, 1934. » 

On March 9, 1935, while getting out of the bathtub, plaintiff slipped and 
fell in such a way that the “small” of his back struck the faucets of the tub, 
causing him serious injury. He was taken to a hospital where an operation was 
performed upon the vertebrae of the back.. He was in the hospital 10 days, 
then confined to his home 2% months, when he returned to his work at the post 
office, but was able to work but an hour or two a day when he would have 
to lie down, and was paid for the time he worked. Since there is no complaint 
here of the amount of the verdict if plaintiff is entitled to recover, we shall not 
further detail his injuries. In making his claim under the policy for that accident 
he was asked, and answered, among other questions, the following: 

“Q. Are you now, or have you ever been, subject to or affected by any other 
injury or disease, deformity, infirmity or weakness? A. Yes, back weakened in 
first injury.” 

The policy sued upon contains this provision: 

“This policy insures against—(1) the effects resulting directly and exclusively 
of all other causes, from bodily injury sustained during the life of this policy 
solely through external, violent and accidental means. * * * ” 

Appellant contends that under correct rules of law applied to the evidence 
in this case the second accident, exclusively of all other causes, did. not create 
the disability for which this action was brought. Appellant contends the evidence 
clearly shows plaintiff’s back had been weakened by the former accidental injury, 
that he had been treated for this to within a few days of the second injury, and 
at that time was still wearing, during the daytime, the sacroiliac belt and corset; 
and it is argued the answer that he had fully recovered from the first injury 
when he sustained the second, returned by the jury to a special question, should 
have been set aside on its motion as being contrary to the evidence. 

The legal question raised is the interpretation to be given to the language of 
the policy, “exclusively of all other causes.” On this there are two lines of authori- 
ties. One line of authorities, upon which appellant relies, construes the language 
used in the policy to mean that, if the insured had any disease or physical ailment, 
from any cause, at the time of the accidental injury for which he seeks to recover 
under the policy, and is unable to show clearly that such disease or ailment was 
not reflected in some degree in the injurious results of the accident, there can 
be no recovery under the policy. Under these authorities it is practically impossible 
for any but the physically sound to recover on an accident policy containing the 
language used, or tantamount to that used, in the policy here involved, and they 
place the burden on plaintiff to show that the full effect of the injury following the 
accident was independent “of any preexisting disease, or bodily infirmity, as a 
contributing cause thereof.” See Crandall v. Continental Casualty Co., 179 Ill. App. 
330, 339, and Kerns v. Aftna Life Ins. Co. (C. C. A.) 291 F. 289, citing many 
earlier cases. 

The other line of authorities, recognizing the fact that many persons not 
physically sound in every respect carry accident insurance policies, take what seems 
to us a more rational view and construe the language of the policy to mean that, 
if the accident be shown to be the cause of the injury for which the action is 
brought, plaintiff can recover. Benefit Ass’n of Ry. Employees v. Armbruster, 
224 Ala. 302, 140 So. 356; Fidelity & Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 
995, 44 L. R. A. (N. S.) 493; Missouri State Life Ins. Co. v. Barron, 186 Ark. 
4, 52 S.W.(2d) 733; Rinaldi v. Prudential Ins. Co., 118 Conn. 419, 172 A. 777; 
Jones v. Gen. Accidént, Fire & Life Assurance Corp., Ltd., 118 Fla. 648, 159 So. 
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804, 805; Pacific Mutual Life Ins. Co. v. Meldrim, 24 Ga. App. 487, 101 S. E. 305; 
Kokomo Life, etc., Ins. Co. v. Wolford, 90 Ind. a 395, 167 N. E. a Provident 
Life & Accident Ins. Co. v. Watkins, 256 Ky. 645, 76 S.W. (2d) 889; Carnelious 
v. Louisiana Industrial Life me Co., 18 La. App. 739, 138 So. 533; Collins y, 
Casualty Co. of America, 224 Mass. '327, 112 N. E. 634, ie ee te 1916E, 1203; 
Kangas v. New York Life Insurance Co., 223 Mich. 238, 193 N. W. 867; United 
States Fid. & Guar. Co. v. Hood, 124 Miss. 548, 87 So. 115, 15 A. L. R. 605; 
Martin v. Travelers’ Ins. Co. (Mo. App.) 247 S. W. 1024; Smith v. Washington 
Nat. Ins. Co. (Mo. App.) 91 S.W.(2d) 169; Moon v. Order of United Commercial 
Travelers, 96 Neb. 65, 146 N. W. 1037, Ann. Cas. 1916B, 222; Langeberg v. I. B. M. 
Accident Ass'n, 57 S. D. 226, 231 N. W. 930; Provident Life & Accident Ins. Co. y, 
Ivey, 18 Tenn. App. 106, 73 S.W.(2d) 706; Kearney v. Washington National Ins. 
Co., 184 Wash. 579, 52 P. (2d) ad Equitable Life Assur. Soc. v. Gratiot, 45 Wyo. 
ag 14 P.(2d) 438, 82 A. L. R. 1 

This list is far from ian A much more extended one may be found in 
Accidental Means, by Cornelius, c. V, pp. 112 to 159, where the author has classified 
the cases under stated propositions. Without passing upon the accuracy of this 
classification, most of the courts look to the evidente to see whether the accident 
caused the injury for which the action was brought. Many of the cases use the 
term “proximate cause,” as do some of the leading authorities. Cyclopedia of 
Insurance Law, by Couch, c. XXV; Richards on the Law of Insurance (4th Ed.) 
§ 393 et seq.; 1 C. J. 432, 452; 14 R. C. L. 1265; Cooley’s Briefs on Insurance 
(2d Ed.) p. 5297 et seq. Cornelius, p. 147, criticizes the use of the term “proximate 
cause,” but the term has also been thought not to be the best to use in negligence 
cases. In some of the cases cited these terms are used, “efficient and predominating 
cause,” “independent and sufficient cause,” “sole moving and active cause.” But, 
without regard to the characterizing words used, the proper inquiry, and the one 
usually made, is whether the injury for which suit was brought was caused by 
- accident. When that is controverted generally it is held to be a question for 
the jury. 

This case was tried in accord with the line of authorities last above referred 
to. The court instructed the jury if the accident of March 9, 1935, was the proxi- 
mate cause of the injuries for which plaintiff sought to recover they should find 
for plaintiff. This instruction was not erroneous. 

Appellant cites Pacific Mut. Life Insurance Co. v. Despain, 77 Kan. 654, 95 
P. 580, as holding to the contrary. We do not so read the case, especially in view 
of the later appeal in the same case (81 Kan. 722, 106 P. 1027) which makes it 
clear neither the litigants nor the court so construed it. 

There is not much else in this case. While there is a conflict in the evidence 
as to whether plaintiff had fully recovered from the first injury when he sustained 
the second—and perhaps the weight of the evidence is that he had not—the answer 
of the jury to that question cannot be said to be wholly without evidence to sustain 
it, and it was approved by the trial court. 

A question is raised as to misconduct of the court because of a remark con- 
cerning the evidence made in the hearing of the jury. No point was made of this 
upon the hearing of the motion for a new trial and it is not available here. In 
any event, perhaps it would not be held sufficient to require a reversal. 

The judgment of the court below is affirmed. 


REED v. CONTINENTAL CASUALTY CO. No. 5399. 
Court of Appeal of Louisiana. Second Circuit. Jaa. 5, 1937. 
171 Southern Reporter 491. 


2. TIME OF ILLNESS. 

Evidence held to establish that insured’s illness developed to his knowledge 
before sick benefit stipulation of policy became effective, precluding recovery 
for illness. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from City Court of Alexandria, Parish of Rapides; J. B. Nachman, 
Judge. 

Action by Sylvester V. Reed against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and action dismissed. 





Acc. ] Reed v. Continental Casualty Co. 


Hawthorn, Stafford & Pitts, of Alexandria, for appellant. 

Isaac Wahlder, of Alexandria, for appellant. 

TALIAFERRO, Judge. 

On June 10, 1935, defendant issued to plaintiff a sick and accident policy 
wherein it agreed to pay him monthly sickness indemnity of $40 under certain 
enumerated conditions. For its own purposes the policy contains the following 
definition of sickness: 

“«Sickness’ as used in this policy means bodily sickness or disease contracted 
and commencing after this policy has been in force for not less than fifteen 
consecutive days from its date and causing loss of time commencing while this 
policy is in force.” 

Plaintiff developed illness from jaw infection in June of such nature and 
seriousness as to render him eligible to demand and receive sick benefits stipu- 
lated in the policy, provided if at that time the sickness indemnity clause was 
in effect, and this sickness continued until September 5, 1935. Having made 
demand on defendant to indemnify him for the said period at the said rate, 
which was refused, he brings this suit to recover the amount claimed to be due 
him, plus penalty and attorney’s fee authorized by Act No. 310 of 1910. Defend- 
ant resists the suit. 

The sole ultimate controverted fact in the case upon which a decision rests 
is: When did the illness from which plaintiff suffered have its commencement? 

laintiff’s suit is predicated upon the contention that it began on or subsequent 

to June 25th. Defendant asserts that the illness commenced, within the mean- 
ing of the policy, prior to June 25th, and admits liability if it had its beginning 
on or subsequent to that date. ; 

The court a quo gave judgment for the principal amount sued for, but 
rejected plaintiff’s demands in other respects. Defendant has prosecuted this 
appeal. 

A question of fact only is involved. The policy contract is the law of the 
case. No effort is made to escape the effect of its unambiguous provisions  per- 
tinent to the issue tendered by the pleadings. If plaintiff’s illness began within 
fifteen days of the policy’s date, he is not entitled to recover. A close study 
of the record convinces us that his illness developed to his knowledge before 
the sick benefit stipulation of the policy became effective. 

Plaintiff visited Dr. McBride’s office in the city of Alexandria, La., for treat- 
ment prior to and on June 29th. On the latter visit Dr. McBride was absent. 
His associate, Dr. Pierce, treated plaintiff’s swollen jaw. A note of this visit was 
made in Dr. Pierce’s records. Plaintiff contends that this was his first visit to a 
physician for treatment for the trouble, but in this he is in error, as it is virtually 
conceded that his jaw was first treated by Dr. McBride. Dr. McBride is quite 
positive that plaintiff first visited his office on June 25th, but as he was a 
charity patient, no record was made of it. He is also positive that the diseased 
condition of the jaw then obvious certainly had its incipiency not less than four 
or five days prior. He states that such affection does not develop fully over- 
night. Corroborative of his independent recollection as to the date of said visit, 
the “Physician’s Preliminary Report on Illness” of claimant, made out by the 
doctor, was introduced in evidence. It is dated July 29, 1935, and states that 
plaintiff was first examined by him on June 25th. The blank for this report was 
sent to plaintiff by defendant’s Chicago office. It was evidently delivered to the 
doctor by plaintiff or by some one at his suggestion. On the reverse side of 
this report is a blank “Claimant’s Preliminary Notice of Illness.” This was 
also completely filled out and signed “Sylvester V. Reed.” It is stated therein 
that plaintiff became ill and quit work on June 25th. He denies emphatically 
that he signed this report or authorized its execution by any one else. The paper 
containing the two reports was mailed back to defendant, and on their receipt 
it wrote and mailed to plaintiff a letter acknowledging receipt thereof and therein 
asked him the three following questions: 

1. On what date did you notice that you were becoming ill? The answer 
is June 23d. 

_ 2. On what date was it necessary for you to quit work because of your 
illness? The answer is June 25th, 

3. How many days prior to June 25th, the day you first had the doctor, did 
you have this trouble? The answer is two or three days. 
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He denies any knowledge of this letter and denies that he answered or 
authorized the answering of said questions. At all events, the letter with the 
answers was mailed to and received by defendant in due course. A similar 
letter was sent to Dr. McBride, and he therein reaffirmed June 25th as the 
date plaintiff first called on him. 

[1] Plaintiff admits that he made out and mailed to defendant proof of his 
claim for ‘sickness (evidently referring to the report above mentioned), on 
forms sent him by defendant. He admits the claim was denied after submission 
of the proofs. He does not contend, and it is not suggested, that any other proof of 
claim than that above discussed was made out by him and sent to defendant. We are 
sure there was none. In view of these impelling facts, we have no hesitancy in con- 
cluding that plaintiff authorized the making of said report, if he did not actually sign 
it himself, and supplied the answers to the questions propounded to him in the 
follow-up letter. On objection the lower court declined to admit these two 
papers in evidence. They are attached to a formal bill of exceptions and are 
before us. We think, in view of the above-enumerated facts and circumstances, 
both were admissible. They were executed at a time not suspicious and fully 
corroborate Dr. McBride’s testimony on the sole issue in the case. It may also 
be noted that plaintiff says that his jaw ailment developed two or three days 
before June 25th, which also corroborates Dr. McBride’s opinion to the effect 
that the diseased condition of plaintiff’s jaw on June 25th did not suddenly arise. 
Some letters to defendant, purporting to be signed by plaintiff, were offered 
in evidence and excluded because he denied their authorship and it was not 
otherwise proven. These contain information and refer to iacts relative to the 
claim sued for, and plaintiff's sickness, of which only he or some member of his 
immediate family had knowledge or would have been interested in. They 
are not favorable to defendant’s position. It is unnecessary to consider them 
to reach a conclusion confidently deemed to be a correct one. 

{2] After plaintiff's claim was rejected, he asked Dr. McBride for a written 
statement showing the date of his first visit to him. The request was referred 
to the doctor’s secretary, who only found the entry in Dr. Pierce’s record of 
June 29th. She wrote out a brief statement of the fact, affixed Dr. McBride’s 
signature thereto, and delivered it to plaintiff. This statement is relied on 
strongly to corroborate plaintiff's testimony, The two doctors have fully 
explained the matter. We are sure it has no important bearing on the case. 
The commencement of plaintiff's sickness, in point of time, was not within the 
coverage of the policy. 

For the reasons herein assigned, the judgment appealed from is reversed, 
annulled, and set aside; plaintiff’s suit is dismissed and his demand rejected, at 
his cost. 


HURLEY v. METROPOLITAN LIFE INS. CO. 


Supreme Judicial Court of Massachusetts. Bristol. Dec. 1, 1936. 
5 Northeastern Reporter 16, 
1. AUTOPSY. 


Autopsy provision of accident policy held valid. 
(For other cases, see Insurance, Dec. Dig. § 549.) 
2. AUTOPSY. 


Compliance with autopsy provision of accident policy is a condition precedent 
to right to payment of loss. 


(For other cases, see Insurance, Dec. Dig. § 549.) 
3. BURDEN OF PROOF. 


In action on accident policy, burden of proving compliance with autopsy 
provision, excuse for noncompliance, or waiver of defense based upon noncom- 
pliance, is on beneficiary when demand is reasonably made. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

4. DEMAND. 

In action on accident policy permitting autopsy, evidence held to establish that 
insurer prior to burial made a demand for an autopsy and that beneficiary, through 
her agent, refused permission therefor before burial and deferred decision as to 
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permitting autopsy thereafter, and that beneficiary never communicated permission 
for an autopsy. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 


6. DEMAND. 

In action on accident policy permitting autopsy, evidence held to show that 
insurer’s request for an autopsy was reasonable as a demand and as to time when 
it should have been had. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

7, WAIVER. 

Insurer held not to have waived defense of noncompliance with autopsy pro- 
vision of accident policy where insurer forwarded proofs of loss to beneficiary 
after beneficiary had refused to permit an autopsy before burial and deferred 
her decision as to permitting autopsy after burial pending further investigation 
and did not at any time communicate such permission. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Report from Superior Court, Bristol County; Collins, Judge. 

Action of contract by Marietta C. Hurley against the Metropolitan Life Insur- 
ance Company. On report from the Superior Court where, following the recording 
of a verdict for the plaintiff in the sum of $5,975, verdict was ordered for the 
defendant pursuant to leave reserved. 

Judgment ordered for the defendant. 

J. L. Hurley, W. A. Torphy, and J. P. McGuire, Jr., all of Fall River, for 
laintiff. 

' D. J. Lyne and J. P. Rooney, both of Boston, for defendant. 

Pierce, Justice. 

‘This is an action brought by Marietta Hurley, the beneficiary named in a 
certain accident and health policy numbered 494162 A. H., issued by the defendant 
on the life of her husband, Frank A. Hurley. The policy is dated February 4, 
1930, and obligated the defendant to pay the plaintiff the sum of $5,000 if the 
insured died from the results of bodily injuries caused, directly and independently 
of other causes, by violent and accidental means. 


At the conclusion of the evidence the defendant, in writing, moved that a 
verdict be directed in its favor. This motion was denied and the case was sub- 
mitted to the jury under reserved leave. There was a verdict for the plaintiff 
for the principal and interest. The judge directed a verdict for the defendant, and 
reserved the case for the consideration of this court, with the stipulation that 
‘If the Judge was right in his direction of a verdict for the defendant, judgment 
is to be so entered. If the Judge was wrong in directing a verdict for the defendant 
under reserved leave then judgment is to be entered for the plaintiff on the verdict 
in the sum of five thousand nine hundred and seventy-five dollars ($5,975).” 

The evidence, in its aspect most favorable to the plaintiff’s contention discloses 
that, on July 3, 1930, the insured stepped into the opening of a trap door, which 
was in the floor of a closet or cupboard connected with a bedroom, and sustained 
injuries. This trap door opening was about two feet square, was level with the 
floor, and about six inches in from a woolen drapery, which was suspended in 
front of the closet and had to be pushed back for one to enter. The trap door 
when opened went back toward the outer wall of the closet, and remained without 
fastening in that position. The opening in the floor afforded access to a vertical 
ladder, six or seven feet in length, which led to a preserve closet in the cellar. There 
was no witness to the insured’s accident, which he described, in substance, as 
follows: He did not know that the trap door was open. He pulled back the drapery, 
above described, with his left hand and stepped into the closet. His right foot 
went down into the opening, his left leg bent under him, he twisted and went down, 
and his lower back, just about on the buttocks on the right hand side, struck 
the edge of the floor. He grasped a coat hanging in the closet, and attempted to 
pull himself up. The coat slipped, but he pulled once more and succeeded in 
getting up. Later on the same day, and on the four following days, the insured 
complained of dizziness and of pain in his back and head. On July 8, 1930, at about 
eleven o’clock in the morning the insured was engaged in conversation with several 
persons in a building in Barnstable, Massachusetts. While so engaged he complained 
of a pain in the back of his head, and fell to the floor. His face was very red, 
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his lips and tongue were blue, and he gasped for breath. His companions put 
him in an automobile and started for the hospital at Hyannis. On arrival at the 
hospital he was pronounced dead. 

There was conflicting evidence as to the cause of the insured’s death. A 
medical expert, called by the plaintiff, testified that in his opinion the death of the 
insured was attributable to the accident. As a basis of his opinion he said he 
believed that the fall of the insured and the blow received by his falling caused 
a blood clot in a vein, called “vena cava,” which moved through the blood stream 
into the lung, causing death. The only medical expert called by the defendant 
testified that in his opinion the insured had died from heart disease. Both experts 
apes ae a rather simple autopsy would have established with certainty the cause 
of death. 

During the trial the defendant admitted “that the proof of claim was season- 
ably filed, that as a proof of claim it complied with the requirements as provided 
in the policy, [and] that in accordance with the terms of the policy seasonable 
notice of the death was given to the defendant.” 

On the night of July 8, 1930, the body of the insured was taken to his mother’s 
house in Fall River. One Joseph L. Hurley, a brother of the deceased who acted 
as attorney for the plaintiff in all her dealings with the defendant after the death 
of the insured, had a talk on July 9, 1930, with one Guillette, an agent of the 
defendant, informed him of his brother’s death, and was told by Guillette that 
he would report the death of the insured at the home office of the defendant. On 
July 10, 1930, at about ten o’clock in the forenoon, Thomas F. Hickey, superin- 
tendent of claims of the accident and health division of the defendant, talked 
over the telephone with Joseph L. Hurley. As a result of the talk, Hickey consulted 
certain doctors, and then prepared a letter (a copy of which is printed in the 
record) addressed to the plaintiff drawing her attention to standard provisions, 
section 8, of the policy, in regard to the right of the defendant to have an autopsy. 
This letter recites the necessity for an autopsy to determine the true cause of 
death of the insured, and requested an opportunity for the defendant to make 
an autopsy. Hickey, after the preparation of the letter, went to the house in Fall 
River where the body of the insured then was, and where preparations were being 
made for the funeral to be held on the following morning. He arrived at the house 
of the insured’s mother at about two o'clock in the afternoon and there met the 
plaintiff. Something was said then about an autopsy in the presence of the plaintiff 
and John Hurley, a brother of the insured, and Hickey handed his written request 
to the plaintiff. Hickey was told by the plaintiff, or by John Hurley in her 
presence, to await the arrival of Joseph L. Hurley, the plaintiff’s attorney. Hickey 
stayed at the Hurley house throughout the afternoon, but Joseph L. Hurley did 
not appear. He left the house at six o’clock in the evening, and returned at about 
seven. Joseph L. Hurley was then present. Hickey talked with Hurley and 
requested permission to make an autopsy. The written request and a carbon copy 
were at hand throughout the conference. At the close of the conference Joseph 
L. Hurley wrote upon the written request for permission to make an autopsy 
and upon the carbon copy thereof the following: “I hereby refuse to grant the 
Metropolitan Life Insurance Company the privilege to make autopsy on the body 
of Frank A. Hurley, deceased, prior to burial but will defer decision as to per- 
mitting autopsy after burial, pending further investigation and consideration. 
Marietta C. Hurley By her Attorney, (signed) Joseph L. Hurley.” Shortly after 
Hickey left the house and did not return. The insured was buried on July 11, 
1930. At no time thereafter did the plaintiff or her attorney notify the defendant 
that it could make an autopsy after burial. On July 14, 1930, the defendant sent 
to Joseph L. Hurley the necessary forms for proof of claim in regard to the 
policy. Under date of October 8, 1930, the defendant received the complete proof 
of claim, and on October 17, 1930, jt notified the plaintiff's attorney that the 
defendant had been denied the right to make an autopsy in accordance with the 
provisions of the policy. 

[1-4] By the “Standard Provisions” of the policy, section 8, it is provided that 
“The Company shall have the right and opportunity to examine the person of the 
insured when and so often as it may reasonably require during the pendency of 
claim hereunder, and also the right and opportunity to make an autopsy in case 
of death where it is not forbidden by law.” It is universally held that the foregoing 
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provision in an accident policy is a reasonable provision for the proper protection 
of the insurer against fraudulent claims, and also against claims which although 
made in good faith are not valid. Sheehan v. Commercial Travelers’ Mutual 
Accident Association of America, 283 Mass. 543, and cases collected at page 549, 
186 N. E. 627, 88 A. L. R. 975. When demand by the insurer is reasonably made of 
the beneficiary or of persons legally representing such beneficiary, compliance with 
the provisions of the section become a condition precedent to the plaintiff’s right to 
request compensation for the injury or payment of the loss, and the burden of 
proving compliance, excuse for non-compliance, or waiver of defence based upon 
non-compliance, rests upon the insured or the beneficiary of the insured. Sheehan 
v. Commercial Travelers’ Mutual Accident Association of America, 283 Mass. 543, 
549, 550, 186 N. E. 627, 88 A. L. R. 975, and cases cited. The plaintiff and defend- 
ant agree that the plaintiff, widow of the insured and beneficiary under the insur- 
ance policy, had the right of possession of the body of the insured for the purpose 
of burial or other lawful disposition, including an autopsy, in the absence of a dif- 
ferent provision by the deceased. Vaughan v. Vaughan (Mass.) 200 N. E. 912; 
Clay v. AStna Life Ins. Co. (D. C.) 53 F.(2d) 689. The undisputed evidence shows 
that the defendant, prior to the burial of the insured, made a demand on and request 
in writing of the plaintiff for permission to make an autopsy on the body of the 
insured. This writing contained a request that the plaintiff signify, in writing, her 
assent to or dissent from the proposed autopsy to be performed before or after 
burial. The plaintiff through her agent refused in writing to grant permission for 
an autopsy before burial and stated, in writing, that she would defer her decision 
as to permitting an autopsy after burial pending further investigation and considera- 
tion—and thereafter she never communicated to the defendant her permission for 
an autopsy. 

(5, 6] The plaintiff’s contention, and reply to the defendant’s position, is 
that there is no direct evidence in the record that Joseph L. Hurley was ever 
given specific authority either to grant or to refuse an autopsy, and that upon 
the evidence most favorable to her there is no evidence that any request or 
demand for an autopsy was made upon her. In support of her position she 
invokes the rule that while an attorney has broad powers in respect to the 
management and prosecution of a case affecting the remedy, he cannot do 
things which impair the cause of action without specific authority from his 
client. Friedberg v. Jablon, 287 Mass. 510, 514, 192 N. E. 49; Butler v. Sovrensky, 
275 Mass. 88, 175 N. E. 173; Moulton v. Bowker, 115 Mass. 36, 40, 15 Am. Rep. 
72. This position is met and overcome by the undisputed testimony of Hickey 
that he remained at the house where the body of the insured was, at the request 
of the plaintiff, from two o’clock in the afternoon of July 10, 1930, until seven 
o'clock of that day, in order to discuss the matter of the autopsy with the 
plaintiff's attorney, Joseph L. Hurley; and that after the interview with the 
said attorney the paper was signed. On all the facts, taken in the aspect most 
favorable to the plaintiff, we think the jury were required to find, as a matter 
of law, that the request for an autopsy was reasonable as a demand and as to 
the time when it should be had. 

[7] The evidence on the question of waiver was entirely independent. It 
appeared that after the defendant had made its request for an autopsy the 


plaintiff refused to permit an autopsy before burial, and stated in writing that 
she would “defer decision as to permitting autopsy after burial, pending further 
investigation and consideration.” The plaintiff forwarded proofs of loss to the 
defendant at various times after July 14, 1930, until October 17, 1930, when it 
notified the plaintiff that its demand for an autopsy had been refused. Waiver, 
of the defence of non-compliance with the provision in question, in the circum- 
stances of the case at bar could have been inferred only from an expressed inten- 
tion on the part of the defendant so to do, or for reasons which induced the 
plaintiff not to perform the conditions precedent in question. 

Upon consideration of the whole case, we are of opinion that the jury would 
not be warranted in finding (a) that the plaintiff complied with the conditions 


in question, (b) that the plaintiff was excused from compliance, or (c) that the 
defendant waived the defence of non-compliance. The judge was right in 


directing a verdict for the defendant. It follows that judgment is to be entered for 
the defendant, and it is 
So ordered. 
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STATE ex rel. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA v. SHAIN et al., Judges. No. 34788. ; 
Supreme Court of Missouri, Division No. 2. Nov. 17, 1936. 
98 Southwestern Reporter (2d) 597. 
1. NOTICE OF ACCIDENT. 

Insured’s failure to give notice of accident within time required by accident 
insurance contract avoided liability. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. BURDEN OF PROOF. 

Insured who failed to give notice of accident within time required by acci- 
dent insurance contract had burden of proof that he was physically unable to 
give notice as required. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

3. SETTLEMENT. 

Where insured, who failed to give notice of accident within time required 
by accident insurance contract, contended that he was excused because of his 
condition, compromise settlement and release executed by parties held supported 
by valuable consideration and a bar to action on contract, since bona fide dispute 
existed as basis therefor. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. RELEASE. 

Evidence that release from liability on accident insurance contract was 
procured by insurer’s agent by informing insured that he did not accept amount 
offered he would not get anything and that insured signed release because he 
owed for medical attention and care and had no money held insufficient to sup- 
port charge of “duress,” where agent did not threaten suit, and insured did not 
testify that he signed release under duress. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

8. RELEASE. 

Insured held required to tender back consideration obtained for release to 
maintain action on accident insurance contract, since, if procured by duress, release, 
which was supported by valuable consideration, was not void but only voidable. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Certiorari by the State, on the relation of the Order of United Commercial 
Travelers of America, against the Honorable Hopkins B. Shain and others, Judges 
of the Kansas City Court of Appeals, to quash the opinion and record of that court 
in the case of Jackson against the Order of United Commercial Travelers of 
America [89 S.W.(2d) 536]. 

Record and opinion quashed. 

Montgomery, Martin & Montgomery, of Sedalia, for petitioner. 

Fred F. Wesner, F. M. Ross, and E. W. Jones, all of Sedalia, for respondents. 

WEsTHUES, Commissioner. 

Relator seeks to quash the opinion and record of the Kansas City Court of 
Appeals in the case of Jackson y. Order of United Commercial Travelers of 
Amercia, reported in 89 S.W.(2d) 536. It will be noted that Judge Bland dissented. 
Relator alleges that the opinion of respondents is in conflict with the controlling 
opinions of this court. It js asserted that respondents’ opinion, in holding that 
there was sufficient evident of duress to avoid a release in compromising a claim, 
is in conflict with opinions of this court in the cases of : McCormick v. City of St. 
Louis, 166 Mo. 315, loc. cit. 332, 65 S. W. 1038: Wood v. Kansas City Home Tele- 
phone Co., 223 Mo. 537, loc. cit. 557, 123 S. W. 6, loc. cit. 12; McCoy v. James 
T. McMahon Construction Company (Mo. Sup.) 216 S. W. 770. It is also asserted 
that respondents’ opinion, holding that the release in question might be avoided by 
Jackson without tendering back the consideration received, is in conflict with the 
following decisions of this court: Wood v. Kansas City Home Telephone Co., 223 
Mo. 537, 123 S. W. 6; McCoy v. James B. McMahon Construction Co. (Mo. Sup.) 
216 S. W. 770; Bushnell v. Loomis, 234 Mo. 371, loc. cit. 381, 382, 137 S. W. 257, 36 
L. R. A. (N. S.) 1029. ' 

Jackson, the plaintiff in that case, sued relator, insurance company, on a policy 
of insurance covering total disability caused by accident. The issues tried in the 
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trial court, in so far as necessary for the purpose of this case, were stated by the 
Court of Appeals as follows (89 S. W.(2d) 536, 538): 

“The plaintiff duly avers compliance with all the terms of the contract and 
makes claim as entitled to benefits of $25 per week for a term of 104 weeks by 
reason of bodily injury as a result of and effected through external, violent, and 
accidental means occasioned alone and independent of all other causes. 

“The defendant, answering plaintiff’s petition, pleaded a full settlement of all 
claims arising under the policy and pleaded payment of $600 under said settlement 
and pleaded a full acceptance and full acquittance on the part of plaintiff. 

“Defendant further makes claim that plaintiff’s condition is due to cerebral 
hemorrhage and not to accident alone, and sets forth provisions of the constitution 
and by-laws effective on the date of the alleged accident, to wit, May 1, 1933, which 
are alleged as sustaining defendant’s claim of nonliability. Defendant also denies 
liability based upon failure of notice. 

“The plaintiff, in reply, makes claim that defendant is estopped, by reason of its 
conduct in investigating and making partial payment, to plead the provision of 
by-laws and constitution concerning written notice of the accident forming basis for 
plaintiff's claim. Plaintiff further denies allegations as to compromise settlement 
and acquittance and pleaded further that if any instrument purporting to a com- 
promise settlement did exist, that same were wrongfully procured by fraud, mis- 
representation, and against the will and voluntary consent of plaintiff by reason of 
threats and deceitful representations made by defendant and its agents. 

“In other words, the elements of modern duress are pleaded and the reply is 
subscribed and sworn to by plaintiff. 

“Trial was had before a jury. Verdict was for the plaintiff in the sum of $2,000. 
Judgment was entered in conformity with the verdict, and the defendant duly 
appealed.” 

The opinion, dealing with the questions before us, contains the following conclu- 
sions of fact and law: 

“There is evidence shown to the effect that plaintiff did not fully regain control 
of his mental faculties for a period of over thirty days after the accident. We con- 
clude that the evidence, when taken in its most favorable aspect to him, is sufficient 
to sustain plaintiff’s position on the question of notice. * * * 

“We conclude that the evidence in this case raises a question of fact as to 
whether the plaintiff’s injury was caused or contributed to by cerebral hemorrhage. 

“We next give consideration to subtopic 3, supra. There is no doubt but what 
if liability attached to defendant it stood liable for $2,600. 

“The defendant’s statement to the effect that a genuine bona fide dispute existed 
does not correspond to the agent’s action in the premises nor to the words used by 
him. Defendant’s position is to the effect that liability is denied. The record is 
replete with actions and conduct on the part of defendant’s agent, from which it 
may be inferred that he did consider the company liable and was disturbing the 
quiet of a sick and weakened man in an endeavor to get the liability reduced. 

“We conclude that what was said in Harms vy. Fidelity & Casualty Co., 172 Mo. 
App. 241, 157 S. W. 1046, has application herein, 

“As to the valuable consideration given and accepted and as to the question of 
restoration of statu quo as prerequisite to bringing suit, the general doctrine urged 
by defendant concerning necessity of restoring to statu quo, where a voidable con- 
tract has been obtained by fraud, is an accedited doctrine in Missouri and is well 
defined in Metropolitan Paving Co. v. Brown-Crummer Inv. Co., 309 Mo. 638, 274 
S. W. 815, loc. cit. 819, 

“A different rule than the above comes into consideration, where fraud or duress 
enters into procurement of a release. In such a case the tender back of the consid- 
eration is not necessary. Hannah v. Butts, 222 Mo. App. 1098, 14 S.W.(2d) 31. 

“To a full consideration of the above question, a consideration of defendant’s 
subtopic four is necessary. 

“The plaintiff on the issue of compromise settlement makes claim of duress. 

“It appears that defendant’s agent secured what defendant claims as a com- 
promise settlement, whereby it paid the plaintiff $600, and wherein plaintiff exe- 
cuted documents in full acquittance of all claims and received the money and has 
made no tender of same back to defendant. 

“The common-law doctrine of duress is in force in Missouri as modified by the 
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decisions of our courts, and, as so modified, duress includes any degree of con- 
straint which is sufficient to affect the mind of a person of ordinary firmness, and 
includes the condition of the mind as affected by the wrongful conduct of another 
which renders the person incompetent to contract with the exercise of his will 
power. 

“As the question now exists, duress is a question of fact in each particular case, 
C. L. vol. 13, page 396, par. 310; Wood v. Kansas City Home Telephone Co., 223 
Mo. 537, 123 S. W. 6. 

“There is evidence in this case to the effect that defendant’s agent visited plain- 
tiff, while suffering from his injury, and was weak, sick, and nervous, and that 
defendant’s agent disturbed plaintiff and told plaintiff that he had not given notice in 
the required time and was out. Further, that the agent told plaintiff that he had 
no claim and could not find a jury in Missouri that would give him anything. 

“In the course of plaintiff’s testimony, the following questions are shown as 
asked and answered: 

““Q. What did he say he would pay you? A. He told me he would pay me 
six hundred dollars. 

“*(. What did he say about that? A. He said I could either take six hundred 
dollars or nothing at all rather than go in court. He said I didn’t have anything in 
court to fight the case and I told him if I was able I would fight the case but I was 
there sick. 

““(). What else did he tell you? A. I don’t recall what he did say but he told 
me he would be in favor of six hundred dollars if I would sign the release and I 
was there sick and broke and I signed the release because I owed for medical atten- 
tion and didn’t have any money and owed my sister for my care.’ 

“We conclude there was sufficient testimony to raise an issue of duress. 

“In defendant’s topic 5, the question of tender back is directly presented. This 
topic is so closely allied with the previous topics discussed that what is therein said 
applies and enters into our conclusion as to the point presented in said topic. 

“Based upon our premises and conclusions above, we conclude that a return of 
the $600 was not a prerequisite to plaintiff bringing this action. 

“In the briefs of the parties herein, questions of waiver and estoppel are pre- 
sented. As we have reached and expressed the conclusions that there is evidence of 
conditions that excused plaintiff for the delay of notice and proofs, the questions 
of estoppel and waiver. are not material to the issues before us. 4 

“It is clearly shown by the record in this case that the plaintiff presented his 
case upon the theory that cerebral hemorrhage in no way was the cause of and in 
no way contributed to the accident causing plaintiff’s injuries. On the other hand, 
the defendant is shown to have presented its defense upon the theory that cerebral 
hemorrhage was either the direct cause or was a contributing cause of the accident 
and injury. 

“Further than the above, the defendant has advanced a theory, based upon its 
interpretation of the contract, to the effect that, regardless of how caused, no recovery 
could be had under the contract if a cerebral hemorrhage resulted. 

“As to the above, we conclude that defendant is inconsistent in presenting as a 
defense that there is no liability, by reason of the fact that cerebral hemorrhage 
caused the accident, and if failing in that, to deny liability because cerebral 
hemorrhage was one of the results of the accident. 

“The language of the contract presents ambiguity in that in the coverage clause 
it insures against results and in the later paragraphs or by-laws apparently attempts 
to restrict its liability to conditions, although caused by the very means set forth in 
the coverage clause. 


“In order to avoid repugnance, we have concluded that the restrictions are 
restrictions directed at causes for or the occasioning of the accident, and not as 
to the effect thereof. 

“As is frequently the case in insurance contracts, wherein the restricting clauses 
compose the greater volume of the contract, the case at bar presents perplexing 
questions. Under such circumstances, it becomes our duty to harmonize, if possible. 

“In addition to the question of interpretation, discussed above, there is pre- 
sented another phase. We conclude that there is presented an issue of fact by the 
evidence herein, wherein the jury could have found for the plaintiff upon the theory 
that his total disability was due to injury other than cerebral hemorrhage. 
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“Based upon the foregoing, we conclude that there was an issue of fact pre- 
sented for the jury and that it was not error to refuse the peremptory instruction 
offered by defendant.” 

It is obvious, as disclosed by the opinion, that relator was denying liability 
under the policy upon two grounds: First, that Jackson, the insured, did not give 
notice of the alleged injury within the time required by the terms of the policy; 
second, that Jackson’s condition was due to a cerebral hemorrhage, and not alone 
due to an accident, and therefore not covered by the policy. 

[1-5] The Court of Appeals held that upon both of these questions evidence 
was introduced so as to make an issue of fact for a jury. Upon the first it was 
conceded that timely notice was not given by Jackson to the insurance company, 
but Jackson contended that he was excused because of his condition. There existed, 
therefore, a bona fide dispute between Jackson and relator as a basis for a com- 
promise settlement. If, therefore, there was a compromise and a release by 
Jackson, it was supported by a valuable consideration. The attorneys for Jackson, 
representing respondents here, urge that plaintiff had a liquidated claim, and there- 
fore a partial payment thereof by relator, under the release, was not a consideration 
and the release was void. There is nothing in the opinion to sustain this claim. It 
is apparent and conceded that Jackson failed to notify relator within the time 
required by the policy. Such failure avoided liability. The policy provided: “The 
furnishing of the notices, preliminary proofs or final proofs, as hereinbefore 
provided is a condition precedent to recovery and any failure to give or furnish 
the notices, preliminary proofs or final proofs, as hereinbefore required, each within 
the time limit therefor, shall act as a forfeiture of any and all claims against the 
Order and such claim shall be forfeited by such failure.” 

The opinion contains a statement, made by the writer thereof, that, “The record 
is replete with actions and conduct on the part of defendant’s agent, from which it 
may be inferred that he did consider the company liable and was disturbing the 
quiet of a sick and weakened man in an endeavor to get the liability reduced.” 

The opinion does not set forth any fact from which it could be inferred that the 
agent of relator considered the company liable. Jackson had the burden of proof 
that he was physically unable to notify the company as required, and respondents’ 
opinion states that under the evidence it was a question for the jury to say whether 
Jackson was excused on account of his condition. 

In Wood v. Kansas City Home Tel. Co., 223 Mo. 537, 123 S. W. 6, loc. cit. 15 
(5), this court approved the following language taken from Reilly v. Chouquette, 18 
Mo. loc. cit. 220: “When a right is disputed and a compromise ensues, that com- 
promise will not be disturbed, should it turn out afterwards that one of the par- 
ties had no right in law. Such a principle would overthrow all compromises. The 
compromise of a doubtful claim is a good consideration for a contract.” 

It is apparent, therefore, from the statement of facts made by the Court of 
Appeals, that the settlement between relator and Jackson was suported by a valu- 
able consideration. The question now to be considered is whether the holding, by 
the Court of Appeals, that the evidence in support of the claim of duress was 
sufficient to make an issue for the jury, is in conflict with controlling decisions of 
this court. We are of the opinion that there is a conflict. The evidence set forth in 
respondents’ opinion in support of the duress does not reflect any wrongful act on 
part of the agent of the company in obtaining the release. All it shows 1s that the 
agent in dealing with Jackson represented his employer, the insurance company. 
He did not threaten Jackson with any criminal or even a civil suit. Nor did he 
make any other threats except to inform Jackson that if he did not accept the $600 
offered he would not get anything. Jackson did not testify that he signed the 
release under duress. Respondents’ opinion quotes Jackson’s evidence upon this 
point as follows: “Q. What else did he tell you? A. I don’t recall what he did 
say but he told me he would be in favor of $600.00 if I would sign the release and 
I was then sick and broke, J signed the release because I owed for medical attention 
and didn’t have any money and owed my sister for my care.” (Italics ours.) 

Under the rulings of this court that evidence falls far short of supporting a 
charge of duress. Even of the so-called “modern duress.” In the case of McCor- 
mick vy. St. Louis, 166 Mo. 315, 65 S. W. 1038, loc. cit. 1043, 1044, this court said: 
“The thing that forced plaintiff to accept the terms of settlement offered by the 
defendant in this case was not in any wise the result of the action or conduct of 
defendant or any of its agents, but, as shown by plaintiff himself, was the result 
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of circumstances and conditions over which the defendant city had no control, and 
with which it had no concern or connection,—‘his financial necessities.’ There is 
nothing in the claim, from a legal point of view, that the plaintiff was forced to 
accept the terms of defendant’s offer, and to receipt in full against all claims for 
work and labor done and performed under the terms of their several contracts. It 
was his free act, done in the full light of all the facts in the premises, and in the 
knowledge of the effect of his act.” 

And in Wood vy. Telephone Co., 223 Mo. 537, 123 S. W. 6, loc. cit. 12, the fol- 
lowing language, taken from 9 Cyc., page 450, was approved: “Duress then, accord- 
ing to this class of cases, includes that condition of mind produced by the wrongful 
conduct of another, rendering a person incompetent to contract with the exercise 
of his free will power, whether formerly relievable at law on the ground of duress 
or in equity on the ground of wrongful compulsion.” 

Note that it says “produced by the wrongful conduct of another.” ‘The state- 
ment of facts in respondents’ opinion does not even hint of any wrongful conduct 
on the part of relator’s agent in obtaining the release from Jackson. In a recent 
case, Breneman v. The Laundry, 87 S.W.(2d) 429, loc. cit. 431 (1), we held evi- 
dence of a more serious nature, upon the issue of duress, insufficient to sustain the 
duress charge. A case cited in respondents’ brief, Mississippi Valley Trust Co. vy. 
Begley, 298 Mo. 684, 252 S. W. 76, was there approved. In the Begley Case there 
was a threat.of exposure of forgery and criminal prosecution. The court correctly 
held that the evidence was sufficient to sustain the duress charge, but the court in 
that case approved a doctrine with which respondents’ opinion is in conflict. At 
page 696 of 298 Mo., at page 79, paragraph 3, of 252 S. W. the court said: 

“There is nothing in Wood v. Telephone Co., 223 Mo. 537, 123 S. W. 6, in 
conflict with the doctrine above promulgated. In that case it was ruled that there 
was no duress, because the contract in suit was made under threat of an ordinary 
civil suit, which neither directly nor indirectly exposed the party or his near rela- 
tives to any deep disgrace or prosecution for crime or other distressing personal 
or financial circumstances, which had any tendency to deprive the party entering 
into the compromise in that case of that free quality of mind essential to the mak- 
ing of a contract. On page 565, of 223 Mo. on page 13 of 123 S. W. the court 
said the claim of duress in that case was ‘womanish.’ Judge Graves cites Morse v. 
Woodworth, 155 Mass. [233] loc. cit. 250 [27 N. E. 1010], 29 N. E. [525], 528, 
where the court says: 

“Tt has often been held that threats of civil suit, and of ordinary proceedings 
against property are not enough, because ordinary persons do not cease to act vol- 
untarily on account of such threats.’” ‘ ais 

[6-11]. What we have said would be sufficient to dispose of this case if it were 
here on appeal, because our ruling means that the trial court should have sustained 
a demurrer to the evidence because the release pleaded was a bar to Jackson’s cause 
of action. But this is a certiorari proceeding and we are dealing with a question 
of conflict. We must, therefore, also dispose of the other question presented, that 
is, Does the opinion of respondents conflict with controlling decisions of this court, 
wherein it is held that the plaintiff, Jackson, was not required to tender back the 
consideration obtained for the release? We think there is a conflict. It is not a 
difficult question if we keep in mind that the release was not void but only void- 
able. In the case of McCoy v. James T. MeMahon Const. Co., 216 S. W. 770, loc. 
cit. 771, 772 (1-5) (6), this court had this question before it. The rule was so well 
stated in that case that a quotation therefrom will be sufficient. Division one of 
this court said: 

“Counsel contend this discloses the release was signed ‘under threats and coer- 
cion,’ and ‘is absolutely void, and gives the defendant no rights whatever before 
suit brought or afterward.’ 

“(a) Duress might be such as to render a settlement void at law. The actual 
application of force to compel the act of signing a release would constitute an 
instance. Ordinarily duress renders a contract voidable, not void, and the same 
duty arises to put the other party in statu quo before avoiding the contract as 
exists in cases of fraud in the treaty. Wood y. Telephone Co., 223 Mo. [537], 
loc. cit. 563, 564, 123 S. W. 6; Bushnell vy. Loomis, 234 Mo. [371], loc. cit. 381, 382, 
137 S. W. 257, 36 L. R. A. (N. S) 1029. * * * 


“(b) Upon the same evidence appellant contends the release was fraudulently 
procured, and therefore no tender was necessary. Before the rule requiring tender 
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before suit becomes applicable there must be a release. If the instrument or agree- 
ment relied upon never existed in fact or is void at law, no tender can be required. 
Fraud in the factum renders the contract void, and no tender is necessary. Fraud 
in the treaty renders it merely voidable, and, absent some other ground dispensing 
with the rule, tender is prerequisite to an action on the original cause. Malkmus v. 
Cement Co., 150 Mo. App. [446], loc. cit. 453, 454, 131 S. W. 148; Putnam v. Boyer, 
173 Mo. App. loc. cit. [394], 398, 158 S. W. 861 et seq.; Althoff v. Transit Co., 204 
Mo. [166], loc. cit. 170, 102 S. W. 642; Och v. Ry., 130 Mo. [27], loc. cit. 46 et 
seq., loc. cit. 69, 31 S. W. 962, 36 L. R. A. 442 et seq.; Wessel v. William Waltke & 
Co., 196 Mo. App. [582], loc. cit. 592, 190 S. W. 628 et seq.; Reid v. R. R. [Mo. 
Sup.] 187 S. W. [15], loc. cit. 17. The testimony appellant relies upon has no 
tendency to prove the release was signed in ignorance of its contents, fraudulently 
induced by respondent.” 

This language is applicable to the case at bar. 

The record and opinion of the Court of Appeals in question will, therefore, be 
quashed. It is so ordered. 

Cooley and Bohling, CC., concur. 

Per curiam. oe 

The foregoing opinion by Westhues, C., is adopted as the opinion of the 
court. All of the Judges concur. 


SHEPARD v. METROPOLITAN LIFE INS. CO. No. 18512. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1936. 
99 Southwestern Reporter (2d) 144. 
1. WAIVER. 


In action on certificate of a group policy of life insurance which had terminated 
prior to death of insured, defense that policy was forfeited for nonpayment of 
particular premium held not to waive defense that contract had terminated prior 
to death of employee, since although waiver may defeat a defense, a cause of 
action cannot be based on waiver. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

2. EVIDENCE. 

In action on certificate of a group policy, evidence that policy was in force at 
time of death of insured held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Jackson County; Darius A. Brown, Judge. 

\ction by Susie Shepard against the Metropolitan Life Insurance Company. 
Verdict for defendant, plaintiff’s motion for a new trial sustained, and defendant 
appeals, 

Reversed and remanded. 

Merservey, Michaels, Blackmar, Newkirk & Eager and Robert E. Coleberd, 
all of Kansas City, and Leroy A. Lincoln and Harry Cole Bates, both of New 
York City, for appellant. 

I. Frank Rope, and Frank E. Reinhardt, both of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

The defendant on October 1, 1925, issued to the St. Louis-San Francisco Rail- 
way Company a group policy of life insurance and on the same day issued to Lon 
Shepard, an employee of the railway company, a certificate which brought the 
employee within the terms of the group policy. The employee Shepard died April 
27, 1932. His widow, plaintiff herein, and the beneficiary named in the certificate, 
brought this suit to recover the benefit provided in the group policy. Trial with a 
jury resulted in a verdict for the defendant. The plaintiff’s motion for new trial 
was sustained upon the ground that the court erred in modifying, and in giving as 
modified, plaintiff’s instruction No. 1. The defendant has appealed. 

The defendant insists that its instruction in the nature of a demurrer, requested 
at the close of the evidence, should have been given. If this insistence is sustained, 
then the other questions presented in the record will need no attention. 

The group policy was “amended” by agreement between the defendant and the 
railway company on October 1, 1927. The pertinent part of the amendment is as 
follow oS: 


“The insurance on any employee insured hereunder, who shall have ceased to 
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be in the employ of the employer, shall be discontinued as of the last day of the 
policy month that includes the date such employee left the employ of the employer, 
Lay-off or leave of absence of two (2) months or less shall not be considered, and 
retirement on pension shall not be considered, a termination of employment within 
the meaning of this policy. * * * ” 

The defendant on June 5, 1931, executed an instrument which the railway com- 
pany accepted as a part of the group policy. The material part of said instrument 
reads: 

“An employe laid off account temporary reduction in force may continue his 
complete group insurance for a period not exceeding four months, providing he 
pays his share of the premium monthly in advance. First of month following date 
of lay-off to be considered the beginning of the four months.” 

The facts show that Lon Shepard remained in the employ of the railway com- 
pany until November 10, 1931, at which time he was laid off “by reason of a reduc- 
tion of the force by the Frisco Railway Company”; that he did not thereafter do 
any work for the railway company; that he paid premiums on the group policy for 
the months of December, 1931, and January and February, 1932, tendered the 
March premium and that the tender was refused; that thereafter in the same 
months he tendered two premiums covering the months of March and April, 1932. 
This tender was refused. 

The defendant on May 25, 1932, in reply to a letter written by one of plaintiff's 
counsel, said: 

“Since receiving the copy of the letter that you directed to the St. Louis-San 
Francisco Railway Company, St. Louis, Missouri, in which you inquired as to the 
status of the above numbered certificate of insurance we learn that this certificate of 
insurance was canceled March 1, 1932 on account of non-payment of premium and 
was not in benefit thereafter.” 

The defendant on October 14, 1932, in reply to another letter written by plain- 
tiff’s said counsel, said: 

“The last day Lon Shephard worked for the St. Louis-San Francisco Railways 
Company was November 10, 1931. The policy permits the continuance during the 
period of lay-off, provided the employee pays his contribution towards the premiums. 
He failed to make this contribution for the month of March, 1932 or thereafter, and, 
consequently, his insurance went out of benefit on March 1, 1932.” 

[1] It was the plaintiff’s theory in the trial court, as well as her theory in this 
court, that when the defendant denied liability on the sole ground that the insurance 
was forfeited for the nonpayment of the March premium, it waived any other 
defense. This contention is well enough in a proper case, but it does not apply to 
the facts in the instant case. 

The insurance contract in plain words said that the employee, Shepard, when he 
was laid off on account of reduction in force, had the right to continue the insurance 
in force for a period of four months, namely, to April 1, 1932. 

The contract terminated prior to the death of the employee; hence the state- 
ments in the letters to the effect that the contract was canceled on account of the 
nonpayment of the March premium did not waive the right of the defendant to 
assert that the contract sued upon terminated prior to the death of the employee. 
This for the reason that although waiver may defeat a defense, a cause of action 
cannot be based upon a waiver. Rosenberg v. General Accident, Fire & Life Assur. 
Co. (Mo. App.) 246 S. W. 1009; Mitchell v. American Mutual Association 226 Mo. 
App. 696, 46 S.W.(2d) 231. 


[2] The petition alleged the execution of the contract and that it was in force 
at the time of the death of the employee. These essential allegations were dis- 
proved by plaintiff's evidence. The reply in legal effect pleaded that the statements in 
the letters waived any defense save the defense that the contract was canceled on 
account of the nonpayment of the March premium. The trouble with plaintiff's 
theory is that even though we were to hold that the tender of the March premium 
was sufficient to maintain the insurance in force during the month of March, we 
must, nevertheless, hold that the contract terminated at the close of the four months’ 
period beginning December 1, 1931. Thus at the time of death there was no contract 
and, therefore, there was nothing to waive. Were we to sustain the plaintiff's con- 
tention, we would in result say that a cause of action could be founded upon a 
waiver. The case should not have been submitted to the jury. The order award- 
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ing a new trial is reversed and the cause remanded with direction to set aside the 
order and enter judgment upon the verdict. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The order awarding a new trial is reversed and the cause remanded with directions 
to set aside the order and enter judgment upon the verdict. All concur. 


MUZIO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 4, 1936. 
291 New York Supplement 955. 
1. CONSTRUCTION. 


Terms of insurance contract, like those in other contracts, are to be construed 
in their plain and ordinary sense unless contract indicates contrary. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. CONSTRUCTION. 


Terms of insurance contract are not to be interpreted with extreme literalism 
productive of absurd results by way of relieving or burdening the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. ABILITY TO WORK. 

Where one provision of accident policy obligated insurer to make weekly 
payments for period not exceeding 52 weeks where insured was disabled from per- 
forming any duties pertaining to occupation in which he was engaged at time of 
accident, following provision requiring insurer to make payments after expiration 
of 52-week period in event insured was disabled from “engaging in any and every 
occupation” was to be reasonably and practically applied to determination of whether 
insured was capable of engaging in ordinary forms of employment apart from that 
in which he was engaged when accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4, OCCUPATION. 

Where accident policy obligated insurer to make payments for period not 
exceeding 52 weeks to insured disabled from performing any duties pertaining to 
occupation in which he was engaged at time of accident, insured who, because of 
two stiff fingers, was disabled from pursuing his occupation as barber held not 
entitled to recover compensation under further provision of policy requiring insurer 
to make weekly payments, after expiration of such 52-week period, in event insured 
was disabled from “engaging in any and every occupation.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Appellate Term, Second Department. 

Action by Salvatore Muzio against the Metropolitan Life Insurance Company. 
From an order of the Appellate Term affirming the judgment of the Municipal 
Court of the City of New York, Borough of Brooklyn, in favor of plaintiff after 
a trial without a jury, defendant appeals by permission. 

Order of Appellate Term and judgment of Municipal Court reversed on the 
law, and complaint dismissed. 

\rgued before Lazansky, P. J., and Carswell, Davis, Johnston, and Adel, JJ. 

Charles B. La Voe, of New York City, for appellant. ; 

Albert R. Connolly, of New York City, for respondent. 

CARSWELL, Justice. 

On September 13, 1932, defendant issued to plaintiff an accident policy. By 
Tenewals it was in force on August 24, 1933. On that day plaintiff, while riding in 
a taxicab, suffered injuries to the index and middle fingers of his right hand. 
The treatment resulted in the fingers becoming rigid and incapable of bending. 
He was thus totally disabled from pursuing his occupation as a barber. 

_ The policy provided for an indemnity of $25 a week from injuries received 
directly by violent and accidental means and for double indemnity if the injury 
be suffered as a passenger in a public conveyance. 

The first paragraph of clause 2 read: “If such injuries shall not result as 
specified in Clause 1 [not here pertinent], but, directly and independently of all 
other causes, shall, within two weeks from the date of the accident, continuously 
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and wholly disable and prevent the insured from performing any and every kind of 
duty pertaining to the occupation in which he is engaged at the time of the accident, 
the Company will pay the insured the weekly indemnity above specified for the 
period of such total disability, not exceeding 52 weeks.” 

Under the foregoing paragraph he was paid a double indemnity of $50 a week 
for 52 weeks. The disability continued and he demanded four weekly payments for 
the period between August 22, 1934, and September 19, 1934. It was refused. He 
brought suit therefor and recovered judgment, which has been affirmed. The 
defendant appeals. 

The provision under which recovery has been had is the second paragraph of 
clause 2, which reads: “If such disability shall continue for the period of 52.weeks 
and if the insured shall then and thereafter be continuously and wholly disabled by 
such injuries, independently of all other causes, from engaging in any and every 
occupation or employment for wage or profit, the Company will continue the pay- 
ment of the weekly indemnity so long as the insured shall be so disabled.” 

What is the effect or correct interpretation of this second paragraph? The 
construction of language providing for benefits as a consequence of disability “from 
engaging in any and every occupation” usually arises with reference to life insur- 
ance policies having permanent disability benefits by way of waiver of premiums. 
These cases usually concern policies, the language of which makes no distinction 
between benefits accruing for periods where one is disabled from following the 
occupation then engaged in and benefits for periods accruing by reason of one’s 
being disabled from following any other occupation. Arico v. Prudential Insurance 
Co. of America, 241 App. Div. 826, 271 N. Y. S. 241; Neill v. Order of United 
Friends, 149 N. Y. 430, 44 N. E. 145, 52 Am. St. Rep. 738; Hutchinson v. Supreme 
Tent of Knights of Maccabees of the World, 68 Hun 355, 22 N. Y. S. 801; Heil- 
bronn v. New York Life Ins. Co., 243 App. Div. 558, 276 N. Y. S. 81. In such 
cases it has not been imperative to enforce the sharp distinction between differen- 
tiating language such as is contained in the two clauses set out in the indemnity 
policy here involved, since such policies lack the differentiation we have here. This 
accounts for certain general observations therein which are not applicable to the 
engagements in the indemnity policy under consideration. 

[1-3] The language in both the first paragraph, under which plaintiff has 
received payments, and the second paragraph, under which he seeks further pay- 
ments, discloses no ambiguity. The terms in a contract of insurance, like those in 
other contracts, are to be construed in their plain and ordinary sense unless the 
context indicates the contrary. Preston v. A=tna Insurance Co., 193 N. Y. 142, 144, 
85 N. E. 1006, 19 L. R. A. (N. S.) 133; Drilling v. New York Life Ins. Co., 234 
N. Y. 234, 241, 137 N. E. 314. They are not to be interpreted with an extreme 
literalism productive of absurd results by way of relieving or burdening the insurer. 
Heilbronn y. New York Life Ins. Co., 243 App. Div. 558, 276 N. Y. S. 81. If the 
second paragraph, which obligates the insurer to make payments where the insured 
is prevented from “engaging in any and every occupation,” is construed as having 
no different meaning from the first paragraph, which obligates the insurer to make 
payments where the insured is disabled from “performing any * * * duty pertaining 
to the occupation in which he is engaged at the time of the accident,” then the use 
of distinguishing language is rendered futile. When parties have used apt language 
to differentiate between two situations, their unambiguously expressed purpose and 
engagements may not be frustrated under the guise of interpretation. The language 
in the second paragraph, requiring the insurer to make payments in the event the 
insured is disabled from “engaging in any and every occupation,” is to be reasonably 
construed. It is to be reasonably and practically applied to the determination of 
whether the insured is capable of engaging in ordinary forms of employment apart 
from that in which he was engaged when the accident occurred. Only in this way 
can there be enforced the distinction in the two paragraphs between disability for 
the first 52 weeks’ period, relating to the then present occupation of the insured, 
and the further period of disability of the insured “from engaging in any and every 
occupation.” 

[4, 5] The fact that plaintiff, because of two stiff fingers, is unable to continue 
as a barber does not mean that he is disabled from following a gainful employment. 
It is common knowledge that men with stiff fingers, or disabled hands are engaged in 


many gainful employments. Plaintiff, therefore, is not entitled to the benefits of 
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further payments under the second paragraph, which he invokes. He is not to be 
classed with one who has lost one or two arms or one or two legs. 

This view makes it unnecessary to consider the suggestion that plaintiff could 
qualify himself to continue as a barber by having the two fingers amputated at the 
stiff joints, and that he should be so relegated under the doctrine of Palloni v. 
Brooklyn-Manhattan Transit Corporation, 215 App. Div. 634, 214 N. Y. S. 430; 
Finkelstein v. Metropolitan Life Ins. Co., 152 Misc. 439, 273 N. Y. S. 629. 

This conclusion is in accord with authority. Williams v. John Hancock Mut. 
Life Ins. Co., 245 App. Div. 585, 283 N. Y. S. 87; Garms v. Travelers’ Insurance 
Company, 242 App. Div. 230, 273 N. Y. S. 39, affirmed 266 N. Y. 446, 195 N. E. 147; 
Finkelstein v. John Hancock Mut. Life Ins. Co., 247 App. Div. 74, 286 N. Y. 
779; Steingart v. Metropolitan Life Insurance Co.. —— App. Div. ——, 291 N. Y. 
550 (1st Dept.), decided October, 1936. 

The order of the Appellate Term affirming a judgment of the Municipal Court 
of the City of New York, Borough of Brooklyn, in favor of plaintiff, and the said 
judgment, should be reversed on the law and the complaint dismissed, with costs 
in all courts. 

Order of the Appellate Term affirming a judgment of the Municipal Court of 
the City of New York, Borough of Brooklyn, in favor of plaintiff, and said judg- 
ment, reversed on the law and the complaint dismissed, with costs in all courts. 

Lazansky, P. J., and Davis, Johnston, and Adel, JJ., concur. 


CALDER v. COMMERCIAL CASUALTY INS. CO. No. 14396. 
Supreme Court of South Carolina. Dec. 14, 1936. 
188 Southeastern Reporter 864. 


S. 
S. 


2. NOTICE 

Evidence whether insured received letter, placed in mails by insurer, calling 
insured’s attention to nonpayment of premiums, /e/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. 

Evidence whether insurer received, in payment of monthly premium on life 
policv, a money order which insured’s daughter had directed rural mail carrier to 
purchase and place in letter to be mailed to insurer, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

7. INSURANCE. 

Evidence whether insurer fraudulently breached life policy, so as to permit 
award of punitive damages, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

i \ppeal from Common Pleas Circuit Court of Dillon County; E. C. Dennis, 
uudge. 

\ction by Joe Calder against the Commercial Casualty Insurance Company. 
From the judgment, the plaintiff appeals. 

Remanded for new trial. 

Joe P. Lane and H. M. Britt, both of Dillon, for appellant. 

Cooper & Maher, of Columbia, for respondent. 

FISHBURNE, Justice. 

This action was brought against the defendant for the recovery of actual and 
punitive damages arising out of the alleged fraudulent breach of an insurance 
policy issued to Elva Calder, the wife of plaintiff, on October 15, 1929. It insured 
her life for the sum of $50, which was payable to the plaintiff, as beneficiary; the 
policy also provided health insurance and hospital indemnity. 

The defendant denied the breach of the contract of insurance, alleged that it 
had become lapsed by the nonpayment of premiums in accordance with its terms, 
and was not in force at the time of the death of the insured, which occurred July 
4, 1932, a year after the lapse of the policy. It further denied that it had been guilty 


= - fraudulent or deceitful act in relation to the plaintiff or any one acting in 
us behalf. 


_The case was tried in the court of common pleas for Dillon county on July 1, 
1935. Upon the conclusion of the testimony the defendant moved, (a) for a 


directed verdict on the whole case, and (b) for a directed verdict upon the action 
for punitive damages. The trial judge granted the motion as to punitive damages, 
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but submitted the question as to actual damages to the jury, who found a verdict 
for the plaintiff for the death benefit of $50, less certain premiums due the com- 
pany, and deducted therefrom by agreement of counsel. The plaintiff brings this 
appeal and assigns error in the direction of the verdict as to punitive damages. 


The major issue to be passed upon is whether or not there was a scintilla of 


evidence to be submitted to the jury, tending to show a breach of the insurance 


contract, accompanied by a fraudulent act. 

Under its terms, the policy required the payment of a monthly advance pre- 
mium of $2. It is undisputed that premiums thereon were paid up to May 14, 1931, 
which maintained the policy in force until on or about June 20, 1931. There is a 


conflict of evidence as to whether or not a further payment was made on June 19, 

esate ; ; 
1931. The plaintiff's daughter testified that on that day she gave to the rural mail 
carrier $2 with which to purchase a post office money order payable to Commercial 
Casualty Insurance Company, with instructions to place it, together with a letter 
addressed to the company, and the premium receipt book, in an envelope furnished 


by and addressed to the defendant, and mail the same. The records in the local 
post office at Latta show that a money order for this amount was issued on that 


date payable to the defendant, which the defendant denied having received. The 
rural mail carrier did not testify, so that there is no positive evidence that the 
letter addressed to the defendant, containing the money order and the premium 
receipt book, was actually deposited in the post office properly stamped for mailing. 
However, there was introduced in evidence a letter under date of February 4, 1935, 
addressed to Joe Calder, the plaintiff, from the United States Post Office Depart- 
ment, informing him that there was nothing of record to show that the post office 
money order referred to was outstanding, and the department therefore presumed 
that the amount had been duly paid. This letter went on to state that “as paid 
money orders are destroyed after the expiration of three years * * * it is regretted 
that it will be impossible to furnish you with a photostat of the paid voucher.” 

The record discloses that the plaintiff received from the defendant health and 
hospital payments upon claims duly filed, amounting to $87.50, growing out of 
illnesses suffered by her between April 3, 1931, and May 26, 1931, and that she died 
after a lingering illness on July 4, 1932, one year after the lapse of the policy. 

Elva Calder, the insured, applied for the policy of insurance through a local 
insurance agent of the defendant, and, according to the testimony for plaintiff, the 
insurance agent impressed upon the insured, and the plaintiff (designated therein 
as the beneficiary), the importance of sending the receipt book to the company with 
each monthly remittance of the premium. The plaintiff says that he and his wife 
were told that if this receipt book should not be forwarded with the remittance, they 
would not be given credit for the payment of the premium, and the policy would 
become null and void. 

This action was brought upon the refusal of the defendant to pay the death 
claim of $50, such refusal being based upon the ground that the policy had lapsed 
for the nonpayment of premiums on or about June 20, 1931. The plaintiff contends 
that the post office money order for $2, together with the receipt book, were duly 
received by the defendant, but that the receipt book was never returned; that 
several letters were written to the defendant requesting its return, containing the 
reiterated statement that the insured desired to continue the payment of monthly 
premiums, but these letters were never answered. The fraudulent acts charged 
against the defendant were its failure to credit the disputed payment; its failure 
to return to the insured the receipt book; failure to furnish blank forms upon which 
to make claims for illness, after learning that the insured was suffering from a 
serious disease; cessation of all monthly notices of premiums; and, further, that 
the retention of the receipt book by the company caused the insured to make no 
further payments. The evidence, in our opinion, on these points, was susceptible of 
more than one reasonable inference. 

It is also argued that the instructions given the insured by the defendant's 
agent, at the time the application for the insurance was taken, as to the necessity 
of having the receipt book accompany the remittance, was confirmed by the cus- 
tomary monthly premium notices sent out by the defendant to the plaintiff, wherein 
it was stated: “Place a money order or a cashier’s check, together with your little 
yellow premium receipt book, in the envelope which we are enclosing, and mail back 
to the Commercial Casualty Insurance Company, Second Floor, Hook Building, 
Columbia, S. C.” The plaintiff says that implicit reliance was placed by the 
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insured, and by him, upon the instructions given by the insurance agent, and that the 
above-quoted statement, repeated monthly, confirmed them in the belief that it 
would be useless to forward any monthly premium unless they could at the same 


time send in the premium receipt book. There is also evidence in the record which 
tends to negative this testimony, All correspondence on behalf of the plaintiff, and 


the insured (both of whom were persons of very limited education), in connection 
with the policy and the payment of premiums, was attended to by a married daugh- 
ter. She and the plaintiff testified that the defendant failed to send blank forms 
upon which to make claims on account of the illness of the insured, and suddenly 
stopped sending monthly premium notices. 


[1-3] Two of the alleged grounds of fraud charged against the defendant, as 
already stated, are that, contrary to its usual custom, it sent no further monthly 
premium notices to the insured after May, 1931, and failed to return the premium 
receipt book, although frequently importuned to do so. To rebut this, the defend- 
ant, who denied having received the receipt book or the letter thereabout, intro- 
duced in evidence a carbon copy of a letter addressed to the insured, bearing date 
July 24, 1931, expressing surprise that the insured had failed to remit premiums for 
the months of June and July. The plaintiff denies that he received this letter, call- 
ing attention to the nonpayment of premiums. The evidence for the defendant tends 
to show that this letter was properly stamped, addressed, and deposited in the post 
office at Columbia, and had never been returned to it by the postal authorities, 
although a return address was printed on the envelope. If this letter was so mailed, 
a presumption of law arises that it was received by the insured in due course of 
mail; this, however, is a rebuttable presumption. Burbage et al. v. Jefferson Stand- 
ard Life Ins. Co., 138 S, C. 208, 136 S. E. 230. Mrs. Turner, the married daughter 
of the insured, who says that she received all mail addressed to her mother, testi- 
fied that this letter was not received, and that she, acting for her mother and her 
father, the plaintiff, did not forward to the defendant any monthly premiums after 
June 19, 1931, because of the company’s failure to return the premium receipt book. 
Whether or not this letter was received by the addressee presented an issue for the 
determination of the jury; it was likewise for the jury to say, under the evidence, 
whether or not the June monthly premium was received by the defendant. 

[4-6] It is a firmly established rule in this state that “punitive damages are not 
recoverable for a mere breach of contract. To recover damages of that character, 
the plaintiff must show that the breach was accomplished with a fraudulent inten- 
tion, and was accompanied by a fraudulent act.” Williams v. Metropolitan Life 
Insurance Company, 173 S. C. 448, 176 S. E. 340, 345; Holland v. Spartanburg 
Herald-Journal Co., 166 S. C. 454, 165 S. E. 203, 84 A. L. R. 1336. The rule is 
also stated to be that acts of willfulness, accompanying the. breach of a contract, 
unless there is fraud also, will not support a claim for punitive damages. Holland 
y. Spartanburg Herald-Journal Co., supra. It is also held that “a mere violation 
of a contract will not support an allegation of fraud.” Coleman vy. Stevens, 124 
S. C. 8, 117 S. E. 30. 

[7] After a careful examination of the record, in the light of previous deci- 
sions, we are unable to conclude, as a matter of law, that the evidence in the case 
excludes all reasonable inference of fraud. Bradley v. Washington Fidelity 
National Ins. Co., 170 S. C. 509, 171 S. E. 243; Mack v. Life & Casualty Insurance 
Company of Tennessee, 171 S. C. 350, 172 S. E. 305. A jury will have to pass upon 
the conflicting evidence and the inferences growing thereout. The court, of course, 
is ‘not to be understood as intimating any opinion one way or the other on the 
weight of the evidence or the credibility of the witnesses. 

The exceptions are sustained, and the case remanded for a new trial. 

Stabler, C. J., Bonham, and Baker, JJ., and A. L. Gaston, A. A. J., concur. 


SOUTHWESTERN CASUALTY CO. v. LEACH. No. 13417. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 16, 1936. 
Rehearing Denied Dec. 11, 1936. 
98 Southwestern Reporter (2d) 1016. 
1. DELIVERY OF POLICY. 
Failure of insurer to deliver accident and health policy prior to injury to insured 
held not to affect insured’s right of recovery thereunder. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


‘ 
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2. ACCEPTANCE, 

Letter dated November 20th accepting application for insurance and stating that 
insurance was in force from that date held not to vary terms of policy, which gave 
no protection from accident until the 15th day after the acceptance of application, 
so as to permit insured to recover under policy for accident suffered November 234d, 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. COVERAGE. 

Where insured’s injury was received three days after contract was consum- 
mated, he was not entitled to recover disability benefits under accident and health 
policy which gave no protection from accident until the 15th day after acceptance 
of application. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Error from District Court, Jack County; J. E. Carter, Judge. 

Action by Dave Leach against the Southwestern Casualty Company. Judgment 
for plaintiff, and defendant brings error. 

Reversed and rendered. 

Earl W. Gammage, of Houston, and T. B. Coffield, of Bowie, for plaintiff in 
error. 

J. P. Simpson and John D. McComb, both of Jacksboro, for defendant in error, 

Brown, Justice. 

Appellee brought suit in the district court of Jack county, on an accident and 
health insurance policy, issued to him by appellant on November 20, 1933, alleging 
that he was injured in an accident on November 23, 1933, while the contract was in 
full force and effect, and he seeks recovery of his monthly disability benefits, the 
statutory penalty and attorneys’ fees, he having made due proof of his loss and 
demand for payment, and the denial of liability by appellant. 

Appellant urged a plea of privilege, which was overruled, and, pleading to the 
merits, denied liability because the entire contract is composed of the application 
executed by appellee and the policy of insurance; and that the policy contains the 
following provision: “The term of this policy begins at 12 o’clock noon, Standard 
Time, on the 15th day after date of acceptance of application against accident and 
on the 3lst day after date of acceptance of the application against disease and ends 
at 12 o’clock noon on date any renewal is due”: that appellee’s injury having 
occurred on November 23, 1933, within the fifteen days’ limitation provided for, no 
liability has arisen. 

In reply, appellee pleaded that appellant wrote appellee a letter on November 
20, 1933, which was inclosed with the policy of insurance, and mailed to appellee, the 
contents of which are as follows: 

“We are in receipt of your application for a Non-cancellable Health & Accident 
Insurance Policy. We want to welcome you and assure you we are pleased to have 
you with us as a policyholder. 

“Your application has been accepted as of 11/20/33 and the enclosed policy 
#11696M is in full force and effect as of this date. 

“The premium on the enclosed policy is paid for one month from date of the 
policv, or until December 20, 1933. A notice will be sent to vou about fifteen days 
in advance of the date premiums fall due. 

“Thanking you for the confidence you have shown in applying for insurance 
with us and assuring you we will do our best to make your dealings with this 
company verv pleasant, we are 

“Very truly yours, 
“Southwestern Casualty Company 


“By: M. A. Glaze.” 


The contention is made that this letter is a part of the contract; that appellee 
became insured against loss by accident or illness from the very date of the policy. 

The contention is further made that the contract contains inconsistent terms and 
provisions, and that those most favorable to the insured—appellee—will be enforced. 

The contract “insures Dave Leach * * * against loss of life, limb, sight or 
time. resulting directly and independently of all other causes, from bodily injuries 
sustained through purely Accidental Means and against loss of time on account of 
disease contracted durine the term of this policy. Subject, however, to all the provi- 
sions and limitations hereinafter contained.” 
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Part B, which covers such injuries as are made the basis of appellee’s cause 
of action, is: 

“Total Accident Disability per month for Life. 

“If such injuries do not result in any of the above mentioned specific losses 
but shall wholly and continuously disable the insured from date of accident from 
performing any and every kind of duty pertaining to his occupation, and so long 
as the Insured lives and suffers said total loss of time, the Company will pay a 
monthly indemnity at the rate of the amount herein specified.” 

Under General Provisions, paragraph 14 is as follows: “The term of this 
policy begins at 12 o’clock noon, Standard Time, on the fifteenth day after date 
of acceptance of application against accident and on the thirty-first day after date 
of acceptance of application against disease, and ends at 12 o’clock noon on date 
any renewal is due.” 

Other matters are raised by both parties which we will not notice, taking the 
view that we do of this controversy. 

The cause was heard before the honorable district court without the services 
of a jury. Findings of fact and conclusions of law were prepared and filed, and 
judgment was rendered in favor of appellee awarding a recovery of all matured 
monthly indemnity payments, but denying a recovery of any penalty or attorney’s 
fees, such having been waived by appellee, in open court. 

The trial court found and concluded, among other matters, the following: 

“TI conclude that clause 14, of the general provisions in said policy, when read 
in connection with the general insuring clause and Part B on the first page, and 
clause 2, of the General Provisions, renders said policy contract ambiguous and 
uncertain, and that clause 14 tends to defeat and diminish the insurance granted 
by other provisions of said policy. 

“T further conclude that said clause 14 of the General Provisions, is repugnant 
to, inconsistent and in conflict with, the other provisions of said policy, particularly 
said general insuring clause and clause Part B on the first page, and clause 2 
of the General Provisions. It is a settled rule of construction of insurance con- 
tracts, that when the policy contract is ambiguous and/or uncertain, and is capable 
of two interpretations, the one most favorable to the insured must be adopted and 
the other rejected, and that the contract must be strictly construed against the 
company. That it is also a settled rule of construction, that where a policy con- 
tains repugnant clause as to the period covered or as to the time when the insur- 
ance was to'go into effect, that it is proper to give effect to the first only, and to 
reject the latter which would defeat recovery. I therefore conclude as a matter 
of law, that clause 14 of the General Provisions, is ineffective and does not control 
or limit the liability of the company, and that said clause 14 should be rejected; 
and that the defendant is liable under said policy contract to the plaintiff for the 
accidental injury suffered by plaintiff on towit, November 23, 1933. 

“I further conclude that the defendant company became and is liable to plain- 
tiff to the amount of $50.00 per month, as monthly indemnity provided for in said 
policy, beginning November 23, 1933, the date of his accident, and that plaintiff 
is entitled to recover in this suit for all monthly indemnities that have accrued up 
to the trial of this suit, towit, the sum of $50.00 per month from November 23, 
1933, up to the 23 day of March, 1935, or a period of sixteen months, together with 
interest at the rate of six per cent. per annum on each such monthly indemnity 
from the respective due dates thereof, aggregating a total amount of $834.00 and 
that the defendant is now liable to plaintiff in said sum and amount of $834.00 
together with interest thereon from date of judgment at the rate of six per cent. 
per annum.” 

The insurer has appealed and presents a number of issues which we deem 
unnecessary to notice, in the opinion. 

_ It must be conceded that, if all of the provisions of the contract are unam- 
biguous and free from inconsistencies and conflicts, appellee is not entitled to 
recover, under the facts before us. 

__ The letter of November 20, 1933, neither adds to nor substracts from any 
right contended for by appellee, or any defense relied upon by appellant, except 
as it mav bear upon the actual delivery of the policy. 

[1] We see nothing in the contention that the policy was not delivered before 
the injury was sustained, and we shall content ourselves with discussing the right 
of recovery, under the terms of the policy, and under the undisputed facts. 
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[2] The quoted letter simply says: “Your policy of insurance—your contract 
—is in full force, as of this date.” 

Even so, the letter does not attempt to vary the terms and conditions of the 
contract. 

The contract went into effect on November 20, 1933, containing the terms and 
provisions agreed upon by the contracting parties. We conclude that there are no 
ambiguities, no inconsistencies, and no conflicts in the contract. 

[3] The parties have stipulated that the insured can only receive monthly 
indemnity that may be occasioned by an injury received more than 15 days after 
the contract is consummated. The contract was consummated on the 20th day of 
November, and appellee was injured on the 23d of November. Under the plain 
provisions of his contract, appellee cannot recover in this suit. American National 
Ins. Co. v. Roberts (Tex. Civ. App.) 146 S. W. 326; Business Men’s Accident 
Ass’n v. Arrington (Tex. Civ. App.) 7 §.W.(2d) 157; Home Benefit Association 
v. Robbins (Tex. Civ. App.) 34 S.W.(2d) 329. 

We have concluded that the judgment of the trial court should be reversed, and 
that judgment be here rendered for appellant. 

Reversed and rendered. 


AMERICAN INS. CO. v. PERSKY. No. 8387. 
Court of Civil Appeals of Texas. Austin. Nov. 25, 1936. 
98 Southwestern Reporter (2d) 1020. 
1. DISEASE OR INJURY. 

In action on accident policy, finding that death was solely result of overdose 
of medicine and that high blood pressure and heart trouble were not contributing 
causes held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. BURDEN OF PROOF. 

In action on accident policy for death of insured allegedly due from overdose 
of medicine, insurer had burden of showing that high blood pressure and heart 
trouble were contributing causes of insured’s death, where quantity of medicine 
taken was sufficient alone to cause death and where insured died within 20 minutes 
from time of taking medicine. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) ° 
3. DISEASE. : 

In action on accident policy for death of insured allegedly due solely from 
overdose of medicine, evidence that insured had suffered from high blood pressure 
and heart trouble long prior to death held not to conclusively establish that such 
infirmities were contributing cause of insured’s death, where quantity of medicine 
taken was sufficient alone to cause death and where insured died within 20 minutes 
from time of taking medicine. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Error from District Court, Tom Green County; O. L. Parish, Judge. 

Action by Mrs. Berrie Persky against the American Insurance Company. To 
review a judgment in favor of the plaintiff, the defendant brings error. 

Affirmed. 

R. R. Robertson, of Dallas, for plaintiff in error. 

Kerr & Gayer and Worth B. Durham, all of San Angelo, for defendant in 
error. 

McCienpon, Chief Justice. 


_ Appeal by the insurance company from a judgment awarding recovery against 
it under an accident policy in which appellee was beneficiary, and her deceased 
husband was the insured. The trial was to the court without a jury; and the only 
assignment of error is to the effect that “all of the evidence adduced at the trial 
of this cause shows that the death of the insured, Eli Persky, was not caused or 
brought within the provisions of the policy sued on in this cause.” 

% The assignment does not point out in what particular the evidence is insufficient 
in this regard; and there is no proposition supporting the assignment in the brief. 
The assignment is followed by fifteen pages of Q. and A. testimony of appellee 
and her husband’s physician. : 


We quote appellant’s argument in full: “I know the Court will do its own 
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research work, but I would suggest to the Court that the authorities cited sub- 
stantiate the view point that the death ‘of the insured, Eli Persky, was not caused 
by the taking of the medicine independently and exclusive of all other causes, for 
the reason that all of the evidence shows that the said insured, Eli Persky, was 
suffering from high blood pressure and heart trouble long prior to his death, and 
that by no stretch of the imagination would the facts proved bring the cause of 
loss within the terms of the policy sued upon.” 

We assume from the argument that the point which appellant seeks to raise 
under the assignment is that the overdose of medicine which insured took was 
not the sole cause of his death, but that the named infirmities were contributing 
causes thereto. 

[1-3] Without approving the manner in which the case is briefed, we have, 
none the less, examined the testimony and have reached the conclusion that in any 
event the evidence was sufficient to eliminate the stated infirmities as a con- 
tributing cause to insured’s death. No question is raised as to his taking the 
medicine, that the quantity taken was sufficient to produce death independently 
of other causes, and that he died within 20 minutes after he had taken it. Under 
these circumstances the burden was upon appellant to show that the named infirmi- 
ties were contributing causes to insured’s death. A&tna Life Ins. Co. v. Hicks, 
23 Tex. Civ. App. 74, 56 S. W. 87 (error refused). Assuming that the evidence 
was sufficient factually to meet this burden, it did not conclusively establish such 
contribution. 

[4] Appellant does not summarize the evidence or point out the particular 
portions thereof which it claims establish the point upon which it seeks reversal. 
Under these circumstances, we do not feel that our duty extends beyond an 
examination of the record and expressing our views upon its general effect. 

The trial court’s judgment is affirmed. 


Affirmed. 


LOVE et al. v. ETNA CASUALTY & SURETY CO. et al. No. 3019. 
Court of Civil Appeals of Texas. Beaumont. November 25, 1936. 
Rehearing Denied Dec. 2, 1936. 

99 Southwestern Reporter (2d) 646. 

7. AUTOPSY. 

In action to recover damages for multilation and unlawful autopsy performed 
on plaintiff’s dead brother, evidence that the person procuring the order to 
perform the autopsy and surgeons to perform it was claim adjuster for defendant 
in complete charge of its adjustment department, and settled most cases without 
direction from defendant, held sufficient to authorize finding that claim adjuster 
was agent of defendant acting within scope of his employment where no evidence 
was introduced controverting evidence as to his authority. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

8. AUTOPSY. 


Where insurer’s claim adjuster procured the order and surgeons .to perform 
an autopsy, even if claim adjuster was not acting within the scope of his employ- 
ment, insurer, by later paying the surgeons and accepting and using the surgeons’ 
report of the autopsy, ratified the acts of claim adjuster. 

(For other cases, see Insurance, Dec. Dig. § 94.) 


Appeal from District Court, Bexar County; Harry L. Howard, Judge. 

Action by Tom Love and others against the AStna Casualty & Surety Company. 
Judgment for defendant, and plaintiffs appeal. 

Reversed and remanded. 

Harry B. Berry, of San Antonio, for appellants. 

Johnson, Rogers & Slatton, of San Antonio, for appellee. 

O’Quinn, Justice. 


Appellants, Tom Love, Victoria Houston, a feme sole, and Cora Davis, a feme 
sole, brother and sisters of Orange Love, deceased, brought this suit against the 
tna Casualty & Surety Company, and the AXtna Life Insurance Company to 
recover damages for the mutilation and unlawful dissection and autopsy performed 
without their knowledge or consent in and upon the dead body of their brother, 
Orange Love. The AStna Casualty & Surety Company was by mistake made party 
defendant, and passed out of the case and will not be further mentioned. 
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As grounds for recovery, plaintiffs, appellants, alleged: 

“That a short time after the death of the brother, Orange Love, of the plain- 
tiffs, in June 1933, and while the dead body of their brother, was undergoing 
preparation for burial at the funeral home of Carter-Sutton, San Antonio, Texas, 
the defendants, or one of them, procured and caused to be made a wrongful autopsy 
and dissection of the dead body of said Orange Love without the knowledge or 
consent of the plaintiffs or any of them. Said dissection was performed by Doc- 
tors Goodson and Stout of San Antonio, same being procured and caused by 
arrangements of defendants, which arranged for, directed and wilfully caused said 
autopsy to be made in flagrant indifference and disregard to the sensibilities and 
feelings of the plaintiffs so as to amount to a malicious wrong as hereinafter set out. 

“II. Pleading in the alternative as to the arrangements and procuring of said 
autopsy, such facts being wholly in the possession of defendants, plaintiffs say that 
one C. E. Klein, adjuster for both of defendants, and vice principal and to whom 
was confided the complete and exclusive control of the matter and department of 
adjusting claims against defendants, went to the Justice of the Peace and requested 
and otherwise procured the issuance of an order by said Justice of the Peace, 
whereby said autopsy was performed without the consent of any of the plaintiffs on 
their brother. Said attempt to procure such autopsy by means of a demand or 
request on said Justice of the Peace, did not result in the validity of said inquest, 
for the reason none of the prerequisites required by law nor the elements of said 
attempted inquest were performed, and plaintiffs say that such act of performing a 
hacking on plaintiffs’ brother, was without legal sanction and for which defendants 
through the request of their agent in soliciting said authority, are liable for said 
trespass and mutilation of the body of Orange Love. 

“III. The dissection was performed by the physicians aforesaid by proceeding to 
said funeral home where the body lay, and there removing by cutting the vital 
organs of the body, such as the heart, liver, spleen, kidneys and other contents of the 
inner abdomen. Proceeding as we said under arrangement of the defendants, or 
by ineffectual attempt of said C. E. Klein to procure said autopsy by means of a 
legal inquest, said physicians slashed, opened, cut and probed the parts and con- 
tents of said body about the middle, but not returning such organs of Orange Love 
as the heart, spleen, liver and kidneys. Having probed and taken apart the body 
for the purposes, as will be hereinafter alleged, said physicians turned it back to 
the custody of the undertaker, made report of their examination to defendants and 
received their fee and pay from defendants for the work arranged for and ordered 
as aforesaid. 

“IV. Orange Love died without wife or his own family, and during the last 
years of his life had lived with two of the plaintiffs, and was so living at the time 
of his death on or about the 16th of June, 1933. It was the primary duty of 
oe to bury the remains of their brother, and it was while awaiting such 
burial that the mutilation and dismemberment of the body took place, and without 
plaintiffs’ consent as aforesaid, and soon thereafter, plaintiffs discharged such 
responsibility and duty by interring the body at a cemetery, plaintiffs being the 
next of kin of said Orange Love and being as brother and sisters the nearest 
degree, and having as aforesaid, placed said body in the possession of the under- 
taking in preparation for burial. 

“V. Said examination of the body of plaintiffs’ brother was procured and 
caused to be done by the defendants as heretofore alleged, for the purpose of 
determining the cause of death as a purely commercial inquiry, wherein said 
Orange Love during his lifetime had applied for compensation for an alleged 
injury sustained during his employment for a company for which the defendants 
were compensation and industrial insurers. Defendants contested said claim before 
the Industrial Board at Austin, and upon the death of the claimant, Orange Love, 
and in order to defeat the claim of his heirs, the plaintiffs, maliciously and wantonly 
procure -d and caused said autopsy to disprove from such report, the manner of 
injury alleged - said Orange Loye as to have incurred as an industrial accident, 
defendants using and filing such report of autopsy as evidence at a hearing of the 
said claim, and which claim if approved as a potential liability would have been 
chargeable to the defendants as insurers as aforesaid. 

“WI. Information of the brutal and arrogant dissection came as a shock to plain- 
tiffs, causing extreme mental anguish, suffering and distress of mind, such unauth- 
orized autopsy being a flagrant indignity and outrage on the feelings of plaintiff at 
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the time of the death of their brother, and same being with inexcusable indifference 
and gross disregard to the sentiments of regard for the condition of the body of 
Orange Love, plaintiffs being entitled as nearest of kin and those responsible for 
his burial, to have said body as death had left it, without interference therewith. 
Said sense of indignity and outrage were proximately caused by the acts as afore- 
said of defendants in procuring said autopsy, said act, if defendants 
answer was done officially and under color of a public officer, was 
without any quality of validity and _ ineffectual except as an act set 
afoot by the request and arrangements of defendants or their agents with a design 
to use such report of autopsy purely commercially. Plaintiffs say that if it be found 
that C. E..Klein actually went to the Justice of the Peace to ask for and arrange 
an autopsy on the body of Orange Love, that eg inquest or/and autopsy were 
illegal, void and lacking in the requirements of the law or statute, more especially 
such justice of the peace being without probable cause in ordering such autopsy, 
if said Justice of the Peace did so order. Plaintiff’s damages for the injury to their 
feelings for their dead brother, should be compensated for by defendants in the 
sum of $5,000.00.” 

Defendants, appellees, answered by general demurrer and general denial. 

The cause was tried to a jury, but after appellants closed their evidence, on 
motion of the defendants, the court instructed the jury to return a verdict for the 
defendants, which was done and judgment accordingly entered. We have the case 
on appeal. 

}1] It is urged that the instructed verdict was error. It does not appear that 
defendants’ general demurrer was presented to or acted on by the court. So same 
was waived. The question is, Did the evidence raise a question for the jury? We 
gather from the record: 

(a) That Orange Love, the deceased, was a brother of appellants, and prior 
to and at the time of his death he did not have any family—neither wife nor child, 
but was living with his brother Jim Love (who is now dead) and had lived with 
various of his brothers and sisters for years before his death on June 15, 1933. His 
parents were dead, and appellants are all of his surviving brothers and sisters. 

(b) When Orange Love died, his sister Cora Davis sent his body to Carter & 
Sutton, undertakers, for burial. While the body was in the possession and charge 
of Carter & Sutton, it was taken possession of by Drs. Goodson and Stout and an 
autopsy performed upon the corpse in which the body was thoroughly explored by 
opening same and taking out the heart, kidneys, liver, spleen, and bowels, and these 
were cut into, portions denuded therefrom and never returned, but carried off for 
chemical investigation. All this without the permission of appellants, and without 
their knowledge or consent. No sort of request was made to them respecting the 
autopsy, nor any sort of notice given them that the autopsy was to be performed 
or had been performed. They were completely ignored in the matter. The autopsy 
was performed June 22, 1933. After learning of the autopsy, appellants had the 
body buried and this suit followed. 

(c) Prior to his death, deceased, Orange Love, had been an employee of and 
worked for the San Antonio Compress Company, w hich carried compensation insur- 
ance covering its employees with AZtna Insurance Company, appellee. Deceased 
had complained that he had suffered an injury to his abdomen while handling a 
bale of cotton, and had made claim to the compensation board for compensation 
under the insurance carried by appellee Aitna Life Insurance Company. Pending 
his claim before the board, he died. His brothers and sisters, appellants, then 
renewed the claim for said compensation. July 12, 1933, appellee A&tna Life 
Insurance Company filed notice with the board that it denied liability, and later, 
July 25, 1933, filed with the board a copy of the report on the autopsy held on 
the body of deceased, Orange Love. This for the purpose of defeating appellants’ 
claim for compensation. The claim was refused. 

9) During June, 1933, Hon. John R. Shook was justice of the peace, precinct 
No. 1, city of San Antonio, Bexar county, Tex. C. E. Klein, with office in San 
ake was claim adjuster for appellee Aitna Life Insurance Company, and 
received and handled the claim of Orange Love for compensation because of his 
alleged injury as an employee of the San Antonio Compress Company. This claim 
was pending at the time of the death of Orange Love and at the time the autopsy 
on his body was performed. Klein, as claim adjuster for appellee, was actively in 
charge of the investigation of this claim. He testified: 
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“I went to the Justice of the Peace and laid before him the facts as I had 
them, and he ordered the autopsy.” 

“After I got the report of the autopsy in due time it was sent to Austin. My 
office sent it up there.” : 

He further testified: 

“I said I went to the Justice of the Peace about this matter. I went to him to 
give him the information that out investigation had disclosed. As to what investi- 
gation I had made, the man alleged that he had sustained an injury on a certain 
date, and the investigation did not even disclose that he had been working there 
at that time on that day, or that he had ever received an injury there. They were 
claiming that he died as a result of the injuries and our investigation did not dis- 
close that he got hurt at the plant. I went to the Justice of the Peace to give him 
the information I had. At the time I laid the facts before the Justice of the 
Peace I did not know what the result would be. As to whether I went to the 
Justice of the Peace to disprove the facts, I just stated I was interested in the 
facts in this compensation claim. * * * I said I went there as a citizen would, but 
it was in the course of my work. I went as a citizen would, to lay before the 
Justice of the Peace the facts, because we were interested in determining the cause 
of this man’s death.” 

Again, he testified: 

“I gave Judge Shook all the information that I had regarding this man’s claim 
and what our investigation disclosed. * * * I said that it was claimed that his 
death was the result of the accident and we were interested in determining whether 
it was. I gave these facts to Judge Shook and he ordered the autopsy. I never 
asked Judge Shook for an autopsy at all.” 

(e) Dr. Goodson, county health officer, testified: 

“IT remember the autopsy on the body of Orange Love. I performed that 
autopsy. I never knew anything about Orange Love having died until Mr. Klein 
of the A=tna Life Insurance Company called me up. He said he had died and they 
were alleging an injury, I think they claimed, was the cause of his death, so he 
said, ‘what can you do about it’. I said, ‘if there is any question about his death you 
can see if the Justice of the Peace wants to order an inquest or autopsy’, so he 
said, ‘all right’. The next thing I heard was he phoned me from Judge Shook’s 
office. * * * I told him in case the county did not pay it, I would expect the 
#Ztna Life Insurance Company to pay me, and he said they would. I did not 
apply to the county judge for pay, but I did apply to him for pay, and it was paid 
with a check. The amount was $50.00. As to whether I made an agreement with 
Mr. Klein to give him a copy of the report of the autopsy * * * he was paying 
for it. It was his. I furnished him with a copy. The $50.00 from the tna Life 
Insurance Company was for the performance of the autopsy.” 

Dr. Stout testified that at the request of Dr. Goodson he assisted in performing 
the autopsy on the body of Orange Love; that he wrote up the report of the 
autopsy and sent it to the Aétna Life Insurance Company; and that the Etna Life 
Insurance Company paid him $50 for his services. 

It is insisted by appellee that the instructed verdict was proper and the judg- 
ment should be affirmed because: 

(a) The autopsy was performed by the county health officer upon the order 
of the justice of the peace, who was authorized by statute to order an autopsy to 
be performed on the body of the deceased. Article 968, Code Criminal Procedure, 
1925, provides: 

“Any justice of the peace shall be authorized, and it shall be his duty, to hold 
inquests without a jury within his county, in the following cases: 

“1. When a person dies in prison. 

“2. When any person is killed, or from any cause dies an unnatural death, 
except under sentence of the law, or in the absence of one or more good witnesses. 

“3. When the body of a human being is found, and the circumstances of his 
death are unknown. 

“4. When the circumstances of the death of any person are such as to lead to 
suspicion that he came to his death by unlawful means.” 

Article 970, Code Criminal Procedure, provides: 

“Upon an inquest held to ascertain the cause of death the justice shall, if he 
deems it necessary, call in the county health officer, or, if there be none, or if it 
impracticable to secure his services, then some regular physician, to make an autopsy 
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in order to determine whether the death was occasioned by violence; and if so, its 
nature and character. The county in which such inquest and autopsy is held shall pay 
to the physician making such autopsy a fee of not less than ten nor more than 
fifty dollars, the excess over ten dollars to be determined by the commissioners court 
after ascertaining the amount and nature of the work performed in making such 
autopsy. 

[2-6] These statutes should be construed together. It is obvious that the 
statutes above were intended to and do apply only in securing evidence for the 
suppression and prosecution of crime. When the evidence above set out is con- 
sidered, there is not a hint that the autopsy was sought or held for the purpose 
of detecting a crime, but was sought by appellee AStna Life Insurance Company 
for the sole purpose of defeating a claim against it for civil damages—compensa- 
tion for an injury received as an employee of the San Antonio Compress Company, 
the insurance for which appellee carried. These statutes do not authorize an autopsy 
for any such purpose. The justice was without authority to order the autopsy, 
and its holding, under the undisputed facts disclosed by the record, was unlawful. 
Appellants, being the next of kin to the deceased, it was their duty to preserve 
the body of their dead brother, and provide burial for same, and for this purpose 
the law gave them the right of possession of the body, and any interference with 
that right by mutilating or otherwise disturbing the body by appellee, without their 
consent, was an actionable wrong for which appellants can maintain their action 
against appellee for damages. 13 Tex. Jur. § 15, p. 509; 8 R. C. L. § 18, p. 695; 17 
C. J. § 19, p. 1144; Larson v. Chase, 47 Minn. 307, 50 N. W. 238, 14 L. R. A. 85, 28 
Am. St. Rep. 370; Streipe v. Ins. Co., 243 Ky. 15, 47 S. W. (2d) 1004. The petition 
stated a cause of action, and the evidence supported the allegations, and it was error 
for the court to direct a verdict against appellants. 

(b) But it is insisted by appellee that if the autopsy was illegally performed, 
and if it was procured by their local claim adjuster, Klein, it was without the scope 
of his empoyment, and not by virtue of any authority, either express or implied, 
and so would not render it liable for such wrongful autopsy, wherefore the court 
correctly instructed a verdict for appellee. 

This contention is overruled. Klein testified: 

“T had the San Antonio Claim Department with A®tna Life Insurance Com- 
pany. I had no superior in this city. My decisions were not reviewed by anybody 
in San Antonio, The first superior above me in claim matters is in Hartford, 
Connecticut. * * * In most cases I have the power and authority to make a settle- 
ment myself with the claimant, and I have the power to contest claims if I thought 
best. * * * The fact is that I am in charge of the entire office that has to do with 
adjustments. I have authority to make complete settlements in a case. I have 
already testified that I am in complete charge of the Adjustment Department, and 
that my adjustments are final, with the exception of those cases I submit to the 
Home Office and where they instruct me direct. I did not submit this case to the 
Home Office. I disposed of this entirely according to my own judgment. I 
investigated this case of Orange Love, endeavoring to obtain all the facts, and I 
went to the Justice of the Peace’s office. The AXtna Life Insurance Company did 
not give me anv directions in this case at all. I had complete power myself to 
handle the case.” 

And further: 

“When I saw Judge Shook, I saw him in behalf of the Aitna Life Insurance 
Company.” 

Elmer Abbey testify that he was general agent in the life department of the 
¥tna Life Insurance Company at San Antonio; that he knew C. E. Klein; that 
Klein was claim adjuster for the AStna Life Insurance Company; and that he, 
Abbey, did not have any control over Klein, nor did Klein make any reports to him. 
Appellee AEtna Life Insurance Company did not offer any evidence to contradict 

lein's testimony as to his powers in acting for the company—in fact offered no 
testimony whatever. 

[7-8] We think it plainly appears that Klein in procuring the autopsy was acting 
as the fully authorized agent of appellee, within the scope of his employment, and 
in the exercise of his discretion given him in the investigation of and approval or 
rejection of claims against his company. But if not, still appellee is liable because 
after the autopsy was had, it approved Klein’s acts and paid the doctors for their 
Services in performing the autopsy, and accepted the benefits of same by receiving 
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the report of the autopsy from the doctors and filing a copy of same with the 
Industrial Accident Board where the claim for compensation for the death of 
Orange Love was then pending, and which was later refused. 

The judgment is reversed and the cause remanded for a trial on the merits of 
the case. 


HEMRICH v. AZTNA LIFE INS. CO. No. 26397. 
Supreme Court of Washington. Dec. 23, 1936. 
63 Pacific Reporter (2d) 432. 
1. DISEASE OR INJURY. 

In action against insurer by beneficiary under an accident policy for death of 
insured, evidence of physician that fracture of leg with resulting injuries sustained 
had caused thrombosis of pulmonary artery, which in turn caused insured’s death, 
held sufficient for jury on question whether death was result of accidental bodily 
injury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. AUTOPSY. 

Under policy providing therefor, insurer has right to autopsy provided request 
is seasonably made and reasonable as to time and scope. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. DEMAND. 

In action for death of insured under accident. policy providing for right of 
autopsy, question of reasonableness of insurer’s request for autopsy which was 
refused held for jury where first request for autopsy, made day after death, sought 
examination of body for complete study of pathological changes in internal organs 
from general scientific standpoint and second request made late in same day, which 
was the day before one set for funeral, was without any explanation as to scope or 
kind. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. ACCIDENT, | 
Instruction that if jury found that accident set in motion some latent physical 
defect or commenced systematic disorders and that insured died as result of accident 
causing such disorders, they should find that insured’s death was caused by reason 
of accident, within meaning of accident policy, held proper. 
(For other cases, see Insurance, Dec. Dig. § 669[11].) 
5, DEMAND. cs 
Instruction that demand for autopsy must have been made within terms 0 
policy and for sole purpose of determining cause of death, and that it was duty of 
insurer to make demand in accordance with terms of policy and in keeping with 
proprieties of occasion held proper where demands for autopsy by insurer on their 
faces contained language bearing on question of timeliness and scope of requested 
autopsy calling for finding of jury as to reasonableness of demands. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 
6. BURDEN OF PROOF. 
Under accident policy which provided for autopsy, burden was not on beneficiary 


to initiate proceedings for autopsy, nor to provide language of form to be used in 
making demand for one, but burden was on insurer. 


(For other cases, see Insurance, Dec. Dig. § 549.) 
Department 2. 


Appeal from Superior Court, King County; Clay Allen, Judge. 

Action by Minnie Hemrich against the Aitna Life Insurance Company. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for appellant. 

C. R. Hovey and McBurney & O’Brien, all of Seattle (Clarence Larhus, of 


Seattle, of counsel), for respondent. 
MITCHELL, Justice. 


_Minnie Hemrich of Seattle, as plaintiff, recovered judgment upon a verdict 
against the A=tna Life Insurance Company, a corporation, for the amount of an 
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accident policy in the sum of $2,500, issued to Alvin Hemrich, her husband, who 
died February 25, 1935. 

The insurance company has appealed. 

The policy insured “against loss resulting, directly or independently of all other 
causes, from bodily injuries sustained and effected solely through accidental means.” 
In another portion of the policy, there is a repetition, in effect, of the provision 
above quoted. 

On January 17, 1935, the insured, while walking on the street, slipped and fell 
fracturing the lower end of the fibula of his left leg. His family physcian took 
charge of the case promptly, and seasonably discovered the fracture, and thereafter 
continued to care for it. The fracture made normal progress for a while. Then 
it was found there was swelling of the left leg, which extended above the knee. The 
leg was congested, and a clump formed under the knee space of the left leg. The 
patient was later taken to a hospital. Varicosities appeared in the left leg. He 
complained of pain in the left groin where a clot had formed. The insurance com- 
pany, upon receiving notice of his condition, paid weekly indemnities during his 
sickness from the accident. On the morning of February 25, 1935, he rapidly grew 
worse at the hospital, and died suddenly. Mrs. Hemrich’s attorney was not in the 
city at that time, but returned during the day. The next morning, February 26, he 
notified a representative of the insurance company that Mr. Hemrich had died. 
The representative of the insurance company wired the home office that day of the 
death, and the following morning received answer instructing him to ask for an 
autopsy under the policy. The representative of the insurance company discussed 
the request for an autopsy with Mrs. Hemrich’s attorney, who said, in effect, that 
it was all right to have an autopsy and asked the representative of the insurance 
company for blanks for that purpose. The company’s representative referred him 
to Dr. Nixon of the Swedish Hospital for the necessary blanks. 

It appears that Dr. Nixon, who was not advised of the purpose for which the 
autopsy was requested, furnished a blank to be filled in and signed by Mrs. Hemrich 
to indicate her consent that the Swedish Hospital might make such an autopsy and 
examination of the decedent’s body as the hospital desired for a complete study of 
pathological changes in the internal organs, to complete the record of the case, from 
a general scientific standpoint that in the future patients might benefit from the 
knowledge gained, which is in accordance with a nation-wide policy of advancement 
of medical science. Of course, this showed a misunderstanding about the purpose 
and scope of the autopsy and for whose benefit it was wanted. The Swedish Hos- 
pital was in no way entitled to, nor did it intend to, procure any kind of an autopsy. 
It was the insurance company only that wanted, or was entitled to one. However, 


Mrs. Hemrich’s attorney, according to instructions from the representative of the 
insurance company, took the instrument furnished by Dr. Nixon to her for consid- 
eration, and she, already deeply grief-stricken over the loss of her husband, upon 
noticing and being advised of the scope of the autopsy contemplated by that instru- 
ment, that is, an autopsy that covered the whole body of the decedent, unlimited as 
to time for making an autopsy or when it should be made, and as though intended 
for general clinical purposes, refused to sign it. 


Upon further consideration by the representative of the insurance company, a 
Written request for an autopsy was again served on Mrs. Hemrich on behalf of the 
insurance company on that same day, 4:30 p. m., at her house, her attorney not being 
present. There was no attempt to explain to her to what extent, if any, this request 
differed from the other one. This request fixed or suggested no time for making the 
autopsy, nor was there any intimation as to the length of time desired or needed for 


making it; nor was there anything said about the extent of the autopsy or exam- 
ination of the body of the decedent, the words of the written request in this respect 
being: “To consent to performance of an autopsy on the body of the insured, now 
deceased”: that is, unlimited. The funeral was already set for the next day, Feb- 


ruary 28. This second request for permission to make an autopsy was refused by 
Mrs. Hemrich. 


Discussing the assignments of error, two of them may he considered together ; 


(1) refusal of the court to sustain a challenge to the sufficiency of the evidence to 


Warrant a verdict for the plaintiff; and ‘2) the denial of a motion for judgment 
notwithstanding the verdict. 


{1] They relate to the cause of the death of the decedent and the right to an 
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autopsy. Upon the cause of the death of the decedent, the evidence was entirely 
sufficient to take the case to the jury. Mr. Hemrich’s family physician took care 
of him immediately after the accident and looked after him until his death. Upon 
describing the injuries, symptoms, and treatment, the doctor testified : 

“Q. Doctor, in your opinion, if you know, what was the cause of Mr. Hem- 
rich’s death? A. Do I know the cause? Oh, yes, Thrombosis of the pulmonary 
artery. 

“Q. What caused the thrombosis? <A. It was due to this here injury he had of 
the leg, this here fracture and injury of the soft parts, the soft tissues, with an 
injury to the veins. It had injured the inside lining of the veins and this here clot 
of blood had formed there.” 

[2, 3] Upon the question of the request to make an autopsy, the weight of the 
authorities is to the effect that, under a policy such as the one in this case, the 
insurer is entitled to have an autopsy made, provided it is seasonably made and 
reasonable as to time and scope. There was considerable testimony upon this sub- 
ject in this case, including some contention between the parties. Altogether, we are 
satisfied that the question of the cause of death of the decedent and the reasonable- 
ness and scope of the request to make an autopsy were properly submitted to the 
jury. 
[4] Another assignment of error raises the correctness of instruction No. 7. The 
effect of the language in the instruction complained of is that, if the jury find that 
the accident set in motion some latent physical defect or commenced systemic dis- 
orders, and that the insured died as a result of the accident causing such disorders, 
they should find that the insured’s death was caused by reason of the accident, within 
the meaning of the policy. Surely, the instruction is right. If the accident caused a 
change in or upon the body of the insured that caused his death, manifestly the 
accident was responsible for the death. 

[5] It is claimed the giving of instruction No. 9 constituted error. It was as 
follows: 

“You are instructed that if you find that the demand for an autopsy was not 
seasonably and reasonably made, then you should find the plaintiff was justified in 
refusing the demand., In this case, you are instructed, in order that the demand was 
reasonable and seasonable, the autopsy must have been reasonably necessary to 
determine the cause of death and that the demand for the autopsy must have been 
within and under the terms of the policy and for the sole purpose of determining 
the cause of death, and that it was the duty of the defendant to make a demand in 
accordance with the terms of the policy and in a manner and method in keeping with 
the proprieties of the occasion.” 

Appellant’s objections to the instruction are suggested by the terms of the excep- 
tions taken to it at the trial, the substance of which exceptions, as stated in appel- 
lant’s brief, is: ' 

“* * * That the same was not an issue in the case, and that the form of the 
demand had nothing to do with it.” 

The contention is not tenable. Two written demands were made; one of them, 
according to its face, was made by and on behalf of the Swedish Hospital that was 
not interested in the matter: while both demands, according to their faces, con- 
tained language bearing upon the question of the timeliness and scope of the 
requested autopsy, which, under the facts in the case, called for a finding of the 
jury as to reasonableness of the demands. 

[6] The giving of instruction No. 11 is assigned as error. Without setting it 
out or giving the testimony relating to the point involved, it is sufficient to say that 
the instruction was pertinent and proper, to the effect that the burden was not upon 
the nlaintiff to initiate proceedings for an autopsy. nor to provide the language of 
the form to he used in making a demand for one: that was the duty of the insurance 
comnany, if it desired an autopsy. 

Tudgment affirmed. 

Millard, C. J:, and Tolman, Holcomb, and Beals, JJ., concur. 
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PERKINS v. ASSOCIATED INDEMNITY CORPORATION. No. 26302. 
Supreme Court of Washington. Dec. 28, 1936. 
63 Pacific Reporter (2d) 499. 
|, REJECTION OF PREMIUMS. 

Insurer does not have right to reject timely payment of premiums on ordinary 
life policy, but does have right to reject payment of premiums for benefit, health, and 
accident policies (Rem. Rev. St. §§ 7230, 7234). 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

2. LIFE POLICY. 

“Life policy” is ordinarily one issued to be paid on death of insured after pay- 
ment of stipulated annual premiums (Rem. Rev. St. § 7230). 

(For other cases, see Insurance, Dec. Dig, § 124.) 

3. NOTICE. i . 

Policy providing for termination at particular time terminates at that time 
without any notice. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4, TERMINATION OF POLICY. sae 

Accident policy for twelve-month period terminated at expiration of period for 
which premium had been paid, where additional premium for additional twelve 
months was not paid before expiration of period during which policy was effective 
(Rem. Rev. St. § 7234). 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. NOTICE OF CANCELLATION. 

Notice of cancellation is necessary to terminate life policy and like indeterminate 
contracts (Rem. Rev. St. § 7320). 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

6. RENEWAL. 

Accident policy for twelve-month period which provided for renewal with 
consent of insurer expired at termination of twelve-month period without any 
notice of cancellation by insurer (Rem. Rev. St. § 7234). 

(For other cases, see Insurance, Dec. Dig. § 177.) 

7. RENEWAL. : 

Insurer was under no duty to renew twelve-month accident policy, which pro- 
vided that it was renewable with consent of insurer, and deduct from compensation 
due insured sufficient amount to pay premium, where insured made no such request 
and where policy contained no provision for application of compensation to premium 
(Rem. Rev. St. §§ 7234, 7236). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Department 1. 
wee from Superior Court, Grays Harbor County; William E. Campbell, 
Judge. 

Action by Dorothy M. Perkins, as administratrix of the estate of Charles C. 
Perkins, deceased, against the Associated Indemnity Corporation. From an adverse 
judgment, the plaintiff appeals. 

Affirmed. 


A. P. Wilson, of Montesano, and F. L. Morgan, of Hoquiam, for appellant. 

N. A. Pearson and F. M. Reischling, both of Seattle, for respondent. 

Mintarp, Chief Justice. 

On October 23, 1933, the Associated Indemnity Corporation, a foreign insurance 
corporation, issued to Charles C. Perkins an insurance policy under the terms of 
which the insurer was obligated to indemnify the insured or his beneficiaries for 
loss of life, limb, sight, or time caused by accidental injury during the term of 
twelve months “ * * * from the 23rd day of October, 1933, beginning and ending at 
— o'clock, noon, Standard Time, at the place where this Policy is counter- 
signe ” 

The annual premium of $34 was paid at the time of the issuance of the policy, 
which was in the principal sum of $2,000, with weekly indemnity of $20. 

The weekly indemnity for total disability was payable as long as the insured 
was wholly and continuously disabled by the injury and prevented from engaging in 








1014 ‘The Insurance Law Journal, Vol. 88 [Apr., 1937 


any and every occupation for compensation. The weekly indemnity for partial 
disability was in an amount less than the indemnity payable for total disability, 
The contract provided: 

“Commencing with the second year of this insurance, five per cent shall be added 
annually to the Principal Sum of the first year until such additions shall amount 
to fifty per cent. Thereafter, so long as this Policy shall be maintained in force, 
the insurance will be for the original Principal Sum plus the accumulations.” 

Included in the standard provisions of the policy are the following: 

“* * * (16) The Company may cancel this Policy at any time by written 
notice delivered to the Insured or mailed to his last address, as shown by the records 
of the Company, together with cash or the Company’s check for the unearned 
portion of the premiums actually paid by the Insured, and such cancellation shall be 
without prejudice to any claim originating prior thereto.” 

Paragraph (8) of the additional provisions of the policy reads as follows: 

“This policy may be renewed subject to all of its provisions, from term to term, 
with the consent of the Company, and by the payment of the premium in advance at 
the Company’s premium rate in force at time of renewals.” 

On September 7, 1934, the insured was disabled by an accidental injury. The 
insurer paid to the insured from time to time compensation aggregating $280. A 
dispute then arose between the parties whether the disability was total or partial. 

On April 12, 1935, at which time the parties were not in accord as to whether 
the disability was total or partial, the insured was drowned in the Chehalis river. 
The insured’s widow, as administratrix, instituted an action against the insurer to 
recover indemnity for total disability from September 7, 1934, to the date of the 
death of the insured. . 

For a second cause of action, plaintiff sought recovery of the face of the policy 
on the ground that the policy was in force at the time of the death of the insured, 
and that the insured met his death by accidental drowning. The defendant tendered 
and aaid into court $165.71 as payment in full of the amount due on the first cause 
of action. At the close of the evidence, the defendant’s attorney challenged the 
sufficiency of the evidence in behalf of the plaintiff to sustain either her first or 
second cause of action. Plaintiff challenged the sufficiency of the evidence adduced 
in behalf of the defendant to. constitute a defense. The court sustained the conten- 
tion of the plaintiff as to her first cause of action, withdrew from consideration of 
the jury the second cause of action, and directed a verdict for the defendant. 

The trial court’s findings, which are amply sustained by the evidence, respecting 
the plaintiff’s second cause of action, are summarized as follows: 

The insurance policy in question was for the term of twelve months beginning 
October 23, 1933, and_expired October 23, 1934. No further premium was ever paid 
or tendered to the defendant insurance company other than the original payment 
of premium for the term from October 23, 1933, to October 23, 1934. The insured 
received an injury September 7, 1934, which totally disabled him up to the date 
of his death on April 12, 1935. Defendant paid the insured from time to time a 
total of $280 as compensation for the disability. By reason of a dispute whether 
the disability was partial or total, defendant ceased payment on the disability to the 
insured. At the time of the death of the insured, figured on the basis of total dis- 
ability, there was due from the defendant to the plaintiff, less $165.71 which defend- 
and tendered to plaintiff and paid into court the sum of $199.37. Plaintiff, who 
is the widow of deceased, tendered the renewal premium on said policy on behalf 
of the insured subsequent to September 7, 1934, when the insured was injured and 
prior to October 1, 1934. Defendant’s agent to whom the tender of the renewal 
premium was made informed the plaintiff that the defendant had ceased writing 
health and accident insurance in this state and that the policy would not be renewed. 
No communication, written or oral, was had by the defendant with the insured. 
All communications respecting the matter of insurance were had with the wife of 
the insured. 


The trial court was of the view that the contract of insurance expired October 
23, 1934, and that it was not subject to renewal without the consent of the defend- 
ant company, and that the company never consented to its renewal. The trial court 
further found that, several months prior to the expiration of the policy in question, 
the defendant company had retired from this state in so far as the writing of health 
and accident insurance is concerned. 
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The court concluded that the plaintiff was entitled to judgment on her first cause 
of action as found above, and concluded that plaintiff's second cause of action 
should be dismissed with prejudice. The court expressed the opinion that the 
policy was one of term insurance and had expired prior to the death of the insured, 
and that the policy was not subject to renewal without the consent of the company, 
to which renewal the company never consented. 

The court further concluded that, as the defendant had withdrawn from the 
state of Washington in so far as the writing of health and accident insurance was 
concerned, the defendant could not have renewed the policy had it so desired, that 
defendant was under no duty to renew the policy, and that no duty was imposed 
upon the defendant to notify the insured that his policy expired on October 23, 
1934. Judgment was entered accordingly. Plaintiff appealed. 

Counsel for appellant insist that the contract of insurance in the case at bar 
was a continuing contract under the terms of which the respondent was limited to 
the privilege of cancellation of the contract in the manner provided by the statute 
and by the contract. The provision upon which the appellant relies reads as 
follows: 

“(16) The Company may cancel this Policy at any time by written notice deliv- 
ered to the Insured or mailed to his last address, as shown by the records of the 
Company, together with cash or the Company’s check for the unearned portion of 
the premiums actually paid by the Insured, and such cancellation shall be without 
prejudice to any claim originating prior thereto.” 

While conceding that the policy would lapse for nonpayment of the annual 
premium, counsel for appellant further argue that, as the insurer had, at the time the 
premium became due, sufficient funds in its hands due the insured to pay the 
premium, it was the duty of the respondent company to apply such funds to the 
payment of the premium so as to prevent a forfeiture of the policy. 

[1-4] Prior to the expiration of the policy, the respondent refused to accept a 
renewal premium. The argument that the respondent could not refuse to renew the 
policy if the insured offered to pay the annual premium and could only cancel the 
contract by notice to the insured is without merit. It should be borne in mind that 
policies of insurance such as the one in the case at bar can be written for only a 
specified term. The statute requires that the time at which the insurance thereunder 
takes effect and terminates be stated in a portion of the policy preceding its execu- 
tion by the insurer. Rem. Rev. Stat. § 7234. This is quite the opposite of the 
statutory provisions respecting life insurance. Rem. Rev. Stat. § 7230. Under an 
ordinary life insurance policy, the insurer would not have the right to reject timely 
payments of premiums. The very opposite is the case in benefit, health, and accident 
policies. Davis v. Mutual Ben. Health & Accident Ass’n, 168 Okl. 514, 34 P.(2d) 
579. Ordinarily, a life insurance policy is one issued to be paid on the death of the 
person insured after the payment of stipulated annual premiums. When a policy 
provides for its termination at a particular time like the one in the case at bar, 
it terminates at that time without any notice. The contract in the case at bar ter- 
minated at the expiration of the twelve-month period for which the premium had 
been paid unless an additional premium for an additional twelve months was paid 
hefore the expiration of the twelve months during which the policy was effective. 
Under the additional provisions, subdivision (8) of the contract, the policy was 
renewable subject to all of its provisions, from term to term, by payment of the 
premium in advance at the company’s premium rate in force at the time of renewal 
if the company consented to such renewal. It is optional with the insurer under 
the provisions of a contract like the one in the case at bar whether the policy will 
he periodically renewed upon each successive expiration. MacDonald v. Metropoli- 
tan Life Insurance Co., 304 Pa. 213, 155 A. 491, 77 A. L. R. 353. The contract pro- 
vides : 

“This policy may be renewed subject to all of its provisions, from term to term, 
with the consent of the Company, and by the payment of the premium in advance 
of the Company’s premium rate in force at time of renewals.” 

There was no absolute right of renewal. The right of renewal was subject to 
the consent of the insurer. Under the terms of the policy, it was optional with 
the insurer whether or not to renew the policy. 

[5-7] The policy expired October 23, 1934. At no time prior to the date of 
expiration was a further premium ever paid, or deducted by the company. The 
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policy in the case at bar was not written for an indefinite term like life insurance, 
Such indeterminate policies are written for life subject to forfeiture for nonpay- 
ment of premium, etc. Those contracts do not have to be renewed. They continue 
until one party or the other breaches the contract. The accident insurance policy 
in the case at bar is not such a policy. It was written for a definite term of twelve 
months, subject to renewal if both parties agreed to do so. In a life insurance 
policy and like indeterminate contracts, if it is desired to terminate the policy, it is 
necessary to give notice of cancellation. Clearly, no notice of cancellation was 
required aftet the policy in the case at bar had expired. The contention that such 
notice of cancellation was necessary after expiration is without merit. If the 
respondent desired to cancel the policy prior to its expiration, of course it would 
then have been required to give to the policy holder notice of cancellation. In such 
event, the insurer would be required to return to the insured the unearned portion 
of the premium actually paid by the insured. It was not, as argued by appellant, 
the duty of the company to automatically renew the policy and deduct from the 
compensation due the insured sufficient to pay the premium. In the first place, no 
request was made by the appellant that that be done, and it further appears that it 
would be in violation of Rem. Rev. Stat. § 7236, to do so. So far as pertinent, 
that section reads as follows: 

“§ 7236. No such policy shall be so issued or delivered which contains any pro- 
vision * * * (3) providing for the deduction of any premium from the amount 
paid in settlement of claim; * * * unless such provisions which are hereby desig- 
nated as optional standard provisions, shall be in the words and in the order in 
which they are hereinafter set forth, but the insurer may at its option omit from 
the policy any such optional standard provision. * * * 

“18. Upon the payment of claim hereunder any premium then due and unpaid or 
covered by any note or written order may be deducted therefrom.” 

The twelve-month contract terminated when the insured failed to pay the 
premium of $34 due October 23, 1934. Respondent was under no duty to the insured 
to apply the proceeds of disability benefits which respondent owed to the insured to 
the payment of the premium falling due October 23, 1934. A contract such as the 
insured had with respondent is not one for the application of the principle that funds 
in the hands of the insurer belonging to the insured must be applied to the pay- 
ment of premiums to prevent a forfeiture of the contract. There is no provision in 
the contract, nor is there any statutory provision imposing upon respondent the 
duty to apply a sufficient amount of the disability benefits due the insured to the 
payment of the accrued premium to continue the policy in force. The contract 
shows upon its face that Charles C. Perkins was protected from October 23, 1933, to 
October 23, 1934, and that thereafter only in the event he paid his premium in 
advance and same was accepted by the insurer could the policy be kept in force and 
effect. 

In Guaranty Old Line Ins. Co. v. Winstead (Tex. Civ. App.) 91 S.W.(2d) 1164, 
1166, it was held that under a month to month accident and health policy in which 
the only premium waiver provision was in case of total permanent disability, where 
the insured had a claim for health benefits and did not thereafter make premium 
payment, the policy lapsed for nonpayment after a period of grace and did not 
cover subsequent illness of the insured, notwithstanding at the time of the subse- 
quent illness the insurer owed the insured on the prior claim enough to pay accrued 
premiums. That is an apposite case, and the language as follows therein is appli- 
cable in the case at bar: 

“This is no incontestable policy of insurance, and even if the insured, after 
suffering his first illness, had tendered the premium due February 6, 1934, to the 
insurer, it could have declined to accept the premium and the policy would not have 
been continued in force. If this is true, and undoubtedly it is, how can it be suc- 
cessfully urged that the mere fact of the insurer being indebted to the insured for 
disability benefits when the last premium fell due, gives to the insured the absolute 
right to force the insurer to continue the contract of insurance in force by apply- 
ing the accrued disability benefits toward the payment of the then due premium an 
against its will and wish? We do not believe that such a contract can be forced 
upon any party unwilling to engage therein.” 

It is clear that the judgment should be and it is affirmed. 

Blake, Main, Steinert, and Geraghty, JJ., concur. 
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Fire | Etna Ins. Co. of Hartford, Conn. v. Taylor 


FIRE 


7ETNA INS. CO. OF HARTFORD, CONN. v. TAYLOR. 
FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK v. SAME. 
Nos. 9051, 8052. 
Circuit Court of Appeals, Fifth Circuit. Nov. 13, 1936. 
Rehearing Denied Dec. 12, 1936. 
86 Federal Reporter (2d) 225. 
2, BURDEN OF PROOF. 

In action on fire policies covering stock of merchandise, instruction that insur- 
ers had burden to sustain special defenses alleging breaches of conditions by 
afirmative proof and preponderance of evidence he/d not error for failure to place 
on insured burden of showing compliance with iron safe clause pleaded as defense, 
insured was aided by any presumptions which arose, such as continuance of proven 
existence of valid insurance contract until contrary was shown. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

3. IRON SAFE CLAUSE. 

In action on fire policies covering stock of merchandise, insurers who pleaded 
specially breach of warranties subsequent to issuance of policy, including violation 
of iron safe clause, had burden to prove breach, unless breach preponderantly 
appeared from evidence introduced by insured in effort to prove amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

6. EVIDENCE. 

In action on fire policies covering stock of merchandise, business surveys 
published by United States Department of Commerce, introduced on question of 
amount of loss, held properly excluded, since fact that documents were published 
by federal government did not establish correctness of information given. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

7, DAMAGES. 

_ Where there were substantial and bona fide controversies over amount of loss 
in action on fire policies, and insurers denied amount of loss, conducted extensive 
cross-examination regarding values, and by their own witnesses disputed values, 
which issue was recognized by court in charge, damages in lieu of interest and in 
addition to face of policies held not recoverable under Georgia law. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeals from the District Court of the United States for the Northern Dis- 
trict of Georgia; E. Marvin Underwood, Judge. 

_ Consolidated suits by R. O. Taylor against AStna Insurance Company of Hart- 
ford, Connecticut, and against Fidelity-Phenix Fire Insurance Company of New 
York. From separate judgments against defendants, defendants appeal. 

Modified, and, as modified, affirmed. s 

A. W. Clapp and Hugh MacMillan, both of Atlanta, Ga., for appellants. 

Chas. S. Reid and Sidney Holderness, Jr., both of Atlanta, Ga., and S. Holder- 
ness, Sr., of Carrollton, Ga., for appellee. 


Before Foster, Hutcheson, and Holmes, Circuit Judges. 

Houmes, Circuit Judge. 
__ These cases were consolidated for the purpose of trial in the court below; by 
stipulation of the parties and by order of court, they have been submitted here on 
a single record, and will be disposed of in one opinion. Separate verdicts and 
judgments were. rendered against the appellants, the suits being based on policies 
of insurance against loss by fire on a stock of merchandise, consisting chiefly of 
dry goods, shoes, hats, and groceries. 


_ The issue on the trial was whether the insured had complied with warranties 
in the policy to take inventories and keep a set of books which would present a com- 
plete record of the business transacted, including all purchases and sales, both for 
cash and on credit. In the event of failure to produce such books and inventories 
for the inspection of the company, there was a provision that the policy should 
become null and void, and that such failure should constitute a perpetual bar to any 
recovery thereon. The entire policy was, also, to become void if the insured con- 
cealed or misrepresented any material fact concerning it or the subject thereof; 
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or in case of any fraud or false swearing by the insured, touching any matter relat- 
ing to the insurance, whether before or after the loss. 

[1-3] The appellants specially pleaded in bar of recovery breaches of the sev- 
eral warranties and conditions, and alleged that all rights of appellee under the 
contract of insurance had been forfeited by his failure to produce such records 
upon demand, and by his fraud and false swearing in overvaluing his merchandise 
in his proof of loss and during the trial. Among other assignments, it is, insisted 
that the court erred in giving the following instruction to the jury: “On the other 
hand, the burden is on the defendants, in the same way, to sustain their special 
defenses, such as the alleged breaches of the conditions of the policies, as is 
claimed on this case, and in the same way the rules of proof apply with respect to 
those special defenses as I have instructed you is on the plaintiff as to his general 
right to recover.” 

Defendants excepted. to this charge on the ground that, where the iron safe 
clause is pleaded as a defense, the burden of showing compliance therewith is upon 
the plaintiff; but, in the outset of its charge, the court instructed the jury that the 
burden of proof was on the plaintiff to show his right to recover by “affirmative 
proof” and “by a preponderance of the evidence.” Continuing, the court said: “He 
must convince the jury that there is more weight of evidence on his side of the 
dispute than there is on the other side, which will incline the minds of reasonable 
men to his side of the proposition rather than to the other. * * * If you find it is 
in favor of the plaintiff on all the vital issues he would be entitled to recover. If 
it is not with him, or that it is so evenly balanced that you cannot tell, then he fails 
in his case and cannot recover.” Next came that part of the charge (first above 
quoted) which stated the burden was on the appellants to sustain their special 
defenses with reference to alleged breaches of conditions in the policies. 

The indiscriminate use of the phrase, “burden of proof,” is frequently the 
cause of confusion, but in this case any apparent contradiction in the above instruc- 
tions may be reconciled by bearing in mind the dictinction between the burden of 
proving an ultimate material allegation in controversy and the burden of establish- 
ing the existence of a particular fact necessary to sustain a component of such 
allegation. As a general rule, the burden of proof lies on the party. who substantially 
asserts the affirmative of the issue, with two exceptions, first, in cases where a dis- 
putable presumption of law exists in favor of the party alleging the affirmative, 
and, second, where the subject-matter of the allegation lies peculiarly within the 
knowledge of one of the parties. Therefore, the plaintiff below in the first instance 
was required, at least, to show the issuance of the policy, the happening of the 
fire, and the amount of his loss. In order to show this amount he had to prove 
some of the facts done in compliance with the warranties, i. e., that he took inven- 
tories and kept a set of books in accordance with the iron safe clause; but clearly 
he did not have to prove all of them, and he was aided by any presumptions which 
arose as the trial proceeded. For instance, the proven existence of a valid contract 
of insurance would be presumed to continue until the contrary was shown. The 
fact that the policy had become void by any breach of warranties happening sub- 
sequent to its issuance, may have appeared from evidence introduced by him in an 
effort to prove the amount of his loss, but, unless such fact did preponderant) 
appear, the burden remained on the insurer to prove it as affirmatively alleged in 
its special plea. Liverpool & London & Globe Insurance Co. v. Farnsworth Lumber 
Co., 72 Miss. 555, 17 So. 445; Kline Bros. & Co. v. Royal Ins. Co. (C. C.) 192 F. 378. 
Inthe latter case, Judge Hand said (192 F. 378, at page 385): “As to the iron 
safe, the assured kept one, and it has not been proved by the defendant that 
Schwartz’s book was not put in the safe on the night in question. The breach of this 
warranty is a defense, and must be proved. The defendants have not discharged 
their burden in this regard.” 

[4] The burden of proof is satisfied by actual proof of the facts of which proof 
is necessary. regardless of which party introduces the evidence (U. S. v. Beaman 
242 F. 876, 880, 155 C. C. A. 464) ; but by introducing such evidence the party does 
not assume en additional burden, nor does such burden shift to him. ' 

[5] On the trial, records were introduced in evidence, and expert testimony was 
admitted on behalf of both sides to explain the records and facilitate determina- 
tion of the amount of the loss. In the course of this testimony, appellant offered to 
introduce a memorandum identified as having been made by deceased member of a 
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firm of accountants which had been employed by appellee to ascertain his loss and 
prepare a proof thereof. This document was excluded by the court, and error is 
assigned to its action in so doing. We find no error in this ruling. The person 
who had prepared the proffered document was not present or available to identify it 
or to testify to its accuracy, nor was it shown that it was the proof of loss of the 
appellee or was intended to bear any relation to the loss sustained by him, though 
there was testimony in the record that the memorandum might have been from 
data furnished accountants employed by appellant. We might speculate as to its 
sources and purposes, but it will suffice to say that no one was present to testify to 
its correctness or that it was prepared from information which was correct. 

[6] In like manner, the business surveys published by the Department of Com- 
merce were properly excluded. The fact that such documents were published by the 
United States government does not establish the correctness of the information 
given. In fact, the data here involved may have been the averages of local esti- 
mates made from a large area, or they may have been estimates of the most general 
character and have been wholly inapplicable to the conditions under which this 
loss occurred. It does not appear that their admission in evidence would have 
been proper. 

[7] Finally, the verdicts and judgments are for the face of the policies and for 
additional sums as damages in lieu of interest. The charge permitting this award 
was objected to, a charge denying it refused, and exceptions granted in each 
instance. The matter is controlled by Georgia statutes as construed by Georgia 
decisions. In these cases there were substantial and bona fide controversies over 
the amounts, in the event liability should be adjudged against the insurers. The 
defendants denied the amount of the loss, conducted extensive cross-examination 
regarding values, and by their own witnesses disputed the values. This issue was 
recognized by the court in its charge. In these circumstances, the question has been 
settled in this Circuit by the recent case of Merchants Insurance Co. v. Lilgeomont, 
Inc, 84 F.(2d) 685. The judgments are therefore excessive, and should be modi- 
fed so as to eliminate the award of damages equal to seven per cent. per annum. 
As so modified, we find no reversible error, and the judgments should be affirmed ; 


costs of appeals to be assessed against appellee. 


WESTCHESTER FIRE INS. CO. v. BRINGLE. No. 7069. 
Circuit Court of Appeals, Sixth Circuit. Nov. 11, 1936, 
86 Federal Reporter (2d) 262. 
7. TOTAL LOSS. 

Liability of insurer’s assignee under fire policy which was not a standard form 
policy held not limited to cost of repair of insured engine on ground that policy was 
not a “value” policy but a contract of indemnity, where master’s finding that fire 
resulted in total loss was approved by court and judgment was for fair cash value 
of engine at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

8 REFERENCE. 

$25 as compensation for services rendered by master and his personal stenog- 
tapher in reference which required two and a half days of testimony, in action on 
fire policy resulting in judgment for $6,300, held excessive, at least, by $225. 

(For other cases, see Insurance, Dec. Dig. § 76[4].) 

_ Appeal from the District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Suit by V. W. Bringle against the Westchester Fire Insurance Company and 
others. From a judgment for plaintiff, named defendant appeals. 

Affirmed, and cause remanded. 

_ Millsaps Fitzhugh of Memphis, Tenn. (Fitzhugh, Murrah & Fitzhugh, of Mem- 
phis, Tenn., on the brief), for appellant. 

W. C. Rodgers, of Memphis, Tenn., for appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 

Simons, Circuit Judge. 

_ Judgment was entered below against the appellant upon an insurance contract 
issued by United States Merchants Insurance Company for loss by fire of a Fair- 
banks-Morse Deisel engine. The factual issue was the extent of the loss, but a 
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number of legal questions grow out of the nature of the controversy and others arise 
from loose practice followed by counsel and permitted by the court. 

Suit was originally begun in the state court by bill in equity, in which were 
joined as defendants Fairbanks-Morse & Co., vendor of the engine, Municipal 
Acceptance Corporation, assignee of the vendor’s sales contract. United States 
Merchants & Shippers Insurance Company, insurer of the property, and others. The 
plaintiff’s bill counted not only upon his contract of insurance, but alleged a con- 
spiracy on the part of the defendants to keep him from ascertaining the name of 
the insurer, securing a copy of the policy, and collecting thereon, and sought dam- 
ages, penalties, and other legal and equitable relief. Fairbanks-Morse & Co., and 
the United States Merchants & Shippers Insurance Company, on the ground that 
they were nonresidents and that as to them there was a separable controversy, 
removed the cause to the United States District Court, where it is said the court 
ordered it placed upon the law instead of the equity side of the docket. While no 
order to that effect appears in the record, there is in the amended bill a recital that 
it is filed in conformity with the court’s order requiring the plaintiff to reform his 
pleadings so as to make his suit one at law instead of in equity. There is also a 
recital in the report of the standing special master that such order was made, and 
there is no denial. Without approving the practice of deleting the record, we are 
content in this instance to treat the case as one at law presented to the court without 
a jury. 

In his amended bill the plaintiff joined the appellant as party defendant, allegin 
that the latter had assumed all of the obligations of the United States Merchants 
Shippers Insurance Company by reason of its merger with or absorption of that 
company. The defendant pleaded the general issue, and by consent of the parties 
the cause was referred to a standing master, who received evidence, reported find- 
ings of fact and conclusions of law, and awarded damaged against appellant alone 
for the full value of the insured’s property, less depreciation, on the. theory that the 
loss was total. Exceptions by the appellant to the master’s report were overruled, 
the master’s findings and conclusions adopted, and a judgment ordered in accordance 
therewith. Thirty-two days later, and after the expiration of the trial term, judg- 
ment was entered on motion of the plaintiff, the court declining, however, to direct 
its entry nuc pro tunc as of the date of the decision. 

[{1, 2] Of our own motion we have considered the power of the court to direct 
reference to a master in an action at law. While references are unusual, there is 
no doubt of the inherent power of a federal court to invoke such aid whether the 
court sits in equity or at law, Ex parte Peterson, 253 U. S. 300, 314, 40 S. Ct. 543, 4 
L. Ed. 919, though a compulsory reference with power to determine issues is 
perhaps impossible because of the Seventh Amendment, United States v. Rathbone, 
Fed. Cas. No. 16, 121, 2 Paine 578. References are, however, mainly limited to 
cases involving complicated questions of fact upon which court or jury may require 
aid. While no good reason for reference to a master appears in the present case, 
the issues being comparatively simple, the defendant consented thereto, and must 
abide by the result if otherwise it should be sustained. 

[3] The first question pressed upon us is the failure of proof that the appellant 
is liable upon a policy issued not by it but by another company. While the averments 
of the bill that it assumed the obligations of the issuing company through merger or 
absorption are perhaps sufficiently traversed by the plea, yet the issue does not 
appear to have been raised in exceptions to the report of the master or to the ruling 
of the court on such exceptions. No motion for judgment was made by appellant, 
and no findings of fact were by it proposed. The general exception taken to the 
judgment does not, we think, preserve the question for review. The case was tried 
throughout on the theory that the appellant was liable for the loss sustained if 
any one was. 

[4] The main issue was one of fact. The plaintiff claimed a total loss. The 
defendant contended that the loss was partial and that the engine could be rebuilt 
and made as good as new. The evidence was conflicting. We think the judgment is 
not to be disturbed, whether we base this upon the rule in equity cases that con- 
current findings of master and court are binding upon us in the absence of clear 
mistake or upon the rule in actions at law that the verdict of the trier of the facts 
is conclusive if sustained by substantial evidence. 

[5] The contention that the judgment is invalid because entered after the trial 
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term must be rejected. The court upon ruling on exceptions to the master’s report 
directed the entry of a judgment. In the federal courts entry has been considered 
for most purposes as merely a ministerial duty of the clerk, though in some juris- 
dictions it is necessary in order to create a lien or start the running of time to 
appeal, but lack of entry does not affect the validity of the judgment. Fleischmann 
Const. Co. v. United States, 270 U. S. 349, 362, 46 S. Ct. 284, 70 L. Ed. 624; In re 
Ackermann, 82 F.(2d) 971 (C. C. A. 6); Zadig v. Aétna Insurance Co., 42 F.(2d) 
142 (C. C. A.:2). 

[6, 7] The policy in this case was not a standard form policy, but a special con- 
tract similar in terms to a contract for marine insurance. It stated the value of the 
insured engine to be $7,000. The master found its cost to the plaintiff to have been 
$7,125.30 in the year 1929, valued it at $7,000 at the date of the policy, and deducted 
depreciation for one year at the rate of 10 per cent., the engine having been in use 
for but four months in each of three years. This was within the evidence. The 
appellant contends that the policy was not a “value” policy, but a contract of indem- 
nity, and that in the absence of proof of value at the time of the fire the appellant 
was liable for the cost of repair only. Whether the contract was a valued policy 
or not seems immaterial. The plaintiff paid $7,125.30. Cost less depreciation is 
evidence of value. The master found that the fire resulted in total loss, and the 
court accepted the finding. The judgment was for the fair cash value of the engine, 
found to be $6,300 at the time of the fire. It will not be reversed. 

[8] A more meritorious contention, however, is presented in respect to the 
master’s compensation. The reference required two and a half days of testimony. 
This is not disputed. In addition to the fees of the reporter, which were substantial, 
the master asked for compensation in the sum of $400 for his own services and $25 
as compensation, for his personal stenographer, who transcribed his nineteen-page 
report. Over the appellant’s objection, the master’s request was allowed, and an 
order entered requiring the defendant to pay his bill within five days pursuant to 
Equity Rule 68, 28 U. S. C. A. following section 723. We assume this has been 
done, since nothing in the record indicates that the order was stayed. The com- 
pensation was excesive. It is at the rate of $160 per day. If applied to the whole 
year the master’s compensation would be more than five times the salary of the 
District Judge. What was said in respect to excessive compensation by the Supreme 
Court in Newton v. Consolidated Gas Co., 259 U. S. 101, 105, 106, 42 S. Ct. 438, 66 
L. Ed. 844, is here applicable. The order of the District Judge is set aside. The 
remedy that may be invoked by appellant to recover from the master excess com- 
pensation already paid is not suggested to us. Doubtless if the master is still an 
officer of the court a summary order by the District Judge will be sufficient. 

The judgment for damages is affirmed. The cause is remanded for further 
proceedings, including fixing compensation of the special master for his services at 
their fair and reasonable value, not to exceed the sum of $200, and not to include 
any amount for services of his personal stenographer. 

It is so ordered. 


PACIFIC FIRE INS. CO. v. MURDOCH COTTON CO. No. 4—4467. 
Supreme Court of Arkansas. Dec. 14, 1936. 
99 Southwestern Reporter (2d) 233. 
2. STORAGE. 

Purchaser of cotton from customers of gin company held entitled to recover 
on fire policy insuring gin company against “loss on cotton, their own or held in 
trust or on consignment, for which assured may be liable,” for loss of cotton by 
fire, where gin company permitted customers and purchasers to store cotton on its 
premises for a reasonable length of time and carried insurance thereon for the 
benefit of customers and purchasers as inducement to have cotton ginned at its gin- 
nery, and cotton was purchased from customers and stored on premises of gin 
company. 

(For other cases, see Insurance, Dec. Dig. § 164[2].) 


3. NEGLIGENCE. 

In action by purchaser from customer of gin company on fire policy insuring 
customers and purchasers against loss while cotton was stored on premises of gin 
company, purchaser, to recover, held not required to show that gin company was 
negligent in connection with ‘the fire where policy insured against any contingency 
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for which gin company might be “liable,” since word “liable” signified a condi- 
tion out of which a legal liability might arise. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

4. LIABILITY LIMITATION. 

In action to recover for loss by fire of cotton under fire policy which provided 
that insurer’s liability was restricted to an amount not to exceed three-fourths of 
value of property lost or destroyed, judgment for full value of the property penalty 
and attorney’s fees held error. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

; pneowe from Circuit Court, Mississippi County, Osceola District; G. E. Keck, 
udge. 

Action by the Murdoch Cotton Company against the Pacific Fire Insurance 
Company. Judgment for plaintiff and defendant appeals. 

Modified and affirmed. 

Milsaps Fitzhugh, of Memphis, Tenn., and James G. Coston and J. T. Coston, 
both of Osceola, for appellant. 

Db. F. Taylor and D. Fred Taylor, Jr., both of Osceola, for appellee. 

BuTLER, Justice. 

The appellee, Murdoch Cotton Company, was the owner of thirty-three bales of 
cotton which it had purchased from customers of the Smith Gin Company in 


October, 1935. This cotton was purchased while it was on the platform of the Gin 
Company and remained there preliminary to its delivery to the railroad for ship- 
ment. During this interval it was destroyed by fire, and this action was instituted 
against the appellant, Pacific Fire Insurance Company, to recover its value plus 
penalty and attorney’s fees. At the conclusion of the introduction of testimony, both 
parties moved for a directed verdict. The trial court, thereupon, made the follow- 
ing declaration of law and finding of fact: 

“The Court finds under the evidence in this case that the plaintiff is entitled 
to recover the amount sued for plus twelve per cent penalty and attorney’s fees 
of $—, and that under the law in this state and under the facts that the plaintiff is 
entitled to recover.” 

“The Court finds that the cotton in controversy was owned by the plaintiff at the 
time of the fire but was in the custody of the Smith Gin Company.” 


“The Court in this case is of the opinion that it is immaterial whether the Smith 


Gin Company is liable to the plaintiff or not; that plaintiff is entitled to recover 
against the insurance company regardless of the liability of Smith; but if it. was 
necessary for the Smith Gin Company to be held liable for the cotton the Court 
finds that there is sufficient evidence to show negligence on the part of the Smith 
Company to make liable to the plaintiff.” 

Thereupon, the court rendered judgment for $2,198.57, for the property des- 
troyed, and also for 12 per cent. penalty in the sum of $263.83, and attornev’s fee 
in the sum of $219.85. 

There are two contentions made on appeal for a reversal of the judgment. The 
first is that under the policy of insurance and the evidence adduced there is no 
liability for the loss of the cotton. The policy involved is what is known as a 
floating” policy which insured the Smith Gin Company, together with a number 
of other gin and lumber companies against loss “on cotton in bales, their own or 
held in trust or on consignment or for which assured may be liable, and/or assured’s 
interest as bailee, all while contained in or around gin houses and/or platforms, 
yards, and in warehouses of assured’s as hereinafter provided and/or in transit from 
the premises covered hereunder to any railroad station or river landing and to 
cover at such railroad points or river landing until bill of lading has been issued 
but in no event to cover after such bill of lading has been issued.” 


The testimony, as presented in this record, is somewhat confusing, but, viewed 
in the light most favorable to the appellee with all of the inferences reasonably 
deducible therefrom, it tends to show that prior to 1935 cotton was held for a rea- 
sonable length of time on gin platforms for owners who had had the cotton ginned. 
Purchasers of cotton from the grower, however, were required to pay a certain 
storage charge, and insurance carried for thier benefit, but owing to the fact that 
new gins had been erected and competition between the ginners had become keen, 
the right of free storage of customers had been extended to the purchasers. The 
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idea was that it would be an inducement to farmers to gin at any particular gin if 
they knew that their cotton could be readily sold on the gin platform. Under this 
custom the ginner would hold the cotton for a reasonable length of time free of 
storage charges and until the buyer had had a reasonable opportunity to deliver 
the cotton from the platform to the shipper, and insurance carried be for benefit 
of both customer and buyer. In other words, after the sale of the cotton the same 
relation existed between the ginner and the purchaser which had existed between 
the ginner and the individual whose cotton had been ginned and placed on the gin 
platform. 

The cotton in controvery had been purchased from a number of the customers 
of the Smith Gin Company while on the platform where it had been left until its 
disposal. The purchase was made in the latter part of the week—perhaps Friday 
or Saturday—and the cotton sold was to be billed and shipped out the following 


Monday. 
{1, 2] The above is doubtless the interpretation placed on the evidence by the 


court below, and while the evidence is not clear it seems to be sufficient to support 
that interpretation. This being the case, the Smith Gin Company was more than a 
gratuitous bailee and held the cotton in trust, not only for the farmer for whom 
it had ginned the cotton, but also for the purchaser of the same. No direct benefit 
resulted to the Gin Company by reason of the storage of the cotton on its platform 
and possession thereof until the cotton was sold and delivered to the shipper, but 
there was an indirect benefit in that the indulgences by the Gin Company created 
an inducement for having the cotton ginned at its ginnery which was a sufficient 
consideration to support its relation as bailee for hire. The result, therefore, was 
that the Gin Company was charged with the duty of using ordinary care for the 
preservation of the cotton. 

[3] Appellant contends that the appellee must fail in this action because it was 
not shown that the Gin Company was guilty of any negligence in connection with 
the fire which destroyed the cotton while on its platform. This suit, however, is 
not one against the gin company, but against the appellant insurance company which 
did not insure against the negligence of the gin company but against any possible 
or probable contingency for which the ginner might be liable. It is, therefore, not 
necessary for recovery by the appellee, for whose benefit the cotton was insured, to 


prove any negligence on the part of the custodian. This construction seems to have 
been placed on the policy by the insurer, its agent acknowledging liability to the 
farmers whose cotton was destroyed and merely contending that its liability ceased 
when the cotton was sold. 

_ In construing a policy insuring freight cars of every description, the property 
of other railroads, firms, individuals, or corporations “for which the assured are, or 
may be, liable,” it has been said: “The proper construction of the policy in this 
respect is that all freight cars consumed by fire while on the line of the appellee’s 
road, and in its care and custody, with respéct to which it had some duty to per- 
form of such nature that it might be charged with legal liability to account to the 
owners therefor, or to be subjected to claims and demands to so account, and to 
possible litigation growing out of such claims and demands, were protected by the 
policy. The contention that the word ‘liable,’ incorporated in item 44, means an 
absolute legal and fixed liability, is not tenable. In Webster’s Dictionary the word 
‘liable’ is said to refer to a future possibe or probable happening which may not 
actually occur. And the same lexicographer further defines the word as follows: 
‘Exposed to a certain contingency or casualty, more or less probable.’ The word, as 
used in the policy, does not signify a perfected or fixed legal liability, but rather a 
condition out of which a legal liability may arise.” Home Ins. Co. of New York v. 
Peoria & P. U. Ry. Co., 178 Ill. 64, 52 N. E. 862, 863. 

Among further authorities in point are California Ins. Co. v. Union Compress 
Co., 133 U. S, 387, 10 S. Ct. 365, 33 L. Ed. 730; 26 C. J. Chapter on Fire Insurance, 
§§ 82 and 84. 

We have examined the cases relied on by the appellant and cited in its brief 
holding that the gratuitous bailee is liable only for gross negligence. These cases, how- 
ever, were not based on any contract of insurance but were actions where the bailor 
sued the bailee for negligent loss of property. In the first case cited, Bertig v. Nor- 
man, 101 Ark. 75, 141 S. W. 201, Ann. Cas. 1913D, 943, the principle is announced 
that to constitute a contract of hailment there must be a contract expressly entered 
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into or one arising by implication growing out of delivery of property to the party 
entrusted with its care, and an acceptance of it by him, and where goods are lost 
the burden does not rest upon the bailee to explain their loss where he does not 
have exclusive possession of the property at the time of the loss. In the case of 
Strange v. Planters’ Gin Company, 142 Ark. 100, 218 S. W. 188, the owner of 
cotton sued the ginner to recover for its loss where it had been left on the gin yard 
solely for the accommodation of the owner. The court held that the ginner would 
be liable only for gross negligence. 

In the case of Rollins vy. East St. Louis Cotton Company, 144 Ark. 146, 221 
S. W. 452, in an action by the owner of cotton to recover for its loss while on the 
platform of the ginner, recovery was denied, the owner having accepted a receipt 
by which he released the ginner from all further responsibility. It appears that the 
cotton was left on the platform for the special benefit of the owner and was covered 
by blanket insurance carried by the ginner, but this did not create any liability on 
his part to the owner without a showing that the cotton was lost through the gross 
neglect of the ginner, after the receipt had been accepted. 

This review of the cases cited makes it plain that they have no application to the 
questions presented in the case at bar. 

[4] The second contention is that the judgment is excessive. This is based 
on the theory that under the contract of insurance the appellant would be liable for 
only three-fourths of the value of the cotton lost, and, the appellee having demanded 
a greater amount, the appellant is not liable for a penalty and attorney’s fees. This 
contention must be sustained. It is true, the original policy was not offered in 
evidence, but at the instance of appellee a policy was introduced which appellee 
proved was a standard form with identical provisions to that on which suit was 
brought. Among the provisions of the policy was one providing that where loss 
occurred the insurer’s liability was restricted to an amount not to exceed three- 
fourths value of the property lost or destroyed. The trial court, therefore, erred 
in entering a judgment for the full value of the property penalty and attorney’s fee 
and to that extent the judgment is reversed. 

It other respects the judgment is affirmed. It being uncertain when proof of 
loss was made and whether or not accrued interest was included in the judgment, the 
clerk will therefore enter a judgment here for an amount equal to three-fourths 
of the amount of the judgment of $2,198.57 for the property destroyed, with 
interest thereon at 6 per cent. from the date of the judgment in the court below. 


ALEXANDER et al. v. SECURITY-FIRST NAT. BANK OF LOS 
ANGELES et al. L. A. 15263. 
Supreme Court of California. Nov. 23, 1936. 
62 Pacific Reporter (2d) 735. 
1. INDEMNITY. 

Insurance indemnifying against property damage is not a substitute for the 
property in absence of special contract. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

2. Fie tae : 
Insurance indemnifying against property loss does not pass with title to property. 
(For other cases, see Insurance, Dec. Dig. § 215.) 

3. PRIORITY. ; 

Lessor’s interest in insurance indemnifying against loss of mortgaged premises 
is not superior to that of mortgagee of leasehold, simply because lessor’s interest in 
property is superior to that of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

4. INSURABLE INTEREST. 

Insurance against property loss is a special agreement of indemnity with person 
insuring against such loss or damage as he may sustain, and is not an issuance of 
the specific thing without regard to ownership. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURABLE INTEREST. 

Different persons, such as mortgagor and mortgagee and lessor and lessee, may 
have separate insurable interests in same property. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 
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6. DUTY TO INSURE. 

Lessee is under no obligation to procure insurance for benefit of his lessor, 
insuring against fire or other risks in absence of special provisions of lease. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

7. LEASE. 

Neither lessor nor lessee ordinarily has an interest in proceeds of insurance 
obtained by the other on his own separate insurable interests. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

8. LEASE. 

Rule that, in absence of special provision in lease, there is no obligation of 
lessee to procure insurance for benefit of the lessor against fire or other risks, and 
that neither lessor nor lessee has interest in proceeds of insurance obtained by the 
other on his own interest, is applicable to relationship between mortgagor and 
mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

9. MORTGAGEE. 


Where there is an agreement for insurance against loss of property between 
parties standing in relationship of mortgagor and mortgagee, lessor and lessee, 
vendor and vendee, life tenant and remainderman, and party obligated, in violation 
of his agreement procured insurance, payable to himself alone, other party for 
whose benefit agreement was made has equitable lien on proceeds. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

10. REPAIR. 

Under trust indenture covering leasehold by which lessee was to procure earth- 
quake insurance payable to trustee to be used for redemption of bonds, if not 
expended for repairs and “unless otherwise provided by the ground leases” where 
lease required lessee to carry fire insurance and to expend “all” insurance monies 
in repairs, lessors held entitled to proceeds of earthquake insurance notwithstanding 
leasehold interest terminated because of lessee’s default in payment of rent. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

11. REPAIR. 

Under trust indenture covering leasehold by which lessee procured earthquake 
insurance payable to trustee to be used for redemption of bonds if not expended for 
repairs and “unless otherwise provided by the ground leases” where lease required 
carrying of fire insurance, and that buildings be kept in good condition, trustee held 
entitled to proceeds of earthquake insurance, notwithstanding termination of lease 
through lessee’s default in payment of rent. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

13. REPAIR. 

Where lease required lessee to carry fire insurance and to expend “all” insur- 
ance money in repairs, even though ‘earthquake insurance procured by lessee as 
required by trust indenture covering leasehold was payable to trustee under policies, 
payments for losses should go to lessor in view of trust indenture, expressly making 
trustee’s rights subject to provisions of lease. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

14. LEASE. 


Where lease required lessee to procure fire insurance and did not require pro- 
ceeds of all insurance to be expended in repair, earthquake insurance procured by 
lessee under trust indenture requiring it to be made payable to trustee would be 
payable to trustee even if lessee, in violation of its covenant, had caused policies 
to be issued payable to itself or payable to lessor. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

In Bank. 


Appeal from Superior Court, Los Angeles County; Charles D. Ballard, Judge. 

Action by Elsie K. Alexander and others, William Chick and others, against 
the Security-First National Bank of Los Angeles and others. From an adverse 
judgment, the named defendant appeals. 
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Judgment reversed as to Helen Evans Wheeler with directions, and judgment 
affirmed as to other respondents. 

Gibson, Dunn & Crutcher and Henry F. Prince, all of Los Angeles (Frederic H. 
sturdy. of Los Angeles, of counsel), for appellant Security-First Nat. Bank of Los 

ngeles. 

C. C. Mishler and Carl L. Elven, both of Los Angeles (Arthur T. Stollmack, of 
Los Angeles, of counsel), for respondents William Chick et al. 

Byron F. Story, of Los Angeles, for respondent Helen Evans Wheeler. 

Wallace & Crandall, of Los Angeles, for cross-defendants and respondents, 

SEAWELL, Justice. 

By the judgment appealed from the court below awarded to plaintiffs the sum of 
$62,500 deposited in court by defendant insurance companies, and denied judgment 
to defendant Security-First National Bank of Los Angeles for any part of said sum. 
The amount deposited in court was payable under certain policies of insurance on 
account of damage resulting to the buildings of the Alexandria Hotel, in the city of 
Los Angeles, from the earthquake of March 10, 1933. Plaintiffs severally own the 
six parcels of real property upon which the hotel buildings are situate. On May 1, 
1927, the Alexandria Hotel Realty Corporation, then holder of long-term leases 
covering the several parcels, executed a deed of trust whereby it transferred the 
leasehold estates to defendant Security-First National Bank, then Security Trust 
& Savings Bank, as trustee, to secure an issue of bonds by said hotel corporation. 
The insurance which is the subject of this action was procured on or about 
October 15, 1932, by the Spring Street Properties, Inc., which by mesne assign- 
ments had become the owner of the leasehold interests subject to said deed 
of trust. 

The defendant insurance companies admitted liability for $62,500 and deposited 
this sum in court. The action then proceeded as a contest between the plaintiffs, 
owners of the fee in the real property, on the one hand, and defendant bank as 
trustee representing bondholders of the lessee, on the other. The trial court found 
that defendant Security-First National Bank, trustee, was entitled to receive no 
part of said sum, and distributed it among plaintiffs in accordance with an agree- 
ment for division entered into between them. Defendant bank appeals from the 
judgment only in so far as it awarded to the respective owners of the property 
referred to on this appeal as the Chick property and the Wheeler property the 
insurance payable on account of earthquake damage to buildings on said two parcels, 
in the sum of $10,789.29 for the Chick property, and $4,510.45 for the Wheeler 
property. 

The insurance policies were in form fire insurance policies made to cover 
earthquake damage also by attachment of earthquake damage assumption indorse- 
ments. There is a controversy between the parties as to whether the several policies 
of insurance procured by the lessee made losses on account of earthquake damage 
payable to the lessors, or to defendant bank as trustee for bondholders of the lessee. 
We are of the view that the policies, considered in the light of evidence which 
defendant bank sought to introduce of the circumstances under which they were 
issued, made losses on account of earthquake damage payable to the trustee for 
the bondholders of the lessee. We shall consider the effect of the terms of the 
policies on the rights of the parties at greater length hereafter. 


At the date of the earthquake, March 10, 1933, the leases were in full force and 
effect. But installments of rent due April 1, 1933, were not paid, and thereafter the 
leases were terminated for default of the lessee, which was subsquently adjudged 
bankrupt. The damage due to the earthquake had not been repaired upon the 
termination of the leases. 

The several leases did not require the lessee to procure earthquake insurance for 
the benefit of the lessors. They bound the lessee only to obtain fire insurance, and 
provided that proceeds of such insurance should constitute a fund for repair and 
rebuilding, or be forfeited to the lessors if the premises were not repaired. But the 
trust indenture by which the lessee transferred the leashold estate to defendant 
bank as trustee for bondholders of the lessee required said lessee to procure earth- 
quake insurance, and provided that the insurance against earthquake damage should 
be payable to the trustee bank. In rendering judgment for plaintiff lessors the court 
did not find that the provisions of the several leases obligated the lessee to procure 
earthquake insurance. But the court was of it the view that the effect of the terms 
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of all six leases was to provide that if the lessee did in fact obtain other insurance 
than fire insurance, such as earthquake insurance, such insurance should be held 
for the benefit of the lessors. The court was further of the view that in so far as 
any loss-payable clauses of the policies made losses on account of earthquake damage 
payable to the trustee for bondholders of the lessee, such clauses were contrary to 
the provisions of the leases, of which the trustee had actual and constructive notice, 
and should not govern the disposition of the insurance proceeds. 


[1-5] In considering the instant case it should be borne in mind that insurance is 
not in the absence of special contract a substitute for the property. Corder v. 
McDougall, 216 Cal. 773, 16 P.(2d) 740; Thompson v. Gearheart, 137 Va. 427, 119 
S. E. 67, 35 A. L. R. 36, note, p. 40. A contract of insurance, that is, the insurance 
policy, does not pass with title to the property. Miller v. Gold Beach Packing Co., 
131 Or. 302, 282 P. 764, 66 A. L. R. 858; Newark Fire Ins. Co. v. Turk (C. C. A.) 
6 F.(2d) 533, 534, 43 A. L. R. 496; Harrison v. Pepper, 166 Mass. 288, 44 N. E. 222, 
33 L. R. A. 239, 55 Am. St. Rep. 404. It does not follow that because the lessor’s 
interest in the property is susperior to that of a mortgagee of the leasehold interest, 
that the lessor’s interest in whatever insurance exists is superior to that of the lessee 
or mortgagee. Although it is frequently said that the property is insured, this is 
inaccurate. “The policy is not an insurance of the specific thing without regard to 
the ownership, but is a special agreement of indemnity with the person insuring 
against such loss or damage as he may sustain.” Newark Fire Ins. Co. v. Turk, 
supra. See, also, Corder v. McDougall, supra; Davis v. Phoenix Ins. Co., 111 Cal. 
409, 43 P. 1115; Sievers v. Union Assur. Soc. of London, 20 Cal. App. 250, 128 P. 
771: Miller v. Gold Beach Pack. Co., supra; Harrington v. Agricultural Ins. Co., 
179 Minn. 510, 229 N. W. 792, 68 A. L. R. 1340, note, p. 1344; Savarese v. Ohio 
Farmers’ Ins. Co., 260 N. Y. 45, 182 N. E. 665, 91 A. L. R. 1341. Different persons 
may have separate insurable interests in the same property, as, for example, a 
mortgagor and a mortgagee, a lessor and lessee. 

[6-8] In the absence of special provisions in the lease there is no obligation on 
the lessee to procure insurance for the benefit of his lessor insuring against fire or 
other risk, and neither lessor nor lessee ordinarily has an interest in the proceeds of 
insurance obtained by the other on his own separable insurable interest. Miller v. 
Gold Beach Pack. Co., 131 Or. 302, 282 P. 764, 66 A. L. R. 858, note, p. 864, citing 
numerous decisions; Yoshida v. Security Ins. Co. of New Haven, 145 Or. 325, 26 
P.(2d) 1082. The rule is the same as between mortgagor and mortgagee, vendor 
and vendee, life tenant and rdmainderman. Brownell v. Board of Education, 239 
N. Y. 369, 146 N. E. 630, 37 A. L. R. 1319, with note, p. 1324; White v. Gilman, 138 
Cal. 375, 71 P. 436: 14 Cal. Jur. 590. It is sometimes held otherwise as between 
vendor and vendee, see notes, 92 A. L. R. 559; 40 A. L. R. 607, citing cases; Corder 
v. McDougall, supra: Thompson v. Gearheart, 137 Va. 427, 119 S. E. 67, 35 A. L. 
R *, note, p. 40. 


[9] But if there is an agreement for insurance between parties standing in these 
relationships, and the party obligated, in violation of his agreement, procures insur- 
ance payable to himself alone, the other party for whose benefit the agreement was 
made has an equitable lien on the proceeds of such insurance. Nelson vy. Nelson 
Neal Lumber Co., 171 Wash. 55, 17 P.(2d) 626, 92 A. L. R. 554, with note, p. 559; 
Farmers’ Loan & Trust Co. v. Penn Plate-Glass Co. (C. C. A.) 103 F. 132, 56 
L. R. A. 710, affirmed 186 U. S. 434. 22 S. Ct. 842, 46 L. Ed. 1234: Miller v. Gold 
Beach Pack. Co., supra; Pearson Mfg. Co. v. Pittsburgh Steamboat Co., 309 Pa. 
340, 163 A. 680, 94 A. L. R. 1382, note, p. 1387; Gibbes Mach. Co. v. Niagara Fire 
Ins. Co., 119 S. C. 1, 111 S. E. 805, 21 A. L. R. 1460; Farmers’ & Merchants’ Nat. 


ay v. Moore, 135 S. C. 391, 133 S. E. 913, 47 A. L. R. 1001, 1011; 14 R. C. L. 
J0/ 


[10] On this appeal we are not concerned with the provisions of any of the 
several leases except those covering the Chick and Wheeler properties. The court 
found that the other leases provided that in case of damage or destruction by fire or 
by any cause covered by insurance, all insurance moneys recovered or paid should be 
used in the reconstruction or repair of the building or be forfeited to the lessors. 
Defendant bank has not appealed from the judgment in so far as it affects insurance 
moneys payable on account of damage to buildings on said other leaseholds. The 
Provisions in the Chick lease which the court construed as being similar in effect to 
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the provisions of the other four leases, and as giving the lessor a claim upon what- 
ever earthquake insurance the lessee obtained, as is follows: 

“6th—In case of destruction or damage by fire or other injury to the said struc- 
ture and building, and so often during said term as such shall happen, to rebuild the 
same with all reasonable diligence after such destruction or injury, such building 
when rebuilt to be of such construction, size and value as the economical expenditure 
of all insurance moneys will warrant. (Italics ours.) 

“7th—To maintain, renew, repair and amend and keep during the whole of the 
said term the said premises and buildings and appurtenances in good condition, 
renewal and repair.” 

Although this provision did not obligate the lessee to procure earthquake insur- 
ance, its effect, the trial court held, was to require that the proceeds of all policies of 
earthquake insurance procured by the lessee should be devoted to repair. It fol- 
lowed therefrom that the lessor, in the event of termination of the lease for default 
of the lessee in payment of rent after the earthquake, but before the making of 
repairs, had an equitable claim upon the insurance proceeds and the right to demand 
that such proceeds be paid over to him. : | 

The trust indenture, as noted above, expressly required that the lessee should 
procure earthquake insurance, and provided that such insurance should be payable 
to the trustee, representing bondholders of the lessee. It was further provided 
therein that the lessee should be entitled to use the insurance proceeds for repair 
and rebuilding. If not expended in rebuilding and repair, “and unless otherwise 
provided by the ground leases,” the trustee was to apply the insurance moneys to 
the redemption of the bonds. By inserting in the trust instrument the quoted phrase 
—unless otherwise provided by the ground leases—the right of the trustee to retain 
proceeds of earthquake insurance effected by the lessee, even though the policies 
were payable to it as trustee, was made subject to the terms of the leases. The 
insurance moneys were to be applied in redemption of the bonds only if such appli- 
cation did not conflict with provisions of the leases in regard to insurance. 


The effect of paragraph 6 was to require as between lessor and lessee that all 
insurance moneys, including the proceeds of earthquake insurance, should be used in 
rebuilding and repairing. Under said provision the lessor’s claim upon the insurance 
proceeds could not be defeated by the subsequent termination of the lease for default 
of the lessee in payment of rent. By virtue of the provision in the trust indenture 
for application of the proceeds of the insurance to redemption of the bonds “unless 
otherwise provided by the ground leases,” the trustee’s right in the proceeds of 
earthquake insurance effected by the lessee was made subject to the lessor’s claim. 
We conclude as to the insurance payable on account of earthquake damage to 
buildings on the Chick property, that the judgment in favor of the lessors must be 
affirmed. 

[11, 12] As to the Wheeler property a different situation exists. Said lease 
provided that the lessee at its own cost should keep the building on the premises and 
all appurtenances in a “good and safe and secure condition.” But the only stipula- 
tion in said lease in regard to insurance relates plainly only to fire insurance. Said 
lease did not contain a provision, analogous to that in the Chick lease and the other 
four leases, that all insurance moneys should be used in repair. In this situation the 
lessors have no claim as against the trustee upon the insurance procured by the 
lessee. As between the lessors who did not place in their leases a provision in 
regard to earthquake insurance, and the trustee for the bondholders under a trust 
indenture which required the lessee to insure against earthquake loss for the benefit 
of the bondholders, the claim of the trustee, representing the bondholders of the 
lessee, is superior. 

The subsequent termination of the lease, through default of the lessee in the 
payment of rent, did not defeat the trustee’s rights. We have heretofore held that 
insurance is not a substitute for the property in the absence of special agreement, 
and does not pass with the property. The trustee, representing bondholders of the 
lessee, was not liable on the covenants to keep in good condition contained in the 
lease, since the assignment to said trustee was made by way of security for a loan 
and was not accompanied by change of possession. Section 822, Civ. Code. 

[13] There is an element of ambiguity in the loss-payable clauses of the several 
policies, which covered both fire and earthquake damage. Appellant bank contends 
that under the policies losses on account of earthquake damage were payable to the 
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said bank as trustee for the bondholders, while losses due to fire were payable to 
the lessors, or to a trustee for the lessors under certain of the leases. We are 
inclined to the view that appellant’s construction of the policies is the only reason- 
able one. However, like the trial court, we are of the opinion that the Tights of the 
parties do not depend on the interpretation of the loss payable clauses of the policies. 
As to the Chick property, if, as appellant bank contends, losses sustained on account 
of earthquake damage were payable to it, it would not be entitled to retain such 
proceeds in view of the provisions in the trust indenture expressly making the bank’s 
right as trustee to apply such insurance proceeds in redemption on the bonds 
subject to the provisions in the Chick lease in regard to insurance. 

[14] As to the Wheeler property, if, as respondents contend, the policies made 
losses on account of earthquake damage, as well as fire, payable to the lessor, or to 
a trustee for the lessor, nevertheless the defendant bank as trustee for the bond- 
holders of the lessee would have an equitable claim upon said proceeds and would be 
entitled to demand that they be turned over to it. The lease covering this particular 
property contained no provision in regard to earthquake insurance. The trust instru- 
ment required the lessee to effect such insurance, payable to the trustee. If the 
lessee, in violation of its covenant to procure earthquake insurance payable to the 
trustee, had caused policies to be issued payable to itself, the trustee would have 
an equitable claim upon such policies. Miller v. Gold Beach Pack Co., supra, note, 
66 A. L. R. 864. Or, if instead of making the losses payable to the trustee, the 
lessee caused them to be made payable to the lessor notwithstanding the lease 
contained no provision in regard to such insurance, the lessor would be as to such 
insurance a mere volunteer, without right to claim the proceeds as against the 
trustee under a trust instrument requiring the lessee to protect the trustee repre- 
senting the bondholders, by such insurance. 

As to respondent Helen Evans Wheeler the judgment is reversed, with direc- 
tions to the trial court to enter judgment for appellant Security-First National Bank 
as to the portion of the insurance fund deposited in court which was awarded to 
said respondent. As to the other respondents, the judgment is affirmed. 

We concur: Waste, C. J.; Thompson, J.; Shenk, J.; Curtis, J.; Langdon, J. 


LERTORA v. GLOBE & RUTGERS INS. CO. OF NEW YORK. Civ. 5577. 
District Court of Appeal, Third District, California. 
Dec. 14, 1936. 
63 Pacific Reporter (2d) 313. 
DWELLING HOUSE. 

In action on fire policy for building insured as dwelling house, insured held 
entitled to recover as against allegation by insurer without proof that premises were 
used for immoral purposes, where insured testified that she had rented premises as 
dwelling house and, though premises were situated close to her home, she had 
observed no indication that they were used for any other purpose, since, had 
premises been used or occupied for immoral purposes, such acts would have con- 
stituted violation of law, and presumption is that law has been obeyed (Code Civ. 
Proc. § 1963, subds. 1, 33). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

\ppeal from Superior Court, Tuolumne County; J. T. B. Warne, Judge. 

Action by Mrs. Laura Lertora against the Globe & Rutgers Insurance Com- 
pany of New York. From a judgment in favor of the plaintiff, the defendant 
appeals. 

Affirmed, 
, Thornton & Taylor and Thornton & Watts, all of San Francisco, for appel- 
ant. 

Rowan Hardin, of Sonora, for respondent. 


Mr, Justice PLUMMER, delivered the opinion of the Court, 

. This cause is before us upon an appeal by the defendant Insurance Company 
irom a judgment rendered against it in the sum of $500 based upon a policy of fire 
surance. The policy provided, among other things, that the building involved in 
this action was insured only while it was occupied as a dwelling house. Whether 
the premises in question were or were not occupied as a dwelling house was the 
only question presented to the trial court, and is the only question tendered for 
our consideration. 
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The complaint alleged that the house destroyed by fire was used and occupied 
as a dwelling house. ‘The answer set up the defense that the house was used and 
occupied for immoral purposes. A careful study of the pleadings would lead to 
the conclusion that there was no denial that the premises were used and occupied 
as a dwelling house, but also that the defendant alleges in its answer the additional 
use of the premises for immoral purposes. It may be stated here that no testi- 
mony was introduced tending to substantiate the allegations of the answer that 
the premises were also used for immoral purposes. In this action the appellant 
relies principally upon the following cases: Allen v. Home Insurance Company, 133 
Cal. 29, 65 P. 138; and Gunderson vy. Gunderson, 4 Cal. App. (2d) 257, 40 P.(2d) 
956, and the cases cited in the opinions of the cases just mentioned. These cases, 
however, have to do only with the construction of the pleadings involved therein. 
The sufficiency of proof to establish the fact, or sufficient facts to justify 
the trial court in drawing the inference that the premises insured were occupied 
for dwelling purposes, is not touched upon. All those cases principally relied upon 
by the appellant go off on the question that it is necessary for the plaintiff to 
allege and prove the occupation of the premises as a dwelling house, in order to 
entitle the plaintiff to judgment. 

In the case at bar the plaintiff, after testifying that the property was used for 
dwelling purposes, stated that it was a six-room house, furnished, rented for the 
sum of $30 per month, that she lived within about 200 or 300 feet of the building, 
where she could see it, and that there was nothing to indicate any unlawful use 
of the building. The agent of the appellant likewise lived within a few hundred 
feet of the building. 

Disregarding this testimony, the appellant sets out the following testimony of 
the witness, given on cross-examination: 

“And from the time of July second, 1934, up to the time of the fire, you were 
never in these premises, were you? A. No, sir. 

“Q. As a matter of fact, you don’t know for what purposes these premises 
were occupied, do you? A. For a home; for living. 

“Q. You don’t know that of your own knowledge, do you? A. Yes, sir. 

“(C). Isn’t it a fact, Mrs. Lertora, you don’t know what the occupancy of these 
premises was, but as a matter of fact you supposed that might have been what they 
were used for? A. Yes, sir, I suppose they were to live in. 

“Q. But you don’t know it as a matter of fact? <A. T don’t know how to answer 
that question. ; 

“QO. You may go hack again. You were never in these premises from the time 
the tenant took possession until the time of the fire? A. No, sir. 

“Q. The only thing you were concerned in as to the occupancy was that you 
got your rent? A. Yes, sir. 

“O. You didn’t care what the occupancy was, did you? A. No. sir. 

“QO. The answer is no sir, isn’t it? A. No, sir. 

“Q. And at all times while this tenant occupied these premises, you had never 
been in the premises, had vou? A. No, sir. 7 

“QO. So that the fact is. that from July second, 1934, you never had been in 
the premises? A. No, sir. * * * 

“©. Then the fact is, as you have testified, T understand, that you didn’t know 
for what purpose this house was used, or for what purposes or manner of 
occupancy the premises were occupied from the time, July 2, 1934, up to the time of 
the fire? A. She rented it as a home. J don’t know how she occupied it. * * * 

“Q. Did you ever on any occasion live in these premises yourself? A. No, 
sir. (Italics ours.)” 


The fact that the premises were rented as a dwelling house, and, for the pur- 
poses of a dwelling, situate within a very short distance from the home of the 
plaintiff, and that during the time the destroyed premises were occupied there was 
nothing to indicate that the premises were used or occupied for any other purpose, 
furnished grounds for an inference that the premises were occupied in accordance 
with the provisions of the insurance policy. Had the premises been used or occu- 
pied for immoral purposes, such acts would have constituted a violation of law, 
and the presumption always is that the law has been obeyed. Code Civ. Proc. § 
1963, subds. 1 and 33. We do not need to cite the number of recent California cases 
holding that a presumption is evidence. 
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This cause was tried before the court sitting without a jury and the trial court 
had before it the question of just what answers given by the plaintiff should be 
accepted by it as proving the fact or justifying the inference that the destroyed 
premises were used simply for dwelling purposes, and this is true even though the 
testimony of the plaintiff given on cross-examination apparently contradicted some 
portions of her testimony given on direct examination. The fact that the plaintiff 
was not in the dwelling house during the time it was rented cannot be considered 
of any special importance, in view of the fact that the destroyed premises were 
situate so closely to the home of the plaintiff, and that the plaintiff, during all the 
time, had an opportunity to view the same and observed no indication of anything in 
the use of the premises other than in accordance with the purposes for which it was 
rented, to wit, to be used for dwelling house purposes. 

The judgment is affirmed. 

We concur: Pullen, P. J.; Thompson, J. 


PEOPLES CREDIT CLOTHING CO. v. SCOTTISH UNION & NATIONAL 
INS. CO. No. 25600. 
Court of Appeals of Georgia, Division No. 2. Nov. 21, 1936. 
Rehearing Denied Dec. 10, 1936. 
188 Southeastern Reporter 913. 
1. UNCONDITIONAL OWNERSHIP. 

Existence, when fire policy is issued, of bill of sale executed by insured convey- 
ing insured property to secure debt, precludes recovery on policy providing that it 
shall be void unless insured has sole and unconditional ownership of property 
insured, 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

2, SOLE OWNERSHIP. 

Actual knowledge, of agent writing fire policy containing sole ownership clause, 
of existence of bill of sale to secure debt transferring title of insured property, will 
be imputed to insurer so as to preclude avoidance of policy for violation of sole 
ownership clause. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. NOTICE. 

Statement by president of corporation which owned property insured under fire 
policy containing sole ownership clause, to agent for insurer, that property had been 
conveyed by bill of sale as security for president’s personal obligation with clause 
stating that transaction did not involve corporation, held ineffective to convey actual 
notice to agent or insurer that corporation had transferred its title to property so 
as to preclude avoidance of policy for violation of sole ownership clause. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

7. INSURANCE. 

In action on fire policy covering stock of goods and containing provision that 
policy should be void unless insured had sole and uncondition ownership of property 
insured, question whether merchandise was covered by bill of sale to secure debt so 
as to avoid policy held for jury (Code 1933, § 67-103). 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Error from Superior Court, Fulton County; Hugh M. Dorsey, Judge. _ 

Action by the Peoples Credit Clothing Company against the Scottish Union & 
National Insurance Company. Judgment for defendant, and plaintiff brings error. 

Reversed. 

G. S. Peck, of Atlanta, for plaintiff in error. 

Estes Doremus and Colquitt, MacDougald, Troutman & Arkwright, all of 
Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

_ [1-3] 1. Where a fire insurance policy contains a clause that unless the owner- 
ship of the property insured is sole and unconditional the policy shall be void, and 
at the time of its issuance there is outstanding a valid and effective bill of sale to 
secure debt, executed by the insured, conveying the property covered by the policy 
of insurance, the policy is void, and the insured cannot recover thereon. People’s 
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Credit Clothing Co. v. Old Colony Ins. Co., 47 Ga. App. 819 (1), 171 S. E. 587. Ii, 
however, the agent who solicited and wrote the policy of fire insurance, containing 
such a sole ownership clause, had actual knowledge when he wrote the policy of the 
existence of the bill of sale to secure debt, transferring the title of the insured to 
another, generally the knowledge of the agent will be imputed to the principal, so 
as to preclude avoiding of the policy by the violation of the clause. See Interstate 
Life & Accident Co. v. Bess, 35 Ga. App. 723, 724 (2), 134 S. E. 804; National 
Fire Ins. Co. v. Thompson, 51 Ga. App. 625 (1), 181 S. E. 101; and citations in 
those cases. But where, as in the instant case, the ownership condition of the 
policy was violated by the execution of a bill of sale to secure debt (if valid and 
effective) by the insured corporation through its president, signing both for the 
corporation and for himself individually, there would be no notice to the insurer as 
principal that the corporation had thus transferred title to the insured goods, so as 
to avoid a forfeiture of the policy, where the statement to the agent by the person 
who had executed the bill of sale was merely: “At the time when I first told him 
about the bill of sale, I told him it was my personal obligation, but.I did put the 
People’s Credit Clothing Company’s name on it, with a clause stating that it did not 
involve the Peoples Credit Clothing Company.” If the bill of sale in question in 
this case was effective to transfer title to the insured stock of goods out of the 
corporation, this positive statement that the agent was notified that the instrument 
represented merely the individual’s “personal obligation,” and contained a clause that 
it “did not involve” the insured corporation, was ineffective to convey actual notice 
to the agent or the insurer that the corporation had transferred its title to the 
property, since the statement expressly negatived such a fact. 

[4-7] 2. Under the provisions of the Code of 1933, § 67-103, “a mortgage may 
embrace all property in possession, or to which the mortgagor has the right of 
possession at the time.” Subject only to the statutory exceptions, it has long been 
the general rule in this state that any mortgage on after-acquired personal property 
is invalid. Georgia S. & F. Ry. Co. v. Barton, 101 Ga. 446 (1-3), 469, 28 S. E. 842; 
Lubroline Oil Co. v. Athens Savings Bank, 104 Ga. 376 (1), 382, 30 S. E. 409: 
Chisolm v. Chittenden & Co., 45 Ga. 213; Goodrich v. Williams, 50 Ga. 425, 435; 
Civil Code of 1910, § 3256; Code of 1895, § 2723; Codes of 1882 and 1873, § 1954; 
Code of 1867, § 1944. This general rule, with only the statutory exceptions, is 
applicable even though it is sought by an express provision of the instrument to 
include after-acquired property. Real Estate Bank & Trust Co. v. Baldwin Locomo- 
tive Works, 145 Ga. 831 (4), 90 S. E. 49; Penton v. Hall, 140 Ga. 235, 238, 78 S. E. 
917; Durant v. Duchesse D’Auxy, 107 Ga. 456, 33 S. E. 478. Under the act of 189 
(Ga. Laws 1899, p. 32), now contained in the present Code as section 67-103, two 
exceptions were made. The first exception, which was also embodied in prior Codes, 
provides that a mortgage “may cover a stock of goods, or other things in bulk, but 
changing in specifics, in which case the lien is lost on all articles disposed of by the 
mortgagor up to the time of foreclosure, and attaches to the purchases made to 
supply their place.” The second exception, created by the act of 1899, but having no 
relevancy to this case, relates to mortgages “given by a person or a corporation to a 
trustee or trustees, to secure an issue of bond.” Accordingly, “while a mortgage 
[or bill of sale to secure debt] covering a stock of goods, changing in specifics, 
covers also additional goods purchased in the usual course of business to replenish 
the stock and to keep the business going” (Smith v. Long Cigar & Grocery Co., 
21 Ga. App. 730 [1], 94 S. E. 905), and while this is true under the statute irrespec- 
tive of any such express provision in the instrument itself, both as to mortgages 
and bills of sale (Merchants’ & Mechanics’ Bank v. Beard, 162 Ga. 446, 134 S. E. 
107; Hardin v. Rubin, 169 Ga. 608 [3, b], 151 S. E. 31), this incident of loss and 
replenishment in the usual course of business operates merely to shift the lien from 
the articles thus disposed of to the articles substituted by way of replenishment 
(Powers & Co. v. Georgia-Florida Grocery Co., 7 Ga. App. 592 [2], 67 S. E. 685); 
and the provision of the statute does not relate to an entire change of a stock of 
goods in bulk, but to a change in a “stock of goods * * * in bulk * * * changing m 
specifics.” Therefore, where a mortgage or bill of sale to secure debt is created 
upon a stock of goods, which is totally destroyed by fire or otherwise, and another 
new, separate, and distinct stock of goods, which the same merchant might see 
proper to thereafter buy, is purchased, it would not come within the lien of the 
instrument covering the totally destroyed stock. In such a case, the provision of the 
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statute, permitting the attachment of the lien on new specifics in lieu of articles sold 
from the stock in the ordinary course of trade, would not have application. This is 
true, since the lien on the goods destroyed would not be lost as would be the case 
on specific articles sold in the ordinary course of business; with the result that, if 
the destroyed stock was insured, the mortgagee, if the loss was payable to him, 
could collect under the policy, and if not payable to him, might by appropriate pro- 
ceeding subject the insurance proceeds to the satisfaction of his claim. This being 
true, the lien of the mortgage would not, in violation of the provisions of the 
statute, continue on both the destroyed stock and the later-acquired new stock. 
Moreover, the new stock does not replenish the old stock, but is complete and 
independent within itself, just as if the old stock had been sold under the bulk sales 
law. Where the two stocks were separate and distinct, and no single article of 
goods comprising the new stock was embraced within the old stock on which the 
lien existed, there was no nucleus for replenishment. Since there was testimony 
for the plaintiff that made it a question for the jury as to whether all of the mer- 
chandise covered by the previous bill of sale to secure debt was destroyed by fire, it 
was error to direct a verdict in favor of the insurance company, and to refuse a 
new trial to the plaintiff. 

3. There is no merit in the other exceptions in the motion for new trial, most of 
which have been settled adversely to the plaintiff by the rulings in People’s Credit 
Clothing Co. v. Old Colony Ins. Co., supra, where, although the suit was against 
another insurer, the same loss was involved, and there was substantially similar 
evidence on the questions there raised. However, it does not appear that the 
ground of reversal in the instant case was adjudicated by that decision. 

Judgment reversed. 

Stephens and Sutton, JJ., concur. 


UNION CENT. LIFE INS. CO. v. FRANKLIN COUNTY FARMERS 
MUT. INS. ASS’N. No. 43533. 
Supreme Court of Iowa. Dec. 15, 1936. 
270 Northwestern Reporter 398. 
1. STANDARD MORTAGE CLAUSE. 

Standard mortgage clause attached to fire policy constitutes an independent 
contract of insurance between insurer and mortgagee, as respects whether mort- 
gagee’s taking of deed and recording it constituted a change of ownership within 
meaning of policy requiring mortgagee to notify insurer of change of ownership. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


2: CHANGE OF OWNERSHIP. 

Mortgagee’s taking of deed from mortgagor and recording deed upon mort- 
gagor’s default in payment held not “change of ownership” so as to invalidate fire 
policy containing standard mortgage clause, notwithstanding mortgagee failed to 
notify insurer of such change until after loss. : 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Appeal from District Court, Butler County; T. A. Beardmore, Judge. 

The Union Central Life Insurance Company commenced an action at law 
against the Franklin County Farmers Mutual Insurance Association for the value 
of buildings destroyed by fire, covered by a fire insurance policy issued by defend- 
ant company and taken, out by the mortgagor of the property upon which the 
buildings were located, which policy contained the standard mortgage clause, 
making loss payable to plaintiff as mortgagee. Defendant denied liability. Trial to 
the court. Judgment for plaintiff. Defendant appeals. 

Affirmed. 

W. C. Shepard, of Allison, and Leming & Hobson, of Hampton, for appellant. 

John Behnke, of Parkersburg, and Stipp, Perry, Bannister & Starzinger, of 
Des Moines, for appellee. 

MiTcHELL, Justice. 

On August 29, 1930, J. H. Marken was the owner of the southeast quarter of 
section 2, township 91, range 18, in Butler county, Iowa, upon which land was situ- 
ated a barn and corncrib. On that date Marken made application for insurance 
on these buildings to the Franklin County Farmers Mutual Insurance Association, 
and in the application he described the buildings, fixed their value, and gave notice 
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that loss, if any occurred, should be payable to him as the insured and the Union 
Central Life Insurance Company of Cincinnati, Ohio, mortgagee, as their interest 
appeared. There was attached to the policy a mortgage clause known as the 
standard mortgage clause, which provided, among other things, that the mort- 
gagee “shall notity the Insurance Association of the commencement of foreclosure 
proceedings or of any notice of sale or of change in ownership of the property 
which came to the knowledge of the mortgagee.” The by-laws of the association 
were made a part of the policy, and they contained a provision that “in event of 
sale the Association shall at once be notified and the policy sent in for cancellation 
or assignment, subject to approval of the secretary, and failure to obtain such 
approval shall invalidate the policy.” 

The Union Central Life Insurance Company held a first mortgage upon the 
Marken land. During those dark days of 1933 it was impossible for the mortgagor 
to meet the payments on the mortgage, and on the 21st day of July, 1933, Marken 
and his wife made, executed, and delivered to the Union Central Life Insurance 
Company a warranty deed, conveying the land above described to the company, who 
took title in cancellation of the mortgage and in satisfaction of the debt which was 
secured thereby. The deed was duly recorded in the office of the county recorder 
of Butler county, Iowa. No notice of this transaction with Marken and his wife, or 
recording of the deed, was given to the Franklin County Farmers Mutual Insur- 
ance Association. On December 13, 1933, a fire destroyed the barn and corncrib on 
the farm and thereafter the Union Central Life Insurance Company wrote to the 
Franklin County Farmers Mutual Insurance Association and told them it now held 
a deed to the property and title was in its name, informed the Insurance Associa- 
tion of the loss by fire, and asked that draft be made payable and forwarded to the 
Union Central Life Insurance Company. The association denied liability and 
refused to pay the loss, and as a result this action was commenced to recover upon 
said policy. The defendant denied that it was liable, on the theory that the mort- 

gage clause attached to the policy provided that the mortgagee must notify the 
Insurance Company of the commencement of any foreclosure proceedings or of any 
notice of sale or of change in the ownership of the property which came to the 
knowledge of the mortgagee ; that the taking of the deed and recording of it con- 
stituted a change of ownership within the meaning of the policy; and that the 
mortgagee failed to give notice of this change of ownership until after loss, and 
that it could therefore not succeed. The lower court directed a verdict in favor 
of the plaintiff for the amount of the policy. Defendant was dissatisfied with this 
and has appealed to this court. 

The facts in this case are not in dispute. That the policy was issued is admit- 
ted; that. there was attached thereto the standard mortgage clause, making the 
loss payable to mortgagee; that the real estate was transferred by the mortgagot 
to the mortgagee: that no notice of said transfer was given defendant Insurance 
Association. There is no question as to the amount of the loss 

}1] The important question with which we are confronted, is whether the 
transfer of this real estate by a warranty deed from the mortgagor to the mortgagee 
is such a change of ownership as to require notice to the Insurance Association. 
The Insurance Association asked for a strict interpretation of the contract. It is 
its theory that the contract was written between these parties and that the court 
must hold the contracting parties to the agreement they entered into. True, it is 
not the duty of the court to write contracts for the parties, nor will courts d 
this. All the court is interested in is the interpretation of the contract. The appellee 
contends that the acquisition of title by it as mortgagee is an increase in its interest 
and not a change of ownership. In such case no stranger is introduced, since 
at the time the clause was attached to the policy the insurer approved of the mort- 
gagee as an insurance risk. It must be kept in mind in this case that there was 
attached to the policy not just a loss payable clause, but what is known as the 
standard mortgage clause, sometimes referred to as the “New York” or “Union” 
mortgage clause, which constitutes an independent contract of insurance between 
the insurer and the mortgagee. 

In 2 Cooley’s Briefs on Insurance (2d Ed.) p. 1269, we find the following: 
“The insertion in the policy of what is commonly known as the ‘Union Mortgage 
Clause’ providing that the insurance as to the interest of the mortgagee shall not 
be invalidated by acts of the mortgagor and that in case payment is made to the 
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mortgagee under such clause, when without it no claim would have existed, the 
Company shall be subrogated to the mortgagee, creates a separate and distinct 
insurance of interest of the mortgagee.” Citing Hastings v. Westchester Fire 
Insurance Company, 73 N. Y. 141. 

We quote the following from New York Courts of Appeals’ opinion in the 
Hastings v. Westchester Fire Insurance Company Case, supra: 

“The mortgage clause was agreed upon for this very purpose, and created an 
independent and a new contract, which removes the mertgagees beyond the con- 
trol or the effect of any act or neglect of the owner of the property, and renders 
such mortgagees parties. who have a distinct interest separate from the owner, 
embraced in another and a different contract.” (73 N. Y. 141, at page 150). 

“The legal effect of the mortgage clause was, that the defendant agreed that 
in case of loss it would pay the money directly to the mortgagees; and they were 
thus recognized as a distinct party in interest. It created a new contract from 
that time with the mortgagees, the terms of which most clearly indicate that it 
had no relation to the application of the condition referred to. The insurance had 
been to the owner, and the additional provisions, which were incorporated in the 
policy hy the mortgage clause, created a distinct contract with the mortgagees. It 
was an independent agreement partaking in no sense of the character of an assign- 
ment of a policy of insurance, but one in which the mortgagees were recognized 
as a separate party, having distinct rights, and entitled to receive the full amount 
of insurance money, without any regard whatever to the owner of the property.” 
(73 N. Y. 141, at page 147). 

In speaking of the relation established by the standard mortgage clause, the 
court, in Continental Insurance Company of New York v. Rotholz, 222 Ala. 574, 
133 So. 587, at page 589, said: “ ‘It gives to the mortgagee such an independent 
status as might authorize a recovery by him on the policy, even though the circum- 
stances were such as would prevent a recovery by the mortgagor, and notwith- 
standing the failure of the mortgagee to give the imsurer the notice contemplated 
by the provisions of the standard clause, of any change of ownership which shall 
come to his knowledge.’ ” 

In the case of Employers’ Fire Ins. Company v. Ritter, 112 N. J. Eq. 418, 
164 A. 426, the owners mortgaged the property to Barbara Ritter. The Employers’ 
Fire Insurance Company issued its fire policy to the owners. Attached to the 
policy was a standard mortgage clause payable to the mortgagee, as her interest 
might appear. The mortgage was foreclosed, and at the sale the mortgagee bought 
the property. Sheriff’s deed was duly issued and recorded. Nine months there- 
after the buildings on the property were destroyed by fire. The insurance company 
paid the loss without knowledge of the change of ownership, and on learning of 
such fact, sued to recover. The court below denied recovery, and the appellate 
court affirmed the decree. Speaking of the standard mortgage clause, the court 
said at page 428 of 164 A.: “No new person became a party to the insurance 
contract at the foreclosure sale, and there was no change of risk except by the 
withdrawal of the interest of the mortgagor and the increase of the amount of 
interest of the mortgagee. The parties to the contract were the same after the 
sale. The foreclosure did not constitute such a change of ownership as would 
invalidate the policy, though no notice of such foreclosure was given to the com- 
pany.” ; 

[21 In the case at bar we have no foreclosure of the mortgage. We have a 
friendly arrangement, whereby the mortgagee took title to the property. There 
was an independent contract between the Insurance Association and the mort- 
gagee. Under the standard mortgage clause which was attached to the policy 
no new risk was involved. The insurer has already passed upon and accepted 
the mortgagee as a proper partv with whom to contract, and it cannot complain 
that its interest is increased. The provision that notice of foreclosure or of sale 
must be given, is in response to the feeling that where adversary proceedings 
are brought there may be some adversary feeling on the part of the mortgagor 

a temptation to cash in on his property before it is lost through foreclosure 
No such considerations would dictate a requirement of notice of enlargement of 
title in the mortgagee. This was simply an enlargement of the insured’s title, 
and it cannot void the policy 

This court had before it a similar question in the case of Esch Bros. v. 
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Home Ins. Co. of New York, 78 Iowa, 334, 43 N. W. 229, 16 Am. St. Rep. 443, 
On page 343 of 78 Iowa, 43 N. W. 229, 232, 16 Am. St. Rep. 443, this court said: 
“It remains to be determined whether the policy, as reformed, has been broken 
by reason of the change in title, resulting from Bridget Donegan’s failure to 
redeem. This was not a diminution of the interest of the assured, but an 
increase, and hence not a breach of the policy. See Bailey v. American Cent, 
Insurance Co., supra [(C. C.) 13 F. 250], and authorities cited therein.” 

Appellant cites the case of Belatti vy. Western Grain Dealers’ Mutual Fire 
Insurance Company, 58 S. D. 404, 236 N. W. 367. The South Dakota court in that 
case does not consider nor discuss the practically universal rule that enlarge- 
ment of title is not a change in ownership within the meaning or scope of the 
mortgage clause requiring notice of such a change. 

Other questions are raised, which we do not find it necessary to discuss, 
It follows that the judgment and decree of the lower court must be, and it is 
hereby, affirmed. 

Parsons, C. J., and Anderson, Kintzinger, Donegan, Albert, Hamilton, 
Stiger, and Richards, JJ., concur. 


LOHR v. FARMERS ALLIANCE INS. CO. No. 33079. 
Supreme Court of Kansas. Dec. 12, 1936. 
62 Pacific Reporter (2d) 837. 
1. MUTUAL. 

Mutual and commercial insurance companies are governed by different laws, 
and by-laws of mutual company are integral part of insurance contract (Rev. 
St. Supp. 1933, 40—1012, 40—1017). 

(For other cases, see Insurance, Dec. Dig. §§ 52, 152[1].) 

2. ADDITIONAL INSURANCE. 

Provision of by-laws of mutual company that policy should be void if addi- 
tional fire insurance was procured could not be waived by soliciting agent where 
insured in application agreed to be bound by conditions of by-laws and that 
company would not be bound by act of agent restricting its rights (Rev. St. 
Supp. 1933, 40—1012, 40—1017). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

3. AGENCY. 

Where by-laws of mutual company provided that agent should have no 
authority to bind company by any contract, insured agreeing in application for 
fire policy to be bound by by-laws held not entitled to reformation of policy so 
as to permit additional insurance in conformity with agreement with agent, 
where contrary to provisions of by-laws (Rev. St. Supp. 1933, 40—1012, 40—1017). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4. ADDITIONAL INSURANCE. as 

Provisions of mutual company’s fire policy which contemplated possibility 
of additional insurance /eld not to authorize insured to procure additional insur- 
ance without knowledge of company contrary to terms of by-laws by which insured 
agreed to be bound in application (Rev. St. Supp. 1933, 40—1012, 40—1017). 

(For other cases, see Insurance, Dec. Dig. § 336[1].) ' 

5. AGENCY. ats 

Where fire policy issued by mutual company provided that company would 
not be bound by any act or statement of agent restricting its rights, conduct of 
investigator and adjuster in allegedly attempting to negotiate settlement of loss 
held not to constitute waiver of provision of policy requiring forfeiture because 
insured had obtained additional insurance (Rev. St. Supp. 1933, 40—1012, 
40—1017). 

(For other cases, see Insurance, Dec. Dig. § 397.) 

Syllabus by the Court. 

1. Mutual and commercial insurance companies are governed by different 
laws in this state. The by-laws of the former are an integral part of the con- 
tract of insurance and a provision therein that, if additional fire insurance is 
procured, the policy shall be void, unless otherwise provided by agreement 
indorsed thereon or added thereto by the secretary, cannot be waived, under 
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the terms of the contract involved, by acts or representations of a soliciting 
agent. 

, 2. Since under the terms and provisions of the by-laws of this mutual insur- 
ance company, the insured had agreed the soliciting agent had no authority to 
bind the company by any contract, the insured was not entitled to reformation 
of the policy so as to permit additional insurance in conformity with an agree- 
ment with the soliciting agent. 

3. The contract of insurance examined and seld, it contemplated the pos- 
sibility of additional insurance but it did not permit additional insurance with- 
out defendant’s agreement indorsed thereon or added thereto by the secretary 
as required by the by-laws. 

4. The acts and representations of an investigator and adjuster of a mutual 
insurance company, in the course of an investigation of the fire and amount of 
loss, under the terms and provisions of the contract of insurance, could not 
waive the previous forfeiture of the policy. 

Harvey, J., dissenting. 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Action by M. H. Lohr against the Farmers Alliance Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions, 

Otis S. Allen, George S. Allen, and Raymond Briman, all of Topeka, and 
S. C. Bloss, of Winfield, for appellant. 

W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and Wm. E. Cunning- 
ham, all or Arkansas City, for appellee. 

WEDELL, Justice. 

This was an action against the defendant, a mutual fire insurance company, 
to recover for a fire,sloss. The policy covered a dwelling and its contents. The 
case was tried to a jury. Plaintiff recovered, and defendant appeals. 

Defendant contends the trial court erred in overruling its objection to the 
introduction of evidence, in overruling its demurrer to plaintiff’s evidence, its 
motion for an instructed verdict, and in refusing to grant a new trial. 

The real and only issue involved in the lawsuit is this: Under the circum- 
stances to be narrated, did the fact plaintiff later procured additional insurance 
with another company void his policy with the defendant company? Defendant 
insists it did. Plaintiff contends it did not. Plaintiff testified the soliciting agent 
told him at the time the application was made that he was not taking out enough 
insurance. Plaintiff says he told the agent that he wanted to take out more 
insurance when he was financially able to do so, but that he desired to give the 
additional insurance to another company, and that the agent said, “That will be 
0. K.” Plaintiff's evidence was he relied upon that statement of the soliciting 
agent. Plaintiff also testified: “I relied upon the agent of the Farmers Alliance 
Insurance Company to properly fill out the application and get me a policy 
that would permit me to take out additional insurance.” 

Plaintiff stated he did not notify the defendant company that he was taking 
out insurance with another company. He did tell the other company at the time 
he took out the additional insurance that he had insurance with the defendant 
company. 

Plaintiff's wife testified concerning the occasion when the other insurance was 
delivered to her home by the agent of the second company: “She looked it over 
and said, ‘You have made no reference of there being other insurance.’ She said, 
I don’t want that policy unless the other company knows it.’ ” He (meaning the 
agent of the second company) then went up and got Mr. Puckett (meaning the 
new local agent of defendant company), and the two came down and looked over 
the premises and Mr. Puckett said: “There is no reason why the policy cannot 
stand. * * * There is no question whatever. That place will warrant extra insur- 
ance.” 

Plaintiffs wife testified she did not notify the defendant company of the 
additional insurance. Puckett in substance testified he and Gilliland, the agent of 
the second company, sold life insurance together, that he drove by plaintiff’s home 
with Gilliland but never got out of the car, had no talk with Mr. and Mrs. Lohr 
about any insurance in the National Fire Insurance Company, he was not requested - 
to notify the defendant that a policy had been taken out with that company, and 
did not know such a policy was ever issued. 
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{1] The first fact to be noted is that plaintiff’s contract was not with a 
commercial insurance company, but with a mutual company. For a thorough 
treatment of the fundamental distinctions between such policies and the principles 
underlying the distinctions, see Akers vy. Farmers’ Alliance Ins. Co., 118 Kan, 
241, 234 P. 956; Kennedy v. Farmers’ Alliance Ins. Co., 127 Kan. 768, 275 P. 214: 
Jackson y. Republic Mutual Fire Ins. Co., 138 Kan. 571, 27 P.(2d) 296. Mutual 
companies have statutory authority to make valid by-laws. 1933 Supp. R. §, 
40—1012. When so made they are an integral part of the contract and hence as 
binding as the policy itself. 1933 Supp, R. S. 40—1017; Kennedy vy. Farmers’ 
Alliance Ins. Co.; Jackson v. Mutual Fire Ins. Co., all supra; and Haney y. Farm- 
ers’ Alliance Ins. Co., 134 Kan. 5, 4 P.(2d) 460. 

It has been expressly held the procuring of additional insurance without com- 
pliance with the provisions of the by-laws renders the policy void. Haney y, 
Farmers’ Alliance Ins. Co.; Jackson vy. Republic Mutual Fire Ins. Co., both supra; 
and Lervold v. Republic Mutual Fire Ins. Co., 142 Kan. 43, 45 P.(2d) 839. 

|2] Additional insurance was procured by plaintiff without such compliance. 
Additional insurance was not secured by agreement indorsed on the policy or added 
thereto by the secretary. The pertinent portion of the by-laws, article XVIII, 
reads: “This entire policy unless otherwise provided by agreement indorsed thereon 
or added thereto by the secretary, shall be void if the msured now has or shalll 
hereinafter make or procure any other contract of insurance whether valid or not, 
on property covered in whole or in part by this policy.” 

Plaintiff had agreed in his application to be bound by the above by-law. That 
part of the application provides: “I also agree to be bound by the conditions and 
requirements set forth in the policy and by-laws of this company, and I hereby 
authorize the secretary of this company to sign my name or cause same to be 
signed to the policy and by-laws and I hereby bind myself by said by-laws so signed 
as fully as if personally signed by me.” 

Plaintiff further agreed to article XII of the by-laws, the pertinent portion 
reads: “The application, by-laws and policy constitute the entire contract between 
the company and the insured and no officer, agent or representative of the company 
is authorized, empowered or permitted to make any verbal agreement in reference 
to any matter pertaining thereto.” 

The application was thus part of the contract. The pertinent part of the 
application expressly provides: “ * * * it is expressly understood and agreed that 
the company will not be bound by any act or statement made to or by the agent 
restricting its rights or waiving its written or printed contract.” 

Article X of the by-laws, to which plaintiff agreed, reads: “This company may 
appoint soliciting agents but no such agents shall have authority to bind the com- 
pany by any contract.” 

Plaintiff says he did not read the application and relied on the agent to see 
that the policy permitted additional insurance. He said he had not seen the by-laws 
nor the policy. That was not the fault of the defendant. His wife directed it be 
sent to the mortgagee. Plaintiff contends the policy should be reformed by reason 
of accident, mistake, or fraud and construed as though an endorsement for addi- 
tional insurance were actually written into it. There are a number of reasons 
which prevent the suggested result. The statement of a few of them, however, 
will suffice. The application was a part of the contract, as were the by-laws. He 
cannot be heard to say he did not know what the contract was. Kennedy y. Farmers’ 
Alliance Ins. Co., supra. Again, there is no attempt by plaintiff to show how 
much additional insurance the agent agreed plaintiff could procure. Again, the 
agent was powerless to agree the policy would provide for permission to procure 
any additional insurance. No contract with the company for additional insurance 
having heen made, there was no accident, mistake, or fraud on the part of the 
company. Hence there was no occasion for reformation. 


[3] Plaintiff further contends defendant is liable because the agent did not 
properly fill out the application so as to provide for the right to buy additional 
insurance as it was understood he would do, and therefore the policy should be 
reformed. The result is the same. Plaintiff again overlooks the fundamental 
distinction between commercial and mutual insurance companies. In the Kennedy 
Case, it was said: “It is the duty of an agent soliciting insurance to prenare the 
application so it will accurately and truthfully state the result of the negotiations, 
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and it has been held, in Pfiester v. Insurance Co., 85 Kan. 97, 116 P. 245, and 
allied cases, that the agent’s failure to do so is in legal effect the fault of the 
insurance company. But that was said with reference to stock companies. A 
different rule applies to mutual companies organized under R. S. 40—421 et seq. 
See Akers v. Farmers’ Alliance Ins. Co., 118 Kan. 241, 234 P. 956, and cases there 
collected.” 127 Kan. 768, at page 770, 275 P. 214, 215. 

In the Jackson Case, it was said: “It is first contended that the provision of 
the by-law quoted above was waived because plaintiff gave notice to Cory of his 
intention to procure additional insurance—that Cory was not only defendant’s 
soliciting agent, but also its treasurer and a member of its board of directors and 
a member of its executive committee. Plaintiff argues that Cory was related to 
defendant in so many capacities that notice to him should be construed as notice 
to it. Even so, notice of an intention to procure additional insurance would not 
strike down the provision of the by-laws that the policies sued on would be void 
if additional insurance were procured without agreement indorsed by defendant’s 
secretary on the policies sued on. Nothing in the by-laws of the defendant author- 
ized Cory, who solicited the insurance, to waive or abrogate that by-law.” 138 
Kan. 571, at page 573, 27 P.(2d) 296, 297. 

[4] Plaintiff next contends the policy provided for additional insurance. He 
refers to the following provision in the policy: “This company shall not be liable 
under this policy for a greater proportion of any loss on the described property, 
or for loss by and expense of removal from premises endangered by fire, than the 
amount hereby insured shall bear to the whole insurance, whether valid or not, 
by solvent or insolvent insurers, covering such property.” 

Plaintiff also refers to another provision in the policy: “This company shall 
not be liable * * * for any greater portion of the value of plate glass, frescoes, 
and decorations than that which this policy shall bear to the whole insurance on 
the building described.” 

He claims that while the last above provision does not apply to the property 
covered by this policy, it does show the policy contemplated other insurance. 

Plaintiff further directs our attention to a provision in the “Mortgage Clause,” 
indorsed on the policy: “It is further agreed that in case of any other insurance 
upon the property hereby insured, then this company shall not be liable under this 
policy for a greater portion of any loss sustained than the sum hereby insured 
bears to the whole amount of insurance on said property issued to or held by any 
party or parties having an insurable interest therein.” 

Provisions similar to the above are contained in most, if not all, modern 
standard fire policies. They cannot be construed as authorizing additional insur- 
ance, without compliance with the by-laws. True, they contemplate the possibility 
of additional insurance, but they do not permit it. They simply provide the extent 
of defendant’s liability on its policy in the event additional insurance is permitted. 
The by-laws provide the manner in which additional insurance, if permitted, must 
be evidenced. The by-law provisions would be utterly futile were plaintiff’s con- 
tention sound. Plaintiff agreed, unless permission to procure additional insurance 
was evidenced as the by-laws provide, his policy was void. Having failed to secure 
the necessary permission, he cannot now recover contrary to his express agreement 
and simply on the ground the policy contemplated other insurance might he per- 
mitted. 

[5] Plaintiff finally insists defendant waived right of ‘orfeiture it had. if 
ay, by the conduct of its investigator and adjuster, both before and after 
he had knowledge of additional insurance. The conduct on which plaintiff 
relates to statements and acts of the adjuster in an alleged attempt to negotiate 
a settlement of the loss. Plaintiff insists there is no statute which exempts 
mutual companies from the operation of the doctrine of waiver or estoppel. 
Our attention is also directed to a statement from Couch, Cyclopedia of Insur- 
ance Law, vol. 8, art. 2150, p. 6939, as follows: “The principles or doctrines of 
Waiver and estoppel also apply in case of fraternal or lodge insurance, and also 
‘o mutual insurance companies doing business on the assessment plan.” 

'wo cases are cited in the footnote in support of the above statement. Trot- 
ter v. Grand Lodge, I. L. H., 132 Iowa 513, 109 N. W. 1099.7 L. R. A. (N. S.) 
969, 11 Ann. Cas. 533; McCarty v. Piedmont M. Ins. Co., 81 S. C. 152, 62 S. E. 
1,18 L. R. A. (N. S.) 729. The Trotter Case was decided upon the basis of a 
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long course of business dealings. In the McCarty Case it was said: “The 
decisions in this state show that mutual insurance companies and fraternal benefit 
societies are governed by the same rules of law as the old-line insurance com- 
panies.” 81 S. C. 152, 62 S. E. 1, 18 L. R. A. (N. S.) 729, 730. 

As previously shown the, contrary is the rule in this state. Neither the 
above statement nor the cases cited are helpful to plaintiff in the face of his 
agreement. They cannot change his contract. He agreed that, if he took out 
additional insurance without complying with the by-laws, his policy was for- 
feited. He did procure such insurance and, when he did so, his policy was dead, 
and no agent could revive it. His agreement provided no soliciting agent could 
bind the company by any contract. (Art. X of By-Laws, supra.) He further agreed 
no officer, agent, or representative of the company was authorized, empowered, 
or permitted to make any verbal agreement in reference to any matter pertaining 
to the contract. (Art. XII of By-Laws, supra.) He further expressly agreed the 
company would not be bound by any act or statement made to or by the agent 
restricting its rights or waiving its written or printed contract. (Application for 
policy, supra.) It is therefore clear plaintiff had agreed no agent had power or 
authority to waive the forfeiture. 

Our attention is also directed to Assurance Co. v. Bradford, 60 Kan. 82, 55 
P. 335; Clymer v. Westchester Fire Ins. Co., 130 Kan. 774, 288 P. 536; Sedlachek 
v. Home Ins. Co., 141 Kan. 626, 42 P.(2d) 557. None of these cases deal with 
waivers by agents of mutual companies and they are not controlling or 
persuasive in the instant case. 

The author of this opinion is constrained to remark that his consent to the 
conclusion reached is purely the result of legislative compulsion. So long, how- 
ever, as the laws on the subject remain unchanged, this court is bound by the 
legislative mandate. The judgment is reversed and the cause remanded with 
instructions to enter judgment for defendant. 

Harvey, J., dissents. 


GREAT AMERICAN INS. CO. NEW YORK v. CLAYTON. 
NORTH RIVER INS. CO. v. SAME. 
AMERICAN INS. CO. OF NEWARK, N. J. v. SAME. 
Court of Appeals of Kentucky. Dec. 4, 1936. 
99 Southwestern Reporter (2d) 172. 
1. CONCEALMENT. 

Evidence of statement made to agent on procuring fire policies that insured 
“had had a little trouble,” and that “You don’t know what is going to happen,” 
held insufficient to show that insured did not conceal knowledge of threats to 
dynamite house containing insured property. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. CONCEALMENT. 

Admission that insured procured fire policies because of threats to dynamite 
house containing insured property held to show knowledge that concealed facts were 
material to risk. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. CONCEALMENT. 

Fire policies procured because of threats to dynamite house containing insured 
property, and without disclosure of such facts, held void for concealment of facts 
known to be material to risk. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

6. RENEWAL. __ . 

Renewal fire policy issued prior to knowledge by insured of threats to dynamite 
house containing property insured held not void for concealment of material fact, 
though policy did not take effect till after insured had acquired such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

Appeal from Circuit Court, Bell County. 

Actions by Charles F. Clayton against the Great American Insurance Company 
of New York, the North River Insurance Company, and the American Insurance 
Company of Newark, N. J. From judgments for plaintiff, defendants appeal. 
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Athrmed as to first named defendant; reversed as to other defendants, with 
directions. 

Frank M. Drake, of Louisville, and N. R. Patterson, of Pineville, for appellants. 

Low & Bryant and Golden, Lay & Golden, all of Pineville, for appellee. 

THomMAS, Justice. 

This is the second appeal of these cases; our opinion disposing of the first 
one is reported in 247 Ky. 612, 57 S.W.(2d) 467, 469. In it the salient and material 
facts forming the conditions at the time the policies sued on were obtained are 
set out and they will not be repeated in this opinion any more than is necessary 
for its comprehension. We reversed the judgments of the trial court against each 
of the appellants in that appeal, and in the opinion, after analyzing the facts and 
adopting the principles of law that we concluded were applicable thereto, said: 
“We conclude that the court erred in sustaining the plaintiff's motion for a per- 
emptory instruction and in overruling similar motions made by the defendants.” 
That opinion is the law of the case under the same, or substantially the same, 
facts, and the same conclusions would be campelled now, unless upon the last 
trial additional material and relevant testimony was introduced to alter the case 
and render it a submittable one to the jury. 

Learned counsel for appellants strenuously insist and argue that no such testi- 
mony was heard at the last trial which was had after the filing of the mandate 
from this court, and at which the same verdicts returned on the former trial were 
rendered: whilst equally learned counsel for appellee contend to the contrary. Of 
course, as is usual, other questions are injected into the case and laboriously 
discussed by both sides, but, if the contention of appellants’ counsel is correct and 
should be sustained, it becomes unnecessary to even refer to, much less discuss, 
any of the other questions. Since we have concluded that the argument of 
appellants’ counsel should be sustained, except as to the Great American Insurance 
Company of New York, we will proceed at once to demonstrate why we have so 
concluded, and will then follow the disposition of that question to a determination 
of the case as to that excepted appellant. 

The two policies, one with the North River Insurance Company and the other 
with the American Insurance Company (two of the appellants herein) were issued 
on March 28, 1929, by a local insurance agency located in Pineville, Ky., the 
partners in which were W. S. Mory, John Matt Pursifull, and C. T. Woolum, 
operating under the partnership name of “Kentucky Insurance Agency”; whilst the 
policy in the appellant Great American Insurance Company was issued to take effect 
on March 31, 1929, and by an agency located in Middlesboro, Ky., near which 
latter city the insured property was located, but which was some twelve or fifteen 
miles from Pineville. The occurrences resulting in the situation described in our 
former opinion happened prior to the application for the two policies issued by 
the Pineville agency, but the renewal policy of the Great American Insurance Com- 
pany of New York was actually written and delivered to plaintiff and appellee 
before then, but not to take effect until the following March 31, when the then 
existing policy of the same company for the same amount expired. So that the 
renewal policy was hoth issued to and received by the insured before the defensive 
matters herein relied on occurred. 

A different situation exists as to the other two appellants, and the way and 
manner that they became involved is, in substance, this: The insured, because of 
the conditions described, became alarmed, and he called upon the agency which 
issued the only policy he was carrying (and which had been renewed to take effect 
in the future, as we have indicated), for additional insurance which he had been 
warned and advised to do by his physician, associates and friends, as set out in his 
statement made to the deputy state fire marshal, J. B. Coffee, an exact copy of 
which appears in our first opinion. He was informed that the agency represented 
no company that would take the additional insurance that he desired; whereupon 
he journeyed to Pineville, where he met one Atterbury in the office of the Kentucky 
Insurance Agency and applied to him for additional insurance; but Atterbury 
informed him that he represented no company that would issue policies covering 
the character of risk involved, which were located outside of the city of Pineville, 
and directed him to a member of the Kentucky Insurance Agency, Dr. Mory, 
who occupied an adjoining office in the practice of his profession of chiropractor. 

he insured, with Atterbury’s assistance, succeeded in having Mory to issue the 
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two policies of North River Insurance Company and the American Insurance Com- 
pany, both of which his agency represented, but neither of which was represented 
by Atterbury. 


:[1] Appellee on the second trial admitted all the facts stated in our first 
opinion and also testified that: “I took out insurance (meaning the two policies 
now under consideration) as a precaution,” and that “He (Dr. Hoskins) told me | 
was liable to get killed or blown up.” His testimony as a whole indisputably 
demonstrates that he was induced to procure the last two policies because of the 
created conditions in the mine where he resided and had his office, and the threats 
that had been made against his property and possibly against him, unless he 
evacuated the premises he was then occupying and relinquished his employment 
as physician for the miners at work in that mine. To avoid and circumvent the 
conclusions announced in our first opinion, plaintiff stated at the last trial that, 
when he approached Atterbury for the additional insurance, “he asked me how I 
was getting along and I said all right, that I had had a little trouble, and I told 
him that I wanted more insurance. ,I just left it up to Mr. Atterbury how much, 
and I had this insurance policy in my pocket.” He also stated that he then said: 
“You don’t know what is going to happen,” and that, “When I asked for additional 
insurance I also told Mr. Atterbury when he asked me how I was when I came 
in. I said I had been having a little trouble and when I went in with Mr. Atter- 
bury to where Dr. Mory was I said, ‘You don’t know what is going to happen,’ 
and they wrote me up the $4,000.00 additional insurance.” He never at any time 
denied the facts contained in the statement he made to the deputy fire marshal, 
but which he admitted in his testimony given on the last trial. It is therefore 
insisted that the testimony on the trial now being reviewed met the objection 
that was made and sustained to the judgment at the first trial, because the agent 
that issued the policy was informed of the conditions. But we cannot agree there- 
with, for the plain and manifest reason that the very essence of the danger to 
the risk was not told to the agent by the insured according to his inserted testimony 
above. There is a vast difference between a threat to dynamite and destroy prop- 
erty and a statement of “having a little trouble.” It requires no argument to 
demonstrate that proposition. 

[2] Atterbury, Morey, and one Oldfield were introduced at the last trial, none 
of whom testified at the first one. Besides attempting to prove what occurred at 
the time of the procuring of the last two policies by Atterbury and Morey, those 
three witnesses testified as experts to prove that insurance companies generally 
would issue policies under the established conditions without hesitation, and that 
therefore the concealments relied on as a defense were immaterial. But, con- 
ceding the competency of those witnesses (they being merely local agents with 
power to temporarily issue policies subject to approval or rejection by their com- 
panies to which they were required to submit them), which is exceedingly doubt- 
ful, their testimony was based, not upon the actual facts, but upon entirely different 
ones of far less hazardous nature submitted to them in the hypothetical questions 
propounded by counsel. Atterbury was asked: “If Dr. Clayton there on that 
occasion, at the time he made the application for that insurance had stated to you 
that Dr. Hoskins had heard someone in the barbershop at Balkan (where the 
mine was located) remark that Dr. Clayton would wake up some night with a box 
of dynamite exploding on his front porch, would insurance companies that you 
represent, and insurance companies generally have issued a policy anyway?” 
Defendants objected to the question, but it was overruled, and this answer was 
made: “I think they would for this reason. From the threat that dynamite might 
be exploding on his front porch I would take it that they didn’t mean they were 
going to burn him out or anything like that. And that that was just started more 
as an idle threat than anything else.” It will be perceived that the answer is in 
the first place guarded and very muddily and unsatisfactorily explained, nor did 
the question itself embody the information possessed by the insured which was— 
as is disclosed by our former opinion—that the miners (the enemies of the insured) 
“were going to dynamite the house” and that the same information was later 
repeated to him by the same person. 

The witness Morey stated that he did not hear all of the conversation 
between Atterbury and the insured, except that the latter stated that “there 
was some confusion up there” and that “You can’t tell what may happen”; and 
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that plaintiff then said “he had to be a little better covered, or something to 
that effect.” As an expert he was asked this hypothetical question : “Doctor, 
I will ask you if in a controversy between a doctor and the miners in these 
camps like Balkan up here, in which they were trying to adjust the question of 
fees which the doctor charged the miners, and the question of the termination 
of a contract was involved, and the fact that the miners were holding meetings 
in their effort to determine the question, and if it should finally develop to the 
state where the doctor’s services should be discontinued, and that the doctor 
should be asked to surrender his quarters, living quarters and office building— 
if that state of affairs would be such that insurance companies generally and 
those that you represented would not have accepted that risk of Dr. Clayton, 
the risk that he offered there, and have put that insurance in force?” To which 
witness answered: “I think they would have, knowing everything about the 
risk.” He was then asked substantially the same question as propounded to 
Atterbury and made a similar evasive answer. 

[3, 4] The witness, Oldfield, was asked a similar question to obtain his 
opinion as an expert, to which he answered: “I believe he would be worthy of 
some fire coverage. * * * I believe the risk would have been written and an 
immediate inspection made of it.” Atterbury, it will be remembered, did not 
represent either of the companies whose policies are in contest, though he 
testified that there was some sort of working arrangement between him and the 
agents who issued the last two policies; but it is nowhere attempted to be 
shown that either of the companies involved knew anything about any such 
working arrangement. For reasons stated, and which could be rendered much 
more potent if we had space or time, the actually proven conditions were not 
attempted to be met by the recited new evidence relied on, since the statements 
made by the insured at the time he procured the two policies in contest did not 
embody the crucial and most material facts creating the concealed hazard, and 
which we held in our former opinion was material to the risk. It is true that 
we also referred to the fact that there was no dispute as to the materiality of 
the concealed facts, but that statement was made only as an additional fact 
supporting the conclusions reached at that hearing, since the opinion had already 
stated that “the facts were such as to cause a reasonable apprehension by him 
(insured) of the danger to his property, and the danger itself was of such 
nature as would enhance the risk in the mind of an ordinarily prudent and 
intelligent man.” Emphasis was given also therein to the knowledge that the 
insured possessed at the time with reference to the hazard and his concealing 
it, and which is thus expressed: “He knew and recognized that the facts within 
his knowledge were material because he stated that it was on account of the 
threats and conditions existing at the mining camp where the property was 
located that he procured additional insurance.” Such conclusions became the 
law of the case, even if they had been incorrect, and, for that reason alone they 
should now be followed by us; but we entertain no doubt concerning their sound- 
ness, nor do they conflict with the law as approved by us in the case of Federal 
Fire Insurance Company v. Harvey & Co., 225 Ky. 838, 10 S.W.(2d) 311, which 
is the strongest one supporting plaintiff’s theory cited by his counsel. 

[5] In the first place, the facts creating the alleged increase of hazard in 
that case happened and occurred after the policies therein involved were issued 
—and in the next place there was no proven threat nor any conditions creating erimi- 
ty toward the insured, as is admitted to be true in this one. No one can read this 
record impartially without coming to the conclusion that the insured became alarmed 
over the conditions and sought to increase his insurance to nearly treble the amount 
he theretofore carried for a period of seven or eight years without it ever occurring 
to him to increase it. Our former opinion in this case, together with the generally 
declared law upon the subject, announces the rule to be that material facts affecting 
the risk should be disclosed by the insured if known to him. They were so known 
in this case, and the circumstances surrounding the procurement of the two 
policies clearly indicate the intention and purpose of plaintiff in procuring those 
policies to be such as to render his concealment fraudulent and the concealment 
furnished grounds for defendants denying liability under the policies issued 
in such circumstances, which was also our holding in the former opinion. We 
therefore conclude that the requested peremptory instruction in favor of 
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appellants North River Insurance Company and American Insurance Company 
of Newark, N. J., should have been sustained, and the court erred in overruling 
that motion. 

[6] Taking up now the case of the Great American Insurance Company of 
New York, we find that a different state of facts exist. We have already seen 


that it had theretofore been carrying the risk and the policy had been renewed 


and delivered to the insured before the concealed facts happened. In our former 
opinion we said, with reference to the judgment against that appellant (247 Ky. 
612, 57 S.W.(2d) 467, 469): “There is an intimation in the record that the policy 
for $2,500 of the Great American Insurance Company of New York was issued 
and delivered to appellee about a month before the old policy expired and before 


the appellee had been informed of the threats being made against him and 
before he had any reason to believe that his property was in danger of destruc. 


tion. If that is true, what has been said would have no application in the case 
involving the validity of that policy.” The evidence at the last trial established 
the fact upon which that statement was hypothecated. It is our opinion that 
that statement also became the law of the case with reference to liability under 
that policy, after the facts became established, as was done upon the last trial. 


However, counsel in behalf of that appellant earnestly argue that the same 


principle should apply to that client, since the previously delivered renewal 
policy did not take effect until after the concealed hazard occurred. But he 
cites no case directly in point, and at most the contention so urged is, to say 
the least of it, doubtful; and it should not be upheld in this case because to do 
so would conflict with what we held in our former opinion touching the same 
liability. It is therefore concluded that the court properly overruled the motion 


for a directed verdict made on behalf of that appellant, and that the issues with 
reference to its liability were properly submitted. 

Wherefore, for the reasons stated, the judgment as to the Great American 
Insurance Company of New York is affirmed; but the ones against the other 
two appellants (North River Insurance Company and American Insurance Com- 
pany of Newark, N. J.) are reversed, with directions to set aside the judgments 


against them and to sustain their motions for a new trial, and for further 
proceedings consistent with this opinion; the whole court sitting. 


HOME INS. CO. v. WESTERFIELD. 
Court of Appeals of Kentucky. Dec. 8, 1936. 
99 Southwestern Reporter (2d) 464. 


1, LAPSE. 

Policy provision that insurer is not liable for loss occurring while installment 
of premium is past due and unpaid is valid and binding on insured, so that, if 
loss occurs during default and while policy is in suspense, insurer is not liable 
in absence of waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. DEMAND. 


Letter from fire insurer to insured stating that past-due premium install- 
ment had not been received and requesting remittance without delay without 
referring to suspension of liability during time premium was unpaid would be 
sufficient unconditional demand for payment to waive condition of policy and 
note that company should not be liable for loss occurring while premium pay- 
ments were due and unpaid. 


(For other cases, see Insurance, Dec. Dig. § 392[7].) 


Appeal from Circuit Court, Daviess County. 

Action by Hondy Westerfield against the Home Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Gordon, Laurent, Ogden & Galpin, of Louisville, and Clements & Clements, 
of Owensboro, for appellant. 

Claude E. Smith and W. H. Barnes, both of Owensboro, for appellee. 

REEs, Justice. 

This is a suit on a farm installment fire insurance policy issued by the Home 
Insurance Company of New York to Hondy Westerfield August 14, 1934. The 
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policy was for a term of five years, and covered the insured’s dwelling house, its 
contents, and a barn. The total premium.was $68.10, and was payable as follows: 
$13.62 when the policy was delivered, and the balance in four equal installments 
on September 1 of each of the next succeeding four years. The insured made the 
first payment when the policy was delivered, and executed « note for the four 


annual installments, The first installment of the premium note due September 


1, 1935, was not paid when due, and had not been paid September 10, 1935, when 


the dwelling house and its contents, which were insured for $750, were entirely 
destroyed by fire. The policy contained a provision suspending the insurance 
during the time the payment of an installment of the premium was in default. 
This provision reads: 


“But it is expressly agreed that this Company shall not be liable for any loss 


or damage that may occur to the property herein mentioned while any promissory 


note or obligation, or part thereof, given for the premium remains past due and 
unpaid. Payments of notes and installments thereof must be made to the said 
Home Insurance Company, at its Farm Department office in Chicago, Illinois, 
or to an authorized person having possession of such note for collection, and 
a receipt from the Farm Department office of this Company in Chicago, Illinois, 


must be received by the assured before there can be a revival of the policy, such 


revival to begin from the time of said payment only, and in no event to extend 
this policy beyond the original date of expiration.” 

The installment note and the application signed by the insured each contained 
a similar provision. These provisions were pleaded as a defense by the insurance 
company in its answer. The plaintiff, in a reply, alleged that, between the date 


when the installment was due and the day of the fire, the insurance company had 


made an unconditional degand for payment of the past-due installment, and had 
thereby waived this defense. In a rejoinder, the insurance company denied that it 
had made an unconditional demand for the payment of the installment due on the 
premium note September 1, 1935, or treated the policy as being in full force or 
effect until it was notified of the destruction of the plaintiff's property. On the 


trial, the defendant moved for a directed verdict in its favor at the conclusion of 


the plaintiff's evidence, and again at the conclusion of all of the evidence, but each 
motion was overruled and the case was submitted to the jury, which returned 
a verdict in favor of the plaintiff for the sum of $750. 

{1] A provision in a policy that no liability shall occur while an installment of 
the premium is past due and unpaid is valid and binding on the insured, and, if 
a loss occurs during the default and while the policy is in suspense, and no waiver 


or estoppel appears, the company is not liable. Lindsey v. Home Insurance Co., 
244 Ky. 580, 51 S.W.(2d) 924; Boggess v. Insurance Company of North America, 
235 Ky. 529, 31 S.W.(2d) 899; Fidelity-Phenix Fire Insurance Co. v. Flora, 235 
Ky. 439, 31 S.W.(2d) 699; Hartford Fire Insurance Co. v. Johnson, 217 Ky. 826, 
290 S. W. 673; Continental Insurance Company v. Stratton, 185 Ky. 523, 215 S. W. 
416,8 A. L. R. 391, and annotation at page 395. Appellee concedes this to be the 
tule, but argues that appellant, after the premium installment was due and before 
the loss, made an unconditional demand for payment of the past-due installment 
and thereby waived the suspension provisions of the policy. His contention is 
based upon an alleged letter purportedly written to him by the company after 
September 1, 1935, and before the loss, and which, at the time of the trial, he 
claimed had been lost. He testified that at about 11 o’clock a. m. September 10, 
1935, he received a letter written on stationery of the Home Insurance Company 
which said: “Your insurance premium or note due September 1, has not been 
received. Please remit without delay.” The letter was signed by either H. T. 
Gardner or F. H. Cornell. Gardner was the local agent at Owensboro, and Cornell 
was the manager of the Farm Department of the Home Insurance Company at 
Chicago, Ill. Gardner and Cornell each denied that he had written such a letter, 
and the affidavit of Frank J. Harwas, an employee of the company in its Chicago 
office in charge of the premium collection division of its Farm Department, was 
read as his deposition. He stated that no such letter was written to appellee and 
that the only notice sent to him was the regular formal notice of the approaching 
maturity of a premium installment, which was mailed August 15, 1935. This notice, 
was printed, and read: 

“Your second installment of premium for insurance in the Home Insurance 
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Company, New York, under policies named above will be due on the Ist day of 
September, 1935. Please remit to this, Chicago, Office, without delay, the amount 
called for, returning this whole sheet in the enclosed addressed envelope. A copy 
of the important conditions of your policy referring to payment of premium will 
be found on the back of this notice.” 

At the bottom of the notice appeared the printed signature, “F. H. Cornell, 
Manager,” and the provision of the policy heretofore quoted was printed on the 
back. The figures, $13.62, the amount of the premium due September 1, 1935, were 
typewritten on the face of the notice. Appellee admitted that he received that 
notice and also a letter written by H. T. Gardner, the local agent, dated September 
10, 1935, which reads in part: 

“We have been notified by the Home Insurance Company of New York, that 
an installment of premium amounting to $13.62 due September 1, 1935, under the 
above captioned policy has not been paid. 

“As a personal favor to you we urge you to promptly remit the amount of 
the installment to the company at Chicago, Illinois, or to this office. Failure to pay 
an installment when due suspends the policy and relieves the company of liability 
for damages while an installment is past due and unpaid.” 

[2] It appears that after September 1, 1935, the company sent to H. T. Gard- 
ner, its agent at Owensboro, a list of names of its delinquent policyholders in that 
territory, and appellee’s name was on that list. Appellant insists that the alleged 
letter, if written, did not contain an unconditional demand for payment of the 
past-due installment of the premium, and therefore did not constitute a waiver of 
the condition contained in the policy and the note. The contents of the letter, as 
narrated by appellee in his testimony, were merely a notice that the installment due 
September 1 had not been received and a request to remit without delay. Nothing 
was said concerning the suspension of the company’s liability during such time 
as the premium was unpaid. A less imperative notice was held to be an uncon- 
ditional demand for payment in Clifton v. Hartford Fire Insurance Company, 
203 Ky. 779, 263 S. W. 338. To the same effect are Walls v. Home Insurance 
Company, 114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 Am. St. Rep. 
298, and Home Insurance Company v. Smither, 199 Ky. 344, 251 S. W. 169. 

Appellant next insists that the evidence is insufficient to show that the alleged 
letter was written. Appellee testified that he received the letter about two hours 
before his property was destroyed by fire, and that a week or two after the fire 
he took the letter, with other papers pertaining to his insurance, to Mr. Miller 
Holland, an attorney at Owensboro, Ky. He never saw the letter again, though, 
at the trial, he had in his possession the other papers which he had taken to Mr. 
Holland’s office. He stated that the last time he saw the letter it was in Mr. 
Holland’s possession. Mr. Holland was not introduced as a witness. 


[3] Before evidence as to the existence and the contents of a lost letter can 
be introduced, it must be satisfactorily shown that the letter has been lost without 
the fault of the party desiring to prove its contents. Chilton’s Adm’r v. Shelley, 
243 Ky. 576, 49 S.W.(2d) 305; Mutual Life Insurance Co. v. Louisville Trust Co., 
207 Ky. 654, 269 S. W. 1014. In Nutall’s Adm’r v. Brannin’s Ex’rs, 5 Bush, 11, 
evidence of the contents of a lost letter was offered and one of the questions 
considered was the character and quantum of proof necessary to authorize the 
admission of secondary evidence. The court said: 

“The proof of the loss of the letter addressed by Nutall to Brannin was insuf- 
ficient to admit secondary evidence of its contents. Brannin proved that he had 
delivered the letter to one of his attorneys, who had it the last time he saw tt; 
that the attorney said he could not find it, and that it was lost. It is not suggested 
that said attorney was not living, and he was not called as a witness. The paper 
was traced to his hands; but he was not called on, to show what had become of it. 
The paper, therefore, had not been sufficiently accounted for to admit the evidence.’ 

[4] In the instant case, the plaintiff's cause of action rested wholly upon the 
alleged lost letter, and it was incumbent upon him to make out its loss satisfactorily 
and show that he had exercised reasonable diligence to obtain the original. Under 
the circumstances, Mr. Holland, the last custodian of the letter, should have 
been introduced as a witness, or his absence should have been satisfactorily 
explained. 22 C. J. p. 1046, § 1344. The proof of the loss of the letter was not 
sufficient to authorize the admission of secondary evidence as to its contents, an 
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it follows that the trial court erred in submitting the case to the jury. We express 
no opinion on the sufficiency of the evidence as to the contents of the letter, if 
its loss had been satisfactorily established. 

The judgment is reversed, for further proceedings consistent herewith. 


JETNA INS. CO. OF HARTFORD, CONN. v. EBLEN. 
Court of Appeals of Kentucky. Dec. 11, 1936. 
99 Southwestern Reporter (2d) 710. 
2, ORAL CONTRACT. 

Evidence of execution of oral contract of fire insurance allegedly made with 
insured by local agent of insurer by which insurer agreed to continue in. effect 
policy issued to insured’s predecessor in title to the property allegedly insured 
held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

& PREMIUM NOTE. 

Insurer’s agent’s alleged oral gift of fire insurance for certain time which 
covered date of fire which destroyed property held not operative where insured 
failed to elect before the fire whether he would accept condition imposed to 
make gift effective, which was execution of application for transfer of insurance 
which had been issued to previous owner of property, and execution of note for 
unmatured premium installments. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


Appeal from Circuit Court, Henderson County. 

Action by Marvin D. Eblen against the A°tna Insurance Company of Hart- 
ford, Connecticut. From an adverse judgment, defendant appeals. 

Reversed for new trial. 

Frank M. Drake, of Louisville, for appellant. 

N. B. Hunt, of Henderson, for appellee. 

Drury, Commissioner. 

We shall refer to appellant as the Insurance Company. It seeks the reversal 
of a judgment for $1,000 with interest from May 9, 1931, recovered against it by 
the appellee. 

In May, 1930, Clyde Culver, a soliciting agent of appellant, took the applica- 
tion of Mrs. Effie L. Gaines for $1,000 fire insurance upon the dwelling house 
situated on a farm in Henderson county, Ky., belonging to her and her children. 

The policy was duly issued shortly thereafter and Culver delivered it to Mrs. 
Gaines and took her personal note to himself for the first premium and her note 
to the Insurance Company for the premium installments to be paid in 1931, 
1932, 1933, and 1934, the policy being written on the five-year plan. She had not 
paid her note for the first year’s premium and in the early part of January, 1931, 
Culver called to see her about it and she told him she had sold her farm to 
Mr. Eblen. 

Culver calculated the premium earned on the policy up to that time, $12.82, 
and took up the policy. Mrs. Gaines did not pay the $12.42, however. About 
that same time the appellee Eblen had bought a farm from his brother-in-law, 
M. L. Cooper, and this same Insurance Company had a policy of insurance upon 
the buildings on that property. Mr. Cooper testified Culver asked him to get 
his brother-in-law, Eblen, to keep these policies of insurance. 

The remaining facts will be brought out in our discussion of the motion for 
a directed verdict made at the close of the plaintiff’s evidence and renewed at 
the close of all the evidence and each time overruled. 

Motion for Directed Verdict. 

The Insurance Company insists it was entitled to a directed verdict in its 

favor. So we will look at the pleadings and the proof. 
Plaintiff’s Pleading. 

Mr. Eblen had sued upon an alleged oral contract made with him by Culver 
by the terms of which he alleges the Insurance Company agreed to continue 
in force for Eblen’s benefit and protection the policy of insurance issued to 
Mrs. Gaines and her children, in event Eblen obtained a conveyance of said 
land to himself and that the Insurance Company would transfer that policy to 
Eblen and Eblen would be protected by that policy from the date the Gaines 
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property was transferred to Eblen, no date for the transfer being agreed upon, 
and it was agreed that Eblen should and would pay the premium installments 
then remaining unpaid to the Insurance Company. 

[1] The jury must act on the evidence, but it may reject any evidence that is 
disputed, therefore in passing on this motion we will only consider the evidence 
offered by Eblen and that part of the evidence introduced by the Insurance Com- 
pany which is undisputed, and we must take all this as true. That is as favorable 
as Eblen can ask. See 64 C. J. p. 446 § 434. 

‘ [2] There are four important occurrences detailed and we shall now consider 
them. 
: Culver’s Conversation with Eblen. 

After learning of Eblen’s purchases of these insured properties, Culver took 
the Gaines policy and the Cooper policy and went to Henderson and saw Eblen at 
his residence in January, 1931. Eblen agreed to take over the Cooper policy and 
signed the application for the éransfer of it and the note for the unmatured premium 
installments upon it, paid Cooper the unearned premium and Culver sent that policy 
to the Insurance Company to have the transfer made. 

Culver urged Eblen then to take over the Gaines policy also and assured Eblen 
he then had an insurable interest in that property, but Eblen declined to do so and 
told Culver, “As soon as the court makes a deed in this other property, if he does, 
I will let you know at that time whether or not to transfer the other policy.” At 
another place in his testimony Eblen says this about that conversation: “The ques- 
tion was open, understand, between Culver and I. I didn’t tell him when I had the 
conversation positive I would keep the insurance with him, but I told him if I 
decided to keep the insurance with him, when the deed was made, according to 
the terms of our understanding, that I was to get the benefit of the balance on the 
premium, that I would let him know, and when I sent him word he could transfer 
the policy. I did let him know, and accepted that proposition after this deed was 
made.” We can certainly say there was no insurance contract made that day in 
Henderson. Yet Eblen testifies, Culver told him he himself had the power to trans- 
fer this policy to Eblen, and the policy would be in force from that day. This 
sounds rather strange in view of the fact Eblen had not paid 1 cent to any one for 
this insurance and had refused to say whether he would take it or not. 

Culver’s Conversation with Cooper. 

Eblen got a deed from the court for the Gaines property on March 9, 1931, and 
Mr. Eblen introduced his brother-in-law, M. L. Cooper, and Cooper testified that 
he told Culver Eblen had a deed to the Gaines place and wanted the insurance policy 
on the Gaines place, and that Culver told him he would “fix it up.” Culver sharply 
disputes this, but we must take what Cooper says as true, and that Culver did agree 
to fix it up. 

Efforts to Fix it up. 

The Insurance Company had by then transferred the Cooper policy to Eblen 
and that policy had come back to Culver. 

Culver mailed this Cooper policy to Eblen, sent along to him an application 
for transfer of the Gaines policy and a note for the unmatured premium install- 
ments on it and wrote him a letter of a few lines. Culver kept no copy of that 
letter and Eblen says he destroyed it ten minutes after he got it. They give very 
different accounts of what was in it, but we must take Eblen’s account as true. 
He never undertakes to reproduce this letter but at three places in his testimony 
he testifies about it, and here is what he says: 

“I sent word by him to Culver I was going to keep the insurance and for him 
to transfer the policy, and a few days after that, I guess March 15th or 20th, I 
got a letter from Clyde inclosing these papers; a note for me to sign for the 
second premium, which showed it was due on June Ist, and a blank form to sign, 
which he told me in the other case was nothing but a formality, and the Cooper 
policy—They all came in the same envelope about the 20th of March. 

“About three lines were in the letter, the first thing, he thanked me to keep 
the insurance with him. He said it would help him with the company, and then he 
said ‘inclosed find the Cooper policies,’ sign them and send them back to him. He 

ust said ‘sign the papers and return them to me,’ and he thanked me for that 

usiness. 

Culver testified that Mr. Cooper told him Eblen had received a deed to the 
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Gaines land, but he thought Eblen was going to take insurance with Powell and 
Martin in Henderson, and when the Cooper policy was returned he mailed it to 
Culver and sent with it a note and an application for transfer of the Gaines policy. 
Eblen testifies Culver then thanked him for letting him have the business. What 
business could it be Culver was thanking for? Plainly it was for the Cooper policy 
for that was the one Eblen had agreed to take. Culver was trying to get Eblen 
to take the Gaines policy but Eblen had not agreed to do so. Cooper testified Eblen 
told him to have Culver fix up the Gaines policy but Eblen had never done his part 
of that fixing up. 


It does seem a trifle strange that Eblen should destroy this letter and yet 
should keep everything else that came in that envelope, but he may have done so. 

Taking his account as true, Eblen knew he had sent Culver word he wanted 
this Gaines policy and that Culver should fix it up, and from the inclosures he 
saw Culver was endeavoring to fix it up, and was pursuing the same method 
that Culver and he had pursued 60 days before in the transfer of the Cooper 
policies. Mr. Eblen testifies he did not know whether these were the same kind 
of blanks used in the transfer of the Cooper policy, and that he had merely signed 
that blank without reading it, but he testifies so fully about what was in the appli- 
cation for transfer of the Cooper policy, we are persuaded the stenographer taking 
his testimony may possibly have misread her notes. 


Anywav Mr. Eblen has been county attorney, was master commissioner for 
vears, has been a successful lawyer, is now retired, is receiver of the Henderson 
National Bank, and has his own business to look after, and we are quite sure he 
knew what these blanks were for and what to do with them, as we shall see in a 
moment. 

The Fire and what Followed. 

Late in the dav of Saturday, May 9, 1931. the dwelling house on this Gaines 
farm burned, and shortly after that Eblen called on Culver and said, so he testifies : 
“Clyde, I would like to see that policy; I want it—that you promised to transfer 
to me. I don’t want you to do anything wrong about this thing; I have got these 
things here and I have been trying to find you for nearly two months.” 

The things he had then were this application for the transfer of the Effie L. 
Gaines policv and the note for the premium installments on that policv, they are 
in this record and are both signed by Mr. Eblen, and thev are properly filled in. The 
application for transfer shows in what appears to be Mr. Eblen’s writing, that he 
has a warranty deed: that there is a lien on the property for $3,000 due to Mrs. 
Effie L. Gaines and her children in one. two, and three years; that the loss is to 
he made pavable to them: that the cash value of the dwelling is $2,000; that the 
nurchase price is $4,000; that there are 111 acres in the tract; that the premises will 
be orcunied hv a tenant: that he had never had a fire loss, ete. 

This application for transfer and the note, when sent to Eblen, were printed on 
one sheet of paper which was perforated so that they could be torn apart and right 
between them was printed this: “All unpaid installments must be assumed by the 
Applicant, and unless the attached note is completed and signed accordingly, trans- 
fer of Insurance will not be made.” 

Eblen from his experience in the transfer of the Cooper policy knew Culver 
was an agent of limited authority and the Insurance Company had in its answer 
alleged: “Defendant states that plaintiff had notice and knowledge of the limited 
power of said agent and knew that said agent had authority only to take applica- 
tions for insurance on farm property, such as is described in the petition herein, 
and to transmit same to the Home Office of the Company for the issuing of a policy 
thereon in case said applications were accepted.” 

_ The plaintiff filed an elaborate reply but he did not deny the above quotation 
from the defendant’s answer, nor was this controverted in any way. Plaintiff also 
knew it was necessary for him to allege and prove he should and would pay to 
defendant the consideration for this policy or contract of insurance and he did 
allege it, but there is not one iota of evidence of any offer by Eblen to pay either 
by cash or by note until after the fire when he brought his signed note to Culver 
and told him he had been looking for him for two months, to give him that note, 
had been unable to find him and did not want Culver to do anything wrong. Eblen 
nowhere intimates there was any lack of postal service in Smith Mills or gives any 





1050 The Insurance Law Journal, Vol. 88 [Apr., 1937 


suggestion that he could not have returned these papers to Culver by mail just as 
Culver had sent them to him. 

Considering the foregoing in the most favorable light to Eblen and most 
strongly against the Insurance Company, the conclusion is inescapable that Eblen 
failed to establish the making of a contract of insurance and the court erred in 
overruling the Insurance Company’s motion for a directed verdict in its favor. 

Pleadings Stricken. 

As the case may be tried again, we will add that the court erred in striking from 
the defendant’s answer those parts thereof wherein it set out the limitations upon 
the powers of Culver as agent, and in refusing to allow the jury to hear the evi- 
dence in support of the plea so stricken, which was heard by the court but not by 
the jury. 

[3, 4] Ordinarily a principal is bound by acts of its agent, within apparent 
scope of the agent’s authority. Fidelity & Casualty Co. of N. Y. v. Waugh, 222 
Ky. 198, 300 S.W. 592; National Deposit Bank v. Ohio Oil Co., 250 Ky. 288, 62 
S.W.(2d) 1048. Every one has the right to limit the power given an agent and of 
course insurance companies have the right to limit the authority of their agents, 
as we pointed out in Staples v. Continental Ins. Co., 223 Ky. 842, 5 S.W.(2d) 265. 
When an agent’s authority is limited and third parties with knowledge of that 
limitation deal with such agent in excess of the agent’s authority, the principal 
is not bound thereby. Kentucky-Pennsylvania Oil & Gas Corporation v. Clark, 247 
Ky. 438, 57 S.W.(2d) 65. 

[5] A principal is never bound where a person dealing with his agent knows, or 
has reason to know, that the agent is exceeding his authority. Stewart Coal Co. v. 
L. & N. R. Co., 242 Ky. 382, 46 S.W.(2d) 495. This principle of Agency Law is well 
stated in 2 C.J. p. 569 § 210, but this court has itself stated the rule well in Gal- 
braith’s Adm’r v. Arlington Mutual Life Ins. Co., 75 Ky. (12 Bush) 29, where this 
was written: “It is a familiar rule of law that one dealing with an agent is bound, 
at his peril, to know the extent of the agent’s authority, and that if an agent has 
special instructions, and those instructions are known to one dealing with him, the 
principal will not be bound by an act done in violation of such instructions; although 
if they had been unknown to the third person the act of the agent would have been 
binding upon the principal. This rule is based upon principles of justice and moral- 
ity, and will not allow one dealing with an agent to say the thing done was within 
the scope of his agency, and therefore the principal is bound, although such person 
knew at the time that the agent was violating instructions.” 

Our statutes recognize the distinction pointed out in the Staples Case, and 
while section 762a-20, Ky. Stats., requires that all insurance in this Commonwealth 
shall be written or placed through a resident local agent, yet section 762a-20a, Ky. 
Stats., provides the act shall not apply to farm property. 

Our statutes make further recognition of this distinction in section 762b-25 
wherein there is made provision for rating bureaus and divisions of the expense of 
maintaining same among the members in proportion to the gross premiums recetv- 
ed, “Exclusive of premiums from insurance upon farm property which is not rated 
by schedule.” 

[6] The Insurance Company had set out at length that Culver was only a solic- 
iting agent who had no blank policies in his possession, had no power to issue poli- 
cies or make a contract such as was sued on, or power to make transfer of a policy 
or change of any kind in a contract or to transfer or assign or consent to the trans- 
fer or assignment of any policy of defendant, from the assured to whom the company 
had issued said policy, to any other person; and defendant states that in order to 
make any change in a policy of defendant, or to make such transfer or assignment of 
same, said agent was required to take an application for such transfer or assignment 
and to forward it to the head office of the company for acceptance and approval, and 
to have transmitted back the acceptance or approval of such change, transfer, or 
assignment by the company before same became effective, and that said agent's 
power was limited to such course of dealing and said agent had never been permit- 
ted by defendant to act in any other manner in connection with such matters and 
had never been held out to the public or the plaintiff as having any other power 
Defendant states that said agent had no power to accept, as premium on any of 
defendant’s policies, anything except cash or the executed note of the applicant or 
assured, and had no power to waive payment in such manner. It had charged as 
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stated above that Eblen knew of these limitations and Eblen did not deny it. The 
court erred in striking this from the answer and in refusing to allow the jury to 
hear the evidence in support of it. 

Eblen’s contention in this case is that Culver proposed to give him this insur- 
ance from the time of their conversation in Henderson to June 1, 1936. (We wonder 
if he had read section 762-a-19, Ky. Stats., before he testified.) 

However, Eblen did not then choose to accept the gift, and when he did accept 
it, as he claims, Culver imposed a condition, He demanded that Eblen execute this 
application for transfer and this note. 

[7] Both delivery and acceptance are necessary to constitute a gift, and at any 
time before acceptance the donor may revoke the gift or impose conditions. 28 C.J. 

. 650 § 46. 
: [8] When Culver told Eblen to sign these papers and return them Eblen had 
that to do if he wanted this insurance. 

Eblen then had the right to elect whether he would accept those conditions. The 
fire occurred before he made his election. 

Judgment reversed for a new trial. 


PEROT v. CAROLINA INS. CO. OF WILMINGTON, N.C. No. 5370. 
Court, of Appeal of Louisiana. Second Circuit. Jan. 5, 1937. 
171 Southern Reporter 458. 
1. BURDEN OF PROOF. 

In action on fire policy, insurer must show by a preponderance of testimony 
that fire was of incendiary origin before question as to whether plaintiff set fire 
to his house can be determined. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INCENDIARISM, 

In action on fire policy covering. household goods and personal effects, evidence 
held insufficient to show that fire was of incendiary origin (Rev. Civ. Code, art. 
2288). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. EVIDENCE. 

In action on fire policy covering household goods and personal effects, evidence 
held not to establish motive for setting fire on part of owner. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. MATERIALITY. 

Policy will not be forfeited by false swearing unless statement made is will- 
fully false, concerns some material matter, and is made with intent to defraud. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

6. FRAUD. 

In action on fire policy covering household goods and personal effects, state- 
ment of owner as to item of furniture which was incorrect as to amount and as 
to date when purchased, made without intent to defraud insurer, held not to justify 
forfeiture of policy where insurer was not defrauded. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

7, PENALTY. 

Statute requiring insurer on fire policy to make prompt adjustment of loss and 

inflicting penalties and attorney’s fees in certain instances is mandatory and leaves 


no discretion to courts (Act No. 168 of 1908). 
(For other cases, see Insurance, Dec. Dig. § 602.) 


: Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Suit by Louis O. Perot against the Carolina Insurance Company of Wilming- 
ton, N. C. Judgment was rendered for the plaintiff, and the defendant appeals, 


and the plaintiff answering the appeal prays that the judgment be amended. 
Judgment amended and, as amended, affirmed. 
St. Clair Adams & Son, of New Orleans, for appellant. 
Harry V. Booth, of Shreveport, for appellee. 
Drew, Judge. 





1052 The Insurance Law Journal, Vol. 88 [Apr., 1937 


This suit involves the right of plaintiff to recover under a certain policy of 
fire insurance covering household goods, furniture, and personal effects. The defend- 
ant insurance company admits the issuance of the policy and that a fire occurred 
on the 23d day of August, 1935, to the premises No. 6412 Tulsa avenue, in the 
city of Shreveport. The defendant‘further admits that proofs of loss were filed 
and demand made for payment, and that defendant has refused to make any pay- 
ment whatsoever. The defendant then set forth the following special defenses: 

“11. That, for further answer to plaintiff's petition, defendant says: 

“That the policy contract sued upon, among other things, contains the follow- 
ing clause: ‘This entire policy shall be void if the insured has concéaled or mis- 
represented, in writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof; or if the interests of the insured in the 

roperty be not truly stated herein; or in case of any fraud or false swearing 
“ the insured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.’ 

“That following the fire plaintiff, the assured, submitted to defendant, through 
its adjusters Fire Companies’ Adjustment Bureau, Inc., alist or schedule pur- 
porting to show the insured property destroyed and its replacement cost; that 
thereafter plaintiff made this list or schedule a part of his sworn proof of loss 
which was submitted to defendant; that the purported list or schedule was ‘padded’ 
and was false and fraudulent to the knowledge of plaintiff, and was filed with the 
express and deliberate intention of deceiving defendant as to the amount of loss 
or damage; that said list or schedule contained many articles which were not in 
the premises when the fire took place and the values set opposite the various 
articles were in many instances excessive and gross overvaluations; that plain- 
tiff, in submitting aforesaid purported list or schedule, both originally and as a 

rt of his sworn proof of loss, did so for the purpose and with the deliberate 
intention of deceiving defendant insurance company and thereby collecting a loss 
and damage to which he was not entitled under the policy contract. 

“That defendant expressly pleads that the fraud and false swearing of plain- 
tiff, the assured, voids the entire policy contract under the provisions of the policy 
above set out. 

“12. That subsequent to the filing of sworn proof of loss, defendant demanded 
that plaintiff submit to an examination under oath under the policy contract (lines 
81-85) ; that plaintiff complied with this demand and submitted himself to be 
examined under oath on October 10, 1935; that plaintiff swore falsely that the list 
or schedule heretofore referred to represented the price paid for the various 
named articles and that all of said articles were destroyed in the fire aforesaid; 
that plaintiff also swore falsely with respect to the dates on which a number of 
the articles were purchased and the price paid therefor; that plaintiff also swore 
falsely when he testified that he did not know that the fire was of incendiary 
origin. 

“That defendant expressly pleads the false swearing by plaintiff when exam- 
ined under oath on October 10, 1935, as voiding the policy in its entirety under 
the clause heretofore set out. i e 

“13. That the fire which occurred on August 23, 1935, at 1:50 A. M. in the 
premises No. 6412 Tulsa Avenue, Shreveport, Louisiana, where the property 
insured under this policy was supposed to have been located, was of incendiary 
origin. 

“That plaintiff herein either set fire to or caused some person unknown to your 
defendant to set fire to said premises for the fraudulent purpose of collecting 
insurance under the policy herein sued upon.” 


The case was tried in the district court and concluded after a two-day trial. 
The case was reopened later on a motion filed by plaintiff, and additional testimony 
was taken on April 6, 1936. After taking the case under advisement, the trial 
judge rendered a decision in favor of plaintiff on June 8, 1936. The judgment was 
as prayed for, except as to the 12 per cent. penalty, which was’ not allowed. It 
allowed attorney’s fees in the sum of $150, as agreed upon by counsel. The defend- 
ant has prosecuted a suspensive appeal to this court and plaintiff, appellee, has 
answered the appeal praying that the judgment of the district court be amended 
by allowing the 12 per cent. penalty and by increasing the attorney’s fees to $350. 

[1] Defendant in its brief discusses the last defense set up first, and we will do 
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likewise in this opinion. We are fully aware of the line of authorites which hold 
that to find that plaintiff set fire to his house, it is only necessary to establish same 
by a preponderance of the testimony, to show a motive in plaintiff and a lack of 
motive in any one else. But before this question can be determined, it is necessary 
that defendant show by a preponderance of the testimony that the fire was of 
incendiary origin. 

Plaintiff’s residence was destroyed by fire at 1:50 a. m., August 23, 1935, at a 
time when no one was in the house, plaintiff being engaged in his usual work and 
his wife and children gone on a visit to Texas. The destruction of the house was 
so complete that it was necessary to entirely demolish the remaining part. 
Defendant contends and urges as a circumstance to show the fire was of incendiary 
origin that the fire started in the front bedroom, the first room on the southeast 
corner which was badly gutted by the fire; that the condition was similar in the 
kitchen, which is diagonally across at the northwest corner. The living room and 
dining room which intervene were burned, but in a lesser degree, and that the 
second bedroom, the bathroom at the back of the house, and the back porch in a 
still lesser degree. 

The next circumstance urged is that the clothes hangers in the closet in the 
front bedroom showed no signs after the fire of having had clothes on them, 
although plaintiff contends that the hangers contained clothes which were destroyed 
by the fire. Defendant contends that if the clothes were burned: on them, the 
hangers would have borne evidence of it, such as ashes or pieces of the burned 
clothing. It also contends that the hangers, which were made of wire, were too 
close together to have had clothes on them at the time of the fire. 

Another circumstance pointed out by the defendant is that in a closet in the 
second bedroom there were found some rags with turpentine on them. This closet 
was not burned and there was some matting on top of a cedar chest outside this 
closet with turpentine on it; and on a table in another room there were found 
some clothes and rags which smelled of turpentine. 

Another circumstance which defendant urges is that plaintiff’s wife left home 
about 11 o’clock the night of the fire, went by and picked up her seventy-eight year 
old mother and sixty-seven year old stepfather, and drove to Carthage, Tex., to 
visit a friend whom they did not find at home, so they drove to Overton, Tex., to 
visit some relatives with whom they remained until the next afternoon, when they 
returned home. 

Defendant also contends in its brief that plaintiff had removed a great number 
of articles from the premises before the fire. A careful examination of the record 
fails to disclose any testimony to support this contention and, to the contrary, it is 
very clearly proven that nothing was removed from the premises. 

The fire occurred in August when the weather was very hot. Plaintiff’s resi- 
dence was located in a thickly settled part of the city of Shreveport. His neighbors 
were in his home late the afternoon before the fire and testified that all the 
furniture, etc., was there and there were no indications of anything having been 
removed or prepared for removal. Several of his neighbors were on their porches 
until late at night and saw nothing removed from the house. The burned and 
melted silverware was found in the house after the fire, as were burned remnants 
of clothes, including plaintiff’s wife’s best evening gown. There is no evidence to 
create even a suspicion that anything was removed from the house prior to the fire. 

The proof on the first circumstance urged by defendant as to two separate 
fires in the house is not convincing. The testimony on this point is very con- 
flicting, but even if it were true, under plaintiff’s theory of the origin of the 
fire, it would not be of great weight. When the fire was discovered, the entire 
house was ablaze. If we assume that the kitchen and front corner bedroom 
were more badly burned than the intervening rooms, we do not think it would 
be a circumstance which would create any particular suspicion for it is shown 
by the testimony that it was probably due to air currents, drafts, etc., and 
these two being corner rooms, were subject to more drafts than the intervening 
ones. It might have been due to inflammable material in these two rooms, 
which was not in the others, or even the woodwork may have been more inflam- 
mable. And if we assume plaintiff’s theory of defective wiring caused the fire, 
on which point the evidence clearly shows the wiring to have been defective and 
dangerous, it would not be unnatural for the wiring to cause a fire to start m 
more than one place in the house. The evidence does not justify us in finding 
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that the fire broke out in two different parts of the house at the same time. The 
evidence offered by defendant on this point is purely opinion evidence and the 
facts do not justify the opinion. 

The second circumstance as to no evidence on the clothes hangers, which 
is urged by defendant, is entirely without merit, assuming it was proven. The 
closet, as shown by the picture in the record, was badly burned, its walls charred, 
and there is no doubt that the fire hose was turned into it in order to extinguish 
the blaze. The force of the water from the fire hose, which necessarily had to 
be at close range to enter the closet, was sufficient to erase any evidence which 
might have been on these small wire clothes hangers. It was also sufficient to 
change the position of the hangers or even knock them from the rod on which 
they were hanging. Furthermore, it is shown there were remnants of clothes 
on the floor of the closet, including the remnants of plaintiff’s wife’s evening 
gown. 

The third and most suspicious circumstance urged by defendant is that some 
rags, matting, etc, were found which smelled of turpentine. We think this 
circumstance is satisfactorily explained in the testimony. We might state at first 
that the firemen who extinguished the blaze testified that it was an ordinary 
fire, did not burn any faster than the usual fire, and there was no smell of turpen- 
tine or other inflammable substance of that kind. When the insurance adjusters 
appeared on the scene about 9 o'clock the morning of the fire, they discovered 
nothing of the kind, but on their second visit about 4 o’clock in the afternoon 
they found on the floor in the closet, the inside of which had not been burned, 
some rags and a baby shoe which smelled of turpentine. On a shelf in this 
closet they found a half gallon fruit jar which had contained turpentine and 
which had been cracked by the heat and most of its contents leaked out on the 
things on the floor. On a cedar chest outside the closet there was found some 
matting, ordinarily used under carpets, which also smelled of turpentine. They 
likewise claimed they found at that time some clothes on a table in another 
room, with turpentine on them. The matting which was on the cedar chest no 
doubt came from the closet and was placed there by curiosity seekers or those 

. who were looting the house. The record is clear that the house was filled with 

people going in and out, small, young, and old, some strangers in the neighbor- 
hood, from early in the morning until the afternoon; that some children were 
seen going away with belongings of plaintiff which they had found in the house. 
It also shows that the house was generally ransacked by these outsiders. It is 
not unreasonable to believe that this matting was thrown out of the closet by 
those who were in search of other valuables inside. The turpentine is shown 
to have been placed in the closet by plaintiff some time before the fire, after 
he had finished using a part of it in finishing the woodwork in his house. We 
are convinced that any article, rag, shoe, etc., which smelled of turpentine came 
from the closet where the jar of turpentine was kept. 

We are unable to understand why the clothes on the table, if soaked with 
turpentine, did not burn, as the table itself was badly charred and the clothes 
only scorched. The clothes were taken from the line in the back yard the after- 
noon before the fire by plaintiff's wife and a neighbor and placed on a table 
preparatory to being ironed. It is likewise strange that the adjusters who 
were in the room at 9 o’clock where the table was, the morning of the fire, did 
not detect the odor of turpentine or discover the saturated clothes, if they were 
saturated. We are convinced that there were no saturated clothes on the table 
at the time of the fire. None of the saturated articles was taken by the adjusters 
until 4 o’clock on the afternoon of the fire, some fourteen hours afterwards. It 


plaintiff had placed these articles where they were found, he had sufficient time to 
destroy them if he had wished. It is not reasonable to believe he would not have 
done so. 

The other suspicious circumstance urged by defendant is the wife’s departure 
to visit in Texas at 11 o’clock at night. The days were hot and it was much more 
pleasant to drive at night than in the daytime; however, we think her explanation of 
the trip is sufficient. When asked on cross-examination the purpose of leaving at 


that time of night, she answered: 


“Well, my husband was working at night and I knew I would have to get back 
home so he could go to work at 5 o’clock the next evening, and it was so hot we just 





Fire 


decic 
a vis 


serio 
the 1 
are ¢ 
these 
of tl! 


diar 
is di 
the 1 
it Wi 
weal 
plair 
in tl 
The 
laws 
by a 
dest: 
of m 
loser 


part 
knov 
have 
as t 
be fo 
date. 
afte: 
23 p 
mist: 
exac 
elaps 


and 
the : 
than 


inst 
mad 


the 
abov 


erty 
the 


Cove 


liabl 
plair 
resp 
No, 

cour 


mat 


ing 
the 
cost 


Fire] Perot v. Carolina Ins. Co. of Wilmington, N. C. 1055 


decided we would go that night so we would have longer to stay. We just went on 
a visit. That was the purpose of it.” 

[2, 3] We are of the opinion that the testimony as a whole does not raise even 
serious suspicion that the fire was of incendiary origin and certainly does not meet 
the requirements of law, which are that facts from which inference or presumption 
are drawn must be established in evidence and the inference or presumption to which 
these proven facts give rise must be strong and almost inevitable, or in the language 
of the Revised Civil Code, art. 2288, be “weighty, precise and consistent.” 

[4] Since we have found the record fails to disclose that the fire was of incen- 
diary origin, it is unnecessary to discuss the motive, but we think we shall do so. It 
is disclosed beyond doubt that plaintiff’s home was a nice one and well furnished. All 
the neighbors commented on the nice furniture in the house, the manner in which 
it was kept, and the general neatness of the home at all times. The value of the 
wearing apparel, furniture, etc., in the home exceeded by far the amount of insurance 
plaintiff carried on it. After the fire, he and his family remodeled a chicken house 
in the back yard and occupied it as a home until he could rebuild, which he did. 
The insurance company which carried the insurance on the house paid off without a 
lawsuit. Although plaintiff owed some debts, he was not being pushed for payment 
by any one. It is indeed difficult to understand any motive he could have had in 
destroying his property and being inconvenienced as he was. He had no intention 
of moving. He rebuilt on the same lot and, if he recovers in this suit, is still ‘he 
loser. 

[5, 6] Another defense urged by defendant is that plaintiff submitted a list as a 
part of his sworn proof of loss, which was padded, false, and fraudulent to his 
knowledge. It contends that said list shows a suite of furniture which is alleged to 
have cost $558, when he only paid $413.50 for it; that he gave an incorrect date 
as to when he purchased it, stating it was in 1932: when it was 1931. When called 
before the adjusters for examination soon after the fire, he swore to this item and 
date. Plaintiff explains that the price of the furniture was originaly $558 and, 
after being reminded by his wife on the day of trial, he recalled that he was given 
25 per cent. off for cash. As to the dates, he gave them from memory and the 
mistake was only a natural one. It is difficult indeed to remember offhand the 
exact year one has purchased a certain article when some four or five years have 
elapsed since the purchase. 

There was evidently no intention on the part of plaintiff to defraud the insurer 
and the insurer was not defrauded, for plaintiff could have left off the list entirely 
the suite of furniture and the value of the remaining items would have been greater 


than the amount of insurance carried on all of it. In order to work a forfeiture of 


insurance by false swearing, there must exist an intent to defraud and the statement 
made must be willfully false and concerning some material matter, and made with 
the intent to defraud the insurer. Plaintiff did none of the things required by the 
above rule to work a forfeiture. 

Defendant’s third defense is that plaintiff has not proved the value of the prop- 

erty lost in the fire. The proof is abundant and there is nothing to the contrary that 
the loss caused plaintiff by the fire exceeded the amount of insurance carried to 
cover his loss. A rehash of the testimony on that point is unnecessary. 
[7, 8] It was agreed by counsel for defendant that if defendant is found to be 
liable in this court, plaintiff is entitled to attorney’s fees in the sum of $225, and 
plaintiff has answered the appeal praying that the judgment be amended in that 
respect; and also that he be allowed 12 per cent. penalty, as provided for in Act 
No. 168 of 1908. Under the provisions of that act, it is made mandatory on the 
courts to inflict the penalty and there is no discretion allowed the court in the 
matter. 

It therefore follows that the judgment of the lower court is amended by award- 
ing plaintiff a penalty of 12 per cent. on the amount of the judgment and increasing 


the amount of attorney’s fees from $150 to $225: and as amended it is affirmed, with 
costs. 
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MAKI v. HOUGHTON, BARAGA & ONTONAGON FARMERS’ MUT. 
FIRE INS. CO. No. 94. 
Supreme Court of Michigan. Dec. 9, 1936. 
270 Northwestern Reporter 281. 

INSANITY. 

In action on fire policy, evidence that insured was insane when he set fire to 
property held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Circuit Court, Houghton County; John G. Stone, Judge. 

Action by Minnie Maki, administratrix of the estate of Herman Maki, deceased, 
against the Houghton, Baraga & Ontonagon Farmers’ Mutual Fire Insurance Com- 
pany. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Argued before the Entire Bench, except Potter, J. 

Louis A. Keary, of Hancock (Frank C. Condon, of Hancock, of counsel), for 
appellant. 

J. W. Hirvela, of Hancock (B. H. T. Burritt, of Hancock, of counsel), for 
appellee. 

FEAD, Justice. 

Plaintiff had verdict of a jury and judgment on a fire insurance policy. The fire 
occurred March 4, 1935, was set by the insured, Herman Maki, and destroyed the 
dwelling house, barns, other buildings, and personal property. The only question 
briefed is whether there was testimony supporting the claim that Maki was insane 
at the time he set the fire. 

There is testimony that, after serving a term of nine months in the state prison 
at Marquette, Maki returned home Christmas Eve, 1934; he found his wife at a 
neighbor’s and tried to choke her; she returned home January Ist; his conduct was 
such thereafter as to cause several witnesses to form the opinion that he was 
insane; he walked around talking to himself; he engaged in what appeared to be a 
personal quarrel with his brother who had been dead several years: he would 
threaten and shake his fists at and quarrel with absent persons as though they were 
present; he would sit for an hour or more at a time and stare fixedly, then he would 
jump up and down for a long time, without reason; he would sometimes walk all 
night, quarreling with his brother or others; he seemed to be under constant 
fear of something undisclosed; this continued during the whole interval between 
his return and the fire; the night before the fire he beat his wife; early the next 
morning he threatened to kill her: she went to a neighbor’s house and called the 
sheriff ; the sheriff reached the Maki home; he could not find Maki; he found Mrs. 
Maki at a neighbor’s, and then returned to the Maki home; the sheriff saw a flicker 
of light through a window, went to the house and found it afire; he broke into 
an upper story window and discovered Maki and took him out; Maki was calling 
for help; his clothes were saturated with oil; when taken outside he attempted to 
break away from the sheriff and return to the house; on the way to the jail he 
talked constantly in Finnish, although none of the officers could understand him: 
while in jail he was quiet. He pleaded guilty to arson, was sentenced to a term of 10 
to 20 years in prison. and a few days later, on March 24th, he committed suicide by 
hanging himself in the county jail. 

From this testimony it cannot be said, as a matter of law, that there was no 
evidence of Maki’s insanity. The question was properly submitted to the jury. 

Affirmed. with costs. 

North, C. J., and Wiest, Butzel, Bushnell, Sharpe, and Toy, JJ., concur. 


BECKER et al. v. FARMERS’ MUT. FIRE INS. CO. OF ROCK TP., 
JEFFERSON COUNTY. No 23904. 
St. Louis Court of Appeals. Missouri. Dec. 8, 1936. 
99 Southwestern Reporter (2d) 148. 
1. ASSESSMENT. 


In action on mutual fire policy, whether notices of assessments addressed to 
plaintiffs indicated that policy had been changed for benefit of plaintiffs, or that new 
policy had been issued to plaintiffs, held for jury (Mo. St. Ann. § 6056 et seq., P- 
4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
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2. INSURABLE INTEREST. 

Fire policy is valid only if insured has insurable interest in property both at 
time of issuance of policy and at time of loss, unless upon his subsequent pur- 
chase of property insurance is transferred to him with insurer’s consent. 

(For other cases, see Insurance, Dec. Dig. §§ 282[1], 328[1].) 

3. OWNERSHIP. 

Children to whom had been executed a deed prior to fire were owners of 
property and had insurable interest therein at time of loss, since title vested in 
children immediately upon execution of deed, notwithstanding that deed contained 
condition subsequent upon nonperformance of which title would have been divested. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

4, ASSURED. 

Failure of mutual fire policy to specifically designate plaintiffs as persons 
insured did not prevent plaintiffs from becoming insured, where contracting parties 
intended that plaintiffs were to be covered by term used in policy to designate 
insured (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

5. ASSURED. , 

Mutual fire policy which described insured as the “Press Becker Est. as per 
mentioned in will” held to insure plaintiffs, where plaintiffs were persons men- 
tioned in will (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

6. ASSURED. 

While person not named as insured cannot have benefit of insurance unless there 
is language in fire policy to show that it was intended to cover his interest, person 
need not be specifically named in such policy if he is otherwise sufficiently referred 
to. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

& TRANSFER OF POLICY. 

Complaint which alleged that plaintiffs suing on mutual fire policy acquired title 
to property insured prior to fire, and that policy was subsequently so altered and 
modified, with insurer’s consent, as to cover plaintiffs’ respective interests in 
property, held to state cause of action (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

9, INSURABLE INTEREST. 

Evidence whether plaintiffs suing on mutual fire policy were insured under 
policy, and whether they had insurable interest in property insured at time of loss, 
held for jury (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 668[3, 5].) 

ll, WILLS. 

In action on mutual fire policy which had been altered to insure interests of 
persons mentioned in will, admission of such will held proper (Mo. St. Ann. § 6056 
et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
13. OWNERSHIP. 
_ In action on mutual fire policy, exclusion of files of probate court disclosing 
identity of heirs of former owner of land held proper, where plaintiffs, did not 
claim to own property or to be insured under policy as heirs of such former owner 
(Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
14 MUTUAL COMPANIES. 

Refusal to permit insurer sued on fire policy to show that it was organized as 
mutual fire insurance company held not error, where nature of insurer’s organiza- 
_— not relevant to contested issues (Mo, St. Ann. § 6056 et seq., p. 4604 et 
; (For other cases, see Insurance, Dec. Dig. § 648[1].) 

1, ISSUANCE OF POLICY. 


n action on mutual fire policy, refusal to permit insurer’s president to state 
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whether company had carried policy on its books held not error, where issuance of 
policy by insurer had been at all times admitted (Mo. St. Ann. § 6056 et seq., p, 
4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be published in State Reports.” 


Action by John E. Becker, Iva W. Schmitz, Rome E. Becker and another 
against the Farmers’ Mutual Fire Insurance Company of Rock Township, Jeffer- 
son County, Missouri. From a judgment in jfavor of the named plaintiffs, the 
defendant appeals. 


Affirmed. 


R. E. Kleinschmidt, of Hillsboro, for appellant. 
Terry, Terry & Terry, of Festus, for respondents. 
BENNICK, Commissioner. 


This is an action upon a policy of fire insurance admittedly issued by defendant, 
the Farmers’ Mutual Fire Insurance Company of Rock Township, Jefferson County, 
Mo., which is organized pursuant to the provisions of article 15, c. 37, § 6056 et seq., 
R. §. 1929 (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). The controversy in the 
case turns primarily upon the question of whether the plaintiffs herein were 
insured under the policy, and if so, whether they had an insurable interest in the 
property insured either at the time of the issuance of the policy or at the time of 
the loss. 


The property described consisted of a barn which was located upon certain 
land in Jefferson county originally owned by Press Becker and Lillie E. Becker, his 
wife, by an estate by the entirety. 

Press Becker died intestate on November 1, 1929, and upon his death, his wife, 
Lillie E. Becker, by virtue of her survivorship became at once vested with title to 
the whole of the real estate, holding the same free from any claim to it on the part 
of the heirs of her deceased husband, who seemingly consisted of three living chil- 
dren and the descendants of a deceased son. 

The children living at the time of their father’s death were John E. Becker, 
Iva W. Schmitz, and Rome E. Becker; the latter being appointed administrator of 
his father’s estate. 

On December 8, 1929, Rome E. Becker, acting in his capacity as administra- 
tor of the estate, took out a policy of fire insurance from defendant, in which 
policy the person or interest insured was stated to be the “Press Becker Est. % 
Rome Becker Admin.” 

The policy was written for a term of five years beginning December 8, 1929, and 
ending December 8, 1934, and it provided for insurance in the aggregate sum of 
$3,000 upon the property insured as described and identified in an accompanying 
schedule. Insurance of $1,500 was placed against the dwelling, $1,000 against the 
barn, and $500 against the contents of the barn. 

By the express terms of the policy the constitution and by-laws of the company 
were made a part of the contract, and sections 5 and 15 of the by-laws are relied 
upon by defendant as the basis for defenses interposed in this action. The two 
sections in question are as follows: 

“Section 5. All persons desiring their property insured in this company must 
sign an application and comply with the provisions of the Constitution and By-Laws 
of the Company, which said application shall upon its approval become a part o! 
the policy. If the applicant be an administrator, executor, or agent of another, the 
application must so state and be so signed.” 

“Section 15. This company will not transfer any insured property, whenever 
the property is sold, and if the purchaser of such property desires to have the 
property insured in this company, he or she must qualify by signing an application 
and paying One Dollar ($1.00) for policy and in addition thereto ten cents on each 
One Hundred Dollars $100.00) valuation of the property insured.” 

On December 30, 1929, Lillie E. Becker executed a deed purporting to convey 
the real estate in question to her three children, John E. Becker, Iva W. Schmitz, 
and Rome E. Becker, as tenants in common, share and share alike, but containing 
as a part of its consideration a condition subsequent to the effect that title to the 
property conveyed would revert to the grantor in the event the grantees failed to 
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properly provide the grantor with a suitable home and necessary food, clothing, and 
medical attention during her lifetime. 

On the same day she also executed her last will and testament, bequeathing to 
her three children in equal parts, share and share alike, the residue and remainder 
of her property, whether real, personal, or mixed, after the payment of all just 
debts which she might be found to owe upon her death. 

So matters stood until in June, 1931, when the dwelling house insured under 
the policy was destroyed by fire. Claim against defendant was made by Rome E. 
Becker as administrator; an appraisal was had by defendant; and the loss was paid 
and defendant’s obligation under its policy discharged so far as the particular loss 
was concerned. 

After the house had burned and while negotiations for the adjustment of the 
loss were under way, it appears that at least two of the plaintiffs herein, Rome E. 
Becker and Iva W. Schmitz, had a conversation with one Dierks, who was employed 
by defendant at the time as a “solicitor.” Whatever the full extent of Dierks’ duties 
may have been, it appears that he was at least more than a mere soliciting agent, 
since it was not only he who came to represent defendant when claim was made 
against it for the loss under the policy, but he in fact assumed the prerogative of 
making changes in the body of the policy. 

Either Dierks called for the policy or else plaintiffs broached the subject of 
change of ownership of the property with him, but at any rate he was shown both 
the deed and the will which had been executed by Lillie E. Becker on December 
30, 1929, as the same had to do with the then respective interests of the several 
members of the Becker family in and to the property. After inspecting both instru- 
ments, Dierks stated that “he would fix it up all right,” whereupon he or some 
other representative of defendant proceeded to change the designation of the 
insured in the policy from “Press Becker Est. % Rome Becker Admin.” to “Press 
Becker Est. as per mentioned in will.” At the same time a further alteration was 
made with respect to the face value of the policy, the same being reduced from 
$3,000 to $1,500, so as to eliminate the coverage on the dwelling house which had 
meanwhile been destroyed, and to leave insured only the barn and its contents. 

Thereafter notices of assessments were sent plaintiffs by defendants from time 
to time as losses would be sustained by different members of the company, the 
notices being sometimes addressed merely to “Rome Becker” and at other times to 
“Rome-John Becker & Iva Schmitz,” or “Rome, John Becker & Iva Schmitz.” 

It was plaintiffs’ theory that by mailing out its notices of assessments in such 
fashion defendant thereby evidenced its recognition of the fact that after the 
making of the change in the policy with respect to the identity of the insured 
therein, the insurance was thereafter mutually understood to be for the benefit of 
John E. Becker, Iva W. Schmitz, and Rome E. Becker, who were the persons men- 
tioned in the will of Lillie E. Becker. Defendant’s theory, on the other hand, was 
that after the original dwelling house had burned in June, 1931, a new house had 
been erected on the premises; that a policy covering such new house had been 
thereupon issued by defendant to John E. Becker, Iva W. Schmitz, and Rome E. 
Becker; and that the subsequent notices of assessments mailed out as heretofore 
indicated had been for assessments levied against such new policy. 

[1] As to this feature of the case it is significant that neither of the plaintiffs 
testified to the existence of any such policy covering any new house that may have 
been erected on the premises, nor did defendant bring forward its records to show 
that any such policy had in fact been issued. It is true that it produced oral testi- 
mony to that effect, but plaintiffs were of course not concluded by it, and in the 
final analysis therefore the question of the proper implications to follow from the 
fact that the assessment notices came addressed as they did was a matter for the 
jury to determine. 

On October 13, 1932, the barn insured under the policy was destroyed by fire, 
and in due time proof of loss was made to defendant by John E. Becker, Iva W. 
Schmitz, and Rome E. Becker. A controversy ensued upon the question of whether 
either the claimants or the Press Becker estate had an interest in the property 
insured; and upon defendant’s denial of all liability under the policy, the preseat 
action was instituted. 

_ The plaintiffs in the action at the time of the trial of the case were the three 
children, John E. Becker, Iva W. Schmitz, and Rome E. Becker, together with their 
mother, Lillie E. Becker. 
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In the petition it was alleged that on December 8, 1929, Lillie E. Becker was the 
record owner of the property, and that the plaintiffs were all entitled to the posses- 
sion of the same; that on that day defendant issued its policy insuring the interests 
of plaintiffs in the property, but under the designation of Press Becker estate; that 
thereafter, on December 30, 1929, Lillie E. Becker executed both the deed and the 
will heretofore referred to, conveying and bequeathing the property to John E. 
Becker, Iva W. Schmitz, and Rome E. Becker, subject to the terms and conditions 
stated in those instruments; and that thereafter, on June 17, 1931, by mutual consent 
of plaintiffs and defendant the policy was changed both as to its amount and with 
respect to the identity of the insured, so as to be payable to plaintiffs in the name of 
the “Press Becker Est. as per mentioned in will,” by which was meant and understood 
to be the will theretofore executed by Lillie E. Becker. 

Then followed an allegation that all the assessments and premiums due upon 
the policy had been paid by plaintiffs at the request, and with the knowledge and 
consent, of defendant, and that plaintiffs had at all times performed all of the 
obligations imposed upon them by the terms of the contract. 

The petition concluded with an allegation of the loss under the policy; of 
plaintiff's demand made upon defendant for payment of the same; and of defend- 
ant’s refusal to pay. 

In its answer defendant admitted the issuance of the policy, but denied that 
either the Press Becker estate, or its administrator, or any one named directiy or 
indirectly in the policy had any insurable interest in the property covered by the 
policy at the time of its issuance, or that any of the plaintiffs herein ever acquired 
any interest in the property until long after such time, by reason of all of which 
the contract was void as against public policy. 

It was further alleged that by the terms of its constitution and by-laws defend- 
ant was limited in the issuance of its policies to its members only and to property 
owned by its members; that Lillie E. Becker, who was the sole and absolute owner 
of the property mentioned in the policy at the time of its issuance, was never a 
member of the company; and that neither the Press Becker estate, nor its adminis- 
trator, nor any of the plaintiffs herein other than Lillie E. Becker, had any interest 
in the property at the time of the issuance of the policy. Consequently it was 
alleged that the execution of the policy was both ultra vires and void as against 
public policy. 

Then followed defenses based upon breaches of sections 5 and 15 of the by-laws 
as the same have heretofore appeared, based upon the failure of the plaintiffs 
herein to have signed an application for the policy, or to have paid defendant the 
sums called for by section 15 in the case of a purchaser of insured property who 
desires to have the insurance made over to himself. 

Further answering defendant denied that the designation of the insured in the 
policy was ever changed by mutual consent to “Press Becker Est. as per mentioned 
in will,” and denied that it had known until after the loss had occurred that neither 
the estate nor its administrator had any insurable interest in the property, but 
averred that as soon as it learned the true facts, and learned that the property had 
been transferred after the issuance of the policy, it immediately caused the policy 
to be canceled on its books, and tendered to plaintiffs the full amount of all assess- 
ments and premiums which had meanwhile been paid on the policy. 

For their reply plaintiffs denied generally all new matter in the answer, and 
specifically set up that if any of the conditions of the policy had been violated, the 
same had been waived by defendant by the payment of one loss under the policy 
and by demanding and accepting the premiums and assessments paid it by plaintiffs, 
after it had acquired full knowledge of the facts as to the ownership of the property. 

Defendant thereupon filed a rejoinder, which the court refused to strike from 
the files on plaintiffs’ motion, in which rejoinder defendant averred that it did not 
waive, and could not have waived, any of the conditions of the policy for the reason 
that its officers, agents, and employees did not know of the condition existing until 
after the loss had occurred; that the policy was void, and defendant, its officers and 
agents, had no authority to waive any of its provisions or conditions; and that as 
soon as it learned the facts which rendered the policy void, it canceled the same, 
and tendered a return of the premiums and assessments paid. 

Upon a trial to a jury, a verdict was returned in favor of plaintiffs John E. 
Becker, Iva W. Schmitz, and Rome E. Becker, and against defendant, in the sum 
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of $1,000. No mention was made of plaintiff Lillie E. Becker in the verdict, but 
thereafter, by leave of court, she was allowed to take a voluntary nonsuit. 

Judgment was thereupon entered that plaintiff Lillie E. Becker should have 
and recover nothing, but that plaintiffs John E. Becker, Iva W. Schmitz, and Rome 
E. Becker should have and recover from defendant the sum of $1,000, with interest 
and costs. Defendant’s appeal to this court has followed in the usual course. 

Defendant’s chief insistence is that there was not only no case made for sub- 
mission to the jury, but in fact no cause of action stated in the petition. With this 
contention we cannot agree. 

[2] It is true that when the original policy was issued on December 8, 1929, 
there was no insurable interest in the property in either the Press Becker estate or 
in the respondents in this court who were his children and heirs, all for the very 
obvious reason that upon the death of Press Becker, the whole of the estate, which 
had been theretofore held by him and his wife by the entirety, had vested imme- 
diately in Lillie E. Becker, his surviving widow, to the exclusion of any claim upon 
it by his heirs or their descendants. Indeed, we do not understand respondents 
themselves to argue in anywise to the contrary; and if the loss sued for in this 
action had occurred prior to any modification of or change in the policy as orig- 
inally written, then, even assuming that they were intended to be covered by the 
policy, they would have had no basis upon which to have asserted any legal rights 
under the same because of the lack of their insurable interest in the property at 
the time of the original issuance of the policy. In other words, for a contract of 
insurance to be valid, the insured, unless upon his subsequent purchase of the prop- 
erty the insurance is transferred to him with the consent of the insurer, must have 
had an insurable interest in the property, not only at the time of the occurrence of 
the loss, but at the time of the issuance of the policy as well. Rodgers v. Western 
Home Town Mutual Fire Insurance Co., 186 Mo. 248, 85 S. W. 369; White v. Mer- 
chants’ Insurance Co., 93 Mo. App. 282; Harness v. National Fire Insurance Co., 
62 Mo. App. 245. 

But in this case, under plaintiffs’ evidence, the respondents herein did subse- 
quently acquire title to the property insured, and the contract was so altered and 
modified with the consent of the company as to cover their respective interests in 
the property. 

[3] When Lillie E. Becker, the owner of the property, on December 30, 1929, 
executed and delivered her deed to the respondents herein as grantees, title to the 
property vested in them in accordance with the express terms of the deed? The fact 
that the deed contained a condition subsequent upon the nonperformance of which 
title would have been divested and defeated did not prevent the immediate vesting of 
title (Reynolds v. Reynolds, 234 Mo. 144, 153, 136 S. W. 411; Haydon v. St. Louis 
& S. F. R. Co., 222 Mo. 126, 121 S. W. 15); and of course it is not claimed that 
prior to the loss, or for that matter at any other time, there was a breach of such 
condition so as to have worked a divestment of title. Consequently it must follow 
that the respondents were the owners of the property, with an insurable interest 
therein, at the time of the loss, and their recovery in this action is therefore not 
to be denied if there was evidence to show that they became insured under the 
policy after the time that their insurable interest in the property had been acquired. 

_ [4]. Now it is true that respondents were not specifically mentioned in the 
policy, but such fact does nevertheless not militate against their claim that they 
were actually insured under it, if it was the intention of the contracting parties 
that they were to be covered by virtue of the designation of the insured as the same 
was stated in the policy. 

[5] It will be recalled that the insured was identified in the amended policy as 
the “Press Becker Est. as per mentioned in will.” Plaintiffs’ evidence had made it 
clear that the will referred to was the will of Lillie E. Becker, and it could obviously 
not have been the will of Press Becker as defendant’s counsel now suggests, since 
defendant's own offer of proof had disclosed that Press Becker had died “without 
a will.” Furthermore, the respondents herein were the persons mentioned in the 
will of Lillie E. Becker as the ones to whom her property was to go upon her 
death, and there could consequently seem to be no doubt of the fact that they were 
ae borne intended to be covered by the policy when the alteration of it was 
made. 


[6, 7] It is of course elementary that one who is not named as an insured 
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cannot have the benefit of the insurance unless there is language in the policy to 
show that it was intended to cover his interest, but it is also true that he need not be 
specifically named in the policy if he is otherwise sufficiently referred to, and where 
his name does not appear stated in the policy, then extrinsic evidence may be 
resorted to, just as it was in this case, to show that he was the party intended by 
the contracting parties to be insured. 26 C. J. 82, 83. 

Here the alteration of the policy was made by or with the approval of defend- 
ant, and even its own secretary testified that the “as per will” notation was carried 
on the books of the company. The legal effect of the alteration of the policy was to 
make a new contract between respondents and defendant, and whether or not the 
provisions of sections 5 and 15 of the by-laws were complied with is of no conse- 
quence, since under plaintiffs’ evidence any breach of such provisions was waived by 
defendant. Moreover, it will not now avail defendant to contend that respondents 
had paid no premiums or assesments on the policy, since in its answer it solemnly 
pleaded that they had paid premiums and assessments which it had tendered back 
to them at the time of its denial of liability, and which tender it renewed in its 
answer. 

[8, 9] So far as this theory of recovery is concerned, it is at once apparent 
that the petition contained all the essentials of a cause of action in favor of respond- 
ents, and that the evidence sufficed to make out a submissible case for the jury. 
Defendant’s present point to the contrary must consequently stand for disapproval. 


Minor points have to do with the admission and exclusion of evidence and the 
giving and refusal of instructions. 

[10] When respondent Rome E. Becker was on the stand, he was asked to state 
to whom the policy had been originally issued. Defendant’s counsel objected upon 
the ground that the question called for a conclusion of the witness, and that the 
policy itself was the best evidence upon the matter of inquiry. The court permitted 
the witness to answer, and the ruling is now assigned as error. 

The court’s ruling was correct. The policy was not the best evidence as to 
whom it had originally been issued, since it had meanwhile been altered and 
changed with respect to the identity of the insured. It was the purpose of plaintiffs 
to show such alteration as the basis for their cause of action, and the question com- 
plained of was addressed to the witness so as to lay the foundation for the showing 
of what the change had consisted. Whether the policy had been changed by mutual 
consent of the parties had been made an issue in the case by defendant’s answer, 
and plaintiffs were therefore not to be foreclosed the right to show the nature of the 
alteration and the circumstances under which it had been made. 

[11] Complaint is made of the admission in evidence of the last will and testa- 
ment of Lillie E. Becker. It had already been shown that the policy had been 
altered so as to insure the interests of the persons mentioned in that will, and the 
will itself was therefore not only competent, but in fact a necessary link in plain- 
tiffs’ case. 

[12] It is claimed that the court erroneously excluded two deeds which showed 
that the land on which the barn stood had been acquired by Press Becker and his 
wife under such circumstances as to have created an estate in them by the entirety. 
This was an undisputed fact in the case, and the exclusion of the deeds could 
therefore not have worked reversible error. 

[13] It is also claimed that error was committed in the exclusion of the files of 
the probate court in the matter of the administration of the Press Becker estate, 
and particularly so in so far as those files would have disclosed the identity of the 
heirs of Press Becker. We think the exclusion of the files was proper. The iden- 
tity of the heirs of Press Becker is of no materiality in the case, since there 
was no claim that respondents either owned the property or were insured under the 
policy as the heirs of Press Becker. Their claim of ownership was based solely 
upon the deed executed to them by Lillie E. Becker, and their claim to the proceeds 
of the policy was predicated solely upon the subsequent modification of the policy 
so as to have insured them as the persons mentioned in the will of Lillie E. Becker. 

[14] Something is said about the court’s refusal to have permitted defendant to 
show that it was organized as a mutual fire insurance company. The nature of its 
organization was in nowise relevant to the contested issue of whether respondents 
were insured under the policy, and if so, whether they had an insurable interest in 
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the property referred to therein, and the exclusion of this evidence could therefore 
not have been error. 

[15] When defendant’s president was on the stand, he was asked whether the 
company had carried the policy offered in evidence on its books. The court sustained 
plaintiffs’ general objection to the question, and that ruling is now assigned as error. 
The issuance of the policy by defendant had been at all times admitted, and there 
was therefore no useful purpose to be served in inquiring of the witness whether 
the policy had been carried on the books by the company. 

[16] Other adverse rulings on matters of evidence show no exception saved by 
defendant, and such points are consequently not here for our review. 

The instructions given and refused by the court are touched upon by counsel 
only casually. Suffice it to say that we have read all of them in the light of the sug- 
gestions made by counsel in his brief, and have found nothing with respect to the 
giving or refusing of instructions which would warrant a reversal of the judgment. 
What. we have said concerning the sufficiency of the evidence to have made a case 
for the jury upon the theory entertained by respondents constitutes a sufficient 
answer to each of defendant’s complaints about the instructions as well, and the 
action of the court with reference to the giving and refusal of instructions may 
therefore be sustained without further comment. 

It follows that the judgment rendered by the circuit court should be affirmed, 
and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


BEALL et al. vv. NORTH MISSOURI FARMERS MUT. INS. CO. No. 18692. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1936. 
99 Southwestern Reporter (2d) 492. 
4, WAIVER. 

In an action on farmers’ mutual fire policy wherein insurer pleaded as defense 
breaches of policy, insured held entitled to introduce evidence of waiver of breaches, 
notwithstanding failure to plead waiver, where petition pleaded performance of 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

5. MUTUAL COMPANIES. ’ 

Under statute exempting from statutes applicable to general insurance companies 
farmers’ mutual fire insurance companies organized solely for purpose of mutually 
insuring members’ property and assessing members for losses, company of such 
nature was not free from liability under general rules of jurisprudence and sub- 
stantive law (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

6. APPLICATION. 

In action on farmers’ mutual fire policy, under evidence that on preparation of 
application by insurer’s soliciting agent insured answered all questions truthfully, 
that insured signed application, without reading it, that application represented that 
stovepipes in buildings covered led into brick or cement chimneys, and that applica- 
tion also bore statement of agent that he had inspected all pipes and chimneys, 
insurer held estopped to set up falsity of statements in application as breach of 
warranty. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

7, WAIVER. 

Local agent has authority to waive condition of policy of mutual insurance 
company. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

8. ESTOPPEL. 
__Insurer is estopped to claim as warranty application made out by soliciting agent 
with knowledge of relevant facts. 

‘(For other cases, see Insurance, Dec. Dig. § 379[1].) 
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12. MORTGAGE. 

Mortgagee held not necessary party to mortgagor’s action on farmers’ mutual 
fire policy covering dwelling, household goods, and outbuildings with loss payable 
clause to mortgagee as his interest appeared. 


(For other cases, see Insurance, Dec. Dig. § 624[3].) 


Error to Cifcuit Court, Sullivan County; Paul Van Osdol, Judge. 

Action on a fire policy by W. Lee Beall and another against the North 
Missouri Farmers Mutual Insurance Company. To review a judgment for plaintiff, 
defendant brings error. 

Affirmed. 

See, also, 99 S.W.(2d) 585. 

E. M. Jayne, of Kirksville, for plaintiff in error. 

W. A. Lintner, of Milan, for defendants in error. 

SHAIN, Presiding Judge. 

In this action plaintiff seeks to recover for a loss by fire. The defendant is a 
farm mutual insurance company existing under and governed by article 15, chapter 
37, § 6056 et seq., R. S. Mo. 1929, as same was amended in 1934 (Mo. St. Ann. § 
6056 et seq., p. 4604 et seq.). 

Under the provision of the rules governing the defendant company, each insured 
while insured is considered a member of the company. In other words, each 
insured is also an insurer and the contract provides that the by-laws of the com- 
pany are made a part of the contract of insurance. 

Under the provisions of the laws of the defendant company, application for 
insurance is provided to be made in writing and said written application becomes a 
part of the contract. 

In the present instance it stands admitted that plaintiff made written application 
and that the defendant issued to plaintiff an insurance contract insuring against 
loss by fire the dwelling and household goods and outbuildings of the plaintiff. 

It stands admitted that the property involved herein was destroyed by fire and no 
question of due proof of loss is raised. 

The contract of insurance in issue had a loss payable clause to W. H. Thomas, 
mortgagee, as his interest might appear. 

Defendant in its answer to plaintiff's petition asks that the suit abate because 
Thomas is not made a party. The defendant pleads the provisions, terms, and 
conditions of the constitution and by-laws of the company. 

In the written application for insurance the following question and answer 
appears: “No. 3 Stove Pipes—Do all stove pipes go into good brick or cement 
chimneys? Answer: Yes.” 

The written application had a provision as follows: “I warrant the answers to 
each of the foregoing questions to be true.” 

The written application involved had a list of questions on the back to be 
answered by agent before mailing same. These questions are shown as answered 
by D. V. Mardis, agent. Question and answer No. 5 appears as follows: “Did you 
carefully examine stove pipes and chimneys? Yes.” 

The plaintiff testified that defendant’s agent made out the written application 
and that plaintiff answered truly all questions asked but did not read before signing. 

The defense imposed, predicated upon alleged breach of warranty as to the 
chimney, is as follows: “Further answering said petition, defendant states that it 
was provided by the said by-laws and was therefore a part of the said policy and 
contract that defendant would not be liable for any loss caused by gross negligence 
or neglect and that the loss complained of in plaintiffs’ petition was caused by the 
gross negligence and the neglect of plaintiffs in that they erected a stove in the 
smokehouse on the premises and attached the stovepipe to a metal flue jack which 
they knew to be likely to permit the building to take fire from said stove and in 
that they neglected to construct a good brick or cement chimney for said stove- 
pipe.” 

Plaintiff interposes general denial by way of reply, 

A jury was waived, trial was by court. The court made findings of fact as 
follows: “Whereupon the court at the request of plaintiffs, made and filed a written 
finding of facts and by the same the court did find that defendant issued its policy 
to plaintiff insurine the property described in plaintiffs’ petition. That plaintiffs 
paid all premiums and assessments due thereunder. That said policy was issued 
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in response to their written application, Plaintiffs’ Exhibit ‘A,’ and that said appli- 
cation was prepared in the handwriting of D. V. Mardis, who acted as the agent 
of defendant in securing said application, and that said Mardis in the preparaticn 
of said application asked plaintiffs questions and that plaintiffs gave him true 
answers to all questions asked. That plaintiffs signed the application without 
reading it and relying upon Mardis to correctly prepare the same. That plaintiffs 
never saw the application after signing it until after the fire. That the property 
was destroyed by fire on the date set forth in the petition. That plaintiffs gave 
defendant notice of the loss and defendant’s secretary McVey within a few days 
visited the scene of the loss and learned at that time that there were no brick or 
cement flues in the smokehouse and that the stovepipe used in said building entered 
a metal flue or jack and that after such visit defendant’s secreta1y McVey turnished 
plaintiffs blanks for making out proof of loss. That plaintiffs were put to some 
trouble in the preparation of said proof and the completed proofs were filed within 
thirty days after the fire. That plaintiffs were not guilty of gross negligence in 
permitting the pipe from said stove to enter a metal flue or jack.” 

The court gave declarations of law to the following tenor and effect: 

As to right of defendant to urge breach concerning brick or cement chimney 
and use of smokehouse for summer kitchen, the court declared the law to be that 
defendant, by reason of fact that it did not return or offer to return premiums or 
assessments, paid by plaintiffs, within a reasonable time after being possessed by 
knowledge, was not entitled to defend on account of any such breach. 

Further the court declared that above defense was not effective, “because said 
defenses were waived by defendant furnishing plaintiffs blank proofs of loss 
which plaintiffs, at defendant’s request, prepared at some trouble and time and 
filed with defendant; defendant having furnished said blanks and having requested 
plaintiffs to prepare and file the same after defendant learned of said facts.” 

The court further declared that W. H. Thomas, mortgagee, is not a necessary 
party to this suit. : , 

In a further declaration the court declared tender back of premium assess- 
ment within reasonable time after knowledge of breach was a condition precedent 
to availing itself of the defense of forfeiture by reason of any such breach. 

Judgment for plaintiff was duly entered by the trial court in the sum of $450 
for loss of dwelling, $50 for loss of smokehouse, $400 for loss of personal property, 
for interest $15.45, a total of $915.45. 

The plaintiff in error, defendant below, made due objection and exceptions to 
all findings of fact and declarations of law and has made due assignments of 
error touching all of same. 

Opinion. 

[1-3] Trial was by court, and it follows that we are bound by the findings 
of fact by the court, if supported by any credible testimony. As to declarations of 
law and application of the law to the evidence, we are not bound. However, it 
does become our duty to affirm the judgment if the showing of the record justifies, 
regardless of our conclusions as to the declarations of law made by the court. 

In its first three specifications of error the plaintiff in error claims error, in 

application of waiver, as to breaches. The assignments are based on the contentions : 
First, that waiver was not raised by plaintiffs’ pleadings; second, exemption of 
defendant from the provisions of chapter 37, R. S. Mo. 1929; third, that by the 
express terms of the contract waiver is limited to a waiver made by the secretary in 
writing. No such written waiver being shown. : 
_ [4] As to the points presented above, it is the established practice in this state, 
in suits on insurance contracts, to admit proof of waiver without same being pleaded, 
when the petition pleads, as in the case at bar, performance of terms of the policy 
by = insured. Coleman v. Mutual Ins. Ass’n (Mo. App.) 52 S.W.(2d) 22, loc. 
cit. 23, 

[5] Further, chapter 37, R. S. Mo. 1929, does not exempt mutual insurance 
companies from the general rules of jurisprudence and substantive law. Everett 
v. Patrons & Farmers Mutual Fire Ins. Co., 222 Mo. App. 1010, 7 S.W.(2d) 463. 

[6-8] It has been held that a local agent has authority to waive a condition 
of a policy of a mutual insurance company. Ormsby v. Laclede Mutual Fire & Light- 
ing Ins. Co., 98 Mo. App. 371, 72 S. W. 139. 

It has also been held that when the agent makes out the application the com- 
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pany is estopped to claim it as a warranty. Ormsby vy. Ins. Co., 105 Mo. App, 
143, 79 S. W. 733. 

In Stubbins v. State Farmers’ Mutual Ins. Co. (Mo. App.) 229 S. W. 407, it is 
held that the above law applies when application is made by a soliciting agent 
where he had knowledge of the facts. See, also, Fulbright v. Phoenix Ins. Co., 
329 Mo. 207, loc. cit. 220, 44 S.W.(2d) 115. 

The question of waiver by mutual insurance companies was before the court 
in the case of Marsden v. Williams et al. (Mo. App.) 282 S. W. 478. 

[9] We conclude from a reading of the opinion in the above case that the 
court therein holds that a mutual company may defend without return of premiums, 
There may be some apparent conflict in the declarations of law made by the trial 
court with the above; however, if so, such fact does not preclude consideration of 
the other facts and circumstances in evidence, if so, which may sustain the judgment 


of the court below. : : . 
[10] Assignments 4 and 5 are argumentative of points 1, 2, and 3 above dis- 


cussed and are not supported by citations of authority, 
— (hy Assignment 6 is arguendo of the purposes of mutual insurance with cita- 
tion of article 15, chapter 37, R. S. Mo. 1929. 

The gist of claim of error presented by the plaintiff in error is that the court 
erred in refusing to give directed verdict in its behalf. 

We conclude that there is competent evidence shown in the record to justify the 
finding of facts by the court as set out above. We further conclude that based 
upon said finding of facts the trial court by applying the law as declared, in Cole- 
man y. Insurance Ass'n (Mo. App.) 52 S.W.(2d) 22; Ormsby v. Insurance Co., 98 
Mo. App. 371, 72 S. W. 139, and Id., 105 Mo. App. 143, 79 S. W. 733; Stubbins v. 
Insurance Co. (Mo. App.) 229 S. W. 407, and Fulbright v. Insurance Co., 329 Mo. 
207, 44 S.W.(2d) 115, supra, justifies the action of the trial court in rendering its 
judgment for the plaintiffs. 7 

{12] As to the contention that the mortgagee is a necessary party, there is no 


merit. Payne v. Bankers’ & Shippers’ Insurance Co. of New York, 229 Mo. App. 
201, 77 S.W.(2d) 183, 187, 


Judgment affirmed. 
All concur. 


WESTERN & SOUTHERN LIFE INS. CO. v. NEW MADRID COUNTY 
FARMERS’ MUT. FIRE INS. CO., Inc. No. 5583. 


Springfield Court of Appeals. Missouri, Sept, 8, 1936. 
Rehearing Denied Jan, 2, 1937, 
1. MUTUAL COMPANIES. 


County farmers’ mutual fire insurance company is exempt from general insur- 
ance law (Mo. St. Ann. § 6055, p. 4603). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

2. STATUTORY PROVISIONS. 

Pertintent provisions of statutes in force when farmers’ mutual fire insurance 
company policy is executed become part of contract of insurance, and any provision 
in policy contrary to such statutes is void (Mo. St. Ann. § 6055, p. 4603). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. ENCUMBRANCE. F 

Under statutes, encumbrances on realty not indorsed on farmers’ mutual fire 
policy will render policy void unless insurer waives failure to indorse (Mo. St. 
Ann. $$ 6037, 6044, 6046, pp. 4597, 4600, 4601). 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 

4. ENCUMBRANCE. 


Deeds of trust given prior to issuance of farmers’ mutual fire policy, by one of 
two partners owning land, held “encumbrances,” within statute providing that, if 
premises be encumbered, policy shall be void, unless true title of assured and encum- 
brances be expressed thereon (Mo. St. Ann. §§ 6040, 6044, pp. 4598, 4600). 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

5. ENCUMBRANCE. i 

Encumbrances not indorsed on farmers’ mutual fire policy rendered policy void 
under statute providing that if premises be encumbered, the policy shall be void 





it is 
agent 
Co., 


‘ourt 


t the 
ums, 
trial 
n of 
ment 


dis- 
cita- 


ourt 


the 
ased 
‘ole- 
, 8 
BA 
Mo. 
- its 
no 


\pp. 


Fire] Western & Southern Life Ins. Co. v. New Madrid 1067 
County Farmers’ Mut. Fire Ins. Co., Inc. 


unless true title of assured and encumbrances be expressed thereon, notwith- 
standing that there was no written application for policy (Mo. St. Ann. §§ 6037, 
6040, 6044, pp. 4597, 4598, 4600). 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 
6. APPLICATION. 

Under statute providing that policy issued by farmers’ mutual fire insurance 
company should be void if premises be encumbered unless encumbrance be expressed 
thereon, acceptance of farmers’ mutual fire policy containing provision against 
encumbrances is equivalent to declaration that assured is unconditional and sole 
owner of premises, notwithstanaing that no application for policy may have been 
executed (Mo. St. Ann. § 6044, p. 4600). 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 

7. WAIVER. 

Statutory requirement that encumbrances an property insured by farmers’ 
mutual fire insurance company policy shall be expressed thereon could not be waived 
by insurer by failing to return premiums paid after discovering the breach of such 
requirement, since insurer could not do by waiver what it was prevented from doing 


by statute (Mo. St. Ann. §§ 6040, 6044, pp. 4598, 4600). 


(For other cases, see Insurance, Dec. Dig. § 372.) 

Appeal from Circuit Court, New Madrid County; John E. Duncan, Judge. 

“Not to be published in State Reports.” 

Suit at law by the Western & Southern Life Insurance Company against the 
New Madrid County Farmers’ Mutual Fire Insurance Company, Incorporated. 
From a judgment for the plaintiff, defendant appeals. 

Reversed and remanded with direction. 

Blanton & Montgomery, of Sikeston, for appellant. 

Ray B. Lucas, of Benton, for respondent. 

Situ, Judge. 

This is a suit at law to recover for the loss of a farm residence under a fire 
insurance policy for the face amount of $1,000, issued by the New Madrid County 
Farmers’ Mutual Fire Insurance Company, to a partnership consisting of W. B. 
Ragsdale and Scott Alexander, neither of whom are parties to this action. Plaintiff, 
Western & Southern Life Insurance Company, claims under a “mortgage clause” 
attached to the policy. The defense was that the policy of insurance was void: 
First, because certain mortgage liens were outstanding against the property, of 
which the defendant had no knowledge, and which were not shown in the policy 
nor by any indorsements thereon; and, second, because there had been a change in 
the title and ownership of the property after the policy was issued which was not 
reported to defendant, nor shown on the policy. Plaintiff’s reply was a general 
denial coupled with a plea of waiver. The cause was tried by the court without 
the aid of a jury, resulting in a judgment for plaintiff for $1,000, from which 
defendant has appealed. 

,, _ There is no controversy over the pleadings, so we do not set them out. There 
is but little dispute in the evidence. The evidence was mostly documentary. There 
appears to have been no written application for the policy of insurance sued upon. 

The policy sued upon was dated August 21, 1928, numbered 1797, and issued 
to W. B. Ragsdale and Scott Alexander, insuring farm buildings located on the 
northeast quarter of the northeast quarter of section 12, township 25, north, range 
16 east, Mississippi county, Mo. 

The evidence showed that there were only three exhibits attached to the policy, 
numbered 2, 3. and 4, and that there were no other indorsements on the policy. 

The Exhibit 2, above referred to, is as follows: f 
“Loan CT 25032-8 Alexander & Ragsdale. 

“Replaces all former 
mortgage clauses. 
“Mortgage Clause 

“It is Hereby Further Agreed, that any loss or damage that may be ascertained 
and proved to be due to said assured, under this Policy, shall be payable to The 
Western and Southern Life Insurance Company, of Cincinnati, O., Mortgagee or 
Trustee, as its interests may appear. 

“It Being Hereby Understood and Agreed, That this insurance, as to the 
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interest of the Mortgagee or Trustee only therein, shall not be invalidated by any 
act or neglect of the Mortgagor or Owner of the property insured, nor by any fore- 
closure or other legal proceedings, or notice of sale relating to the property, nor 
any change of title or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by the terms of this 
policy. Provided, That in case the Mortgagor or Owner neglects or refuses to pay 
any premiums due under this Policy, then, on demand, the Mortgagee or Trustee 
shall pay the same. Provided Also, That the Mortgagee or Trustee shall notify the 
Company of any change of ownership or increase of hazard which shall come to his 
or their knowledge and shall have permission for such change of ownership or 
increase of hazard duly indorsed on this Policy. And Provided Further, That 
every increase of hazard not permitted by the Policy to the Mortgagor or Owner, 
shall be paid by the Mortgagee or Trustee on reasonable demand, and after demand 
made by this Company upon, and refusal by the Mortgagor or Owner to pay, 
according to the established schedule of rates. It is, however, understood that this 
Company reserves the right to cancel this Policy, as stipulated in the printed condi- 
tions in said Policy; and also, to cancel this agreement on giving ten days’ notice 
of their intention to the Trustee or Mortgagee named therein, and from and after 
the expiration of the said ten days this agreement shall be null and void. It is 
Further Agreed, that in case of any other insurance upon the property hereby 
insured, then this Company shall not be liable under this Policy for a greater portion 
of any loss sustained on said property, issued or held by any party or parties having 
an insurable interest therein. It Is Also Agreed, That whenever this Company shall 
pay the Mortgagee or Trustee any sum for loss under this Policy, and shall claim 
that as to the Mortgagor or Owner, no liability therefor exists, it shall at once, and 
to the extent of such payment, be legally subrogated to all rights of the party to 
whom such payments shall be made, under any and all securities held by such 
party for the payment of said debt. But such subrogation shall be in subordination 
to the claim of said party for the balance of debt so secured. Or said Company 
may, at its option, pay the said Mortgagee or Trustee the whole debt so secured, 
with all the interest which may have accrued thereon, to the date of such payment 
and shall thereupon receive from the party to whom such payment shall be made an 
assignment and transfer of said debt, with all securities held by said parties for 
the payment thereof. 

“Attached to and forming part of Policy No. 1797 of the New Madrid County 
Farmers’ Mutual Fire Insurance Company. Dated Sept. 17, 1929. R. Q. Brown, 

The Exhibit 3, above mentioned, is as follows: 

“Assignment of Company 

“Being advised that foreclosure proceedings have been started by the Commerce 
Trust Company on property insured under Policy No. 1797, all interest in this 
policy and all benefit and advantage to be derived therefrom is hereby transferred to 
the said Commerce Trust Company, such transfer to become effective at the time 
the title of the property actually passes to the said Trust Company. Should the 
title of the property by reason of the above mentioned above foreclosure pass to 
some one other than Scott Alexander and W. B. Ragsdale, or the Commerce Trust 
Company said policy shall then immediately become null and void. 

“Done this the 15th day of March, 1929. 

“R. Q. Brown, Sec’y-Treas.” 

With reference to the Exhibit 4, above mentioned, the abstract states : 

“Plaintiff's Exhibit No. 4, is a union mortgage clause attached to the policy 
which states: 

“That the policy shall be payable to the Commerce Trust Company of Kansas 
City, Missouri, or assigns as first mortgagee or trustee, as interest may appear. 
The substance of this mortgage clause with the exception of ‘or assigns’ is the 
same as the substance of Plaintiff’s Exhibit No. 2. It was dated August 6, 1928.” 

The plaintiff also showed that the deed of trust under which plaintiff had its 
mortgage clause attached was executed June 23, 1922, and assigned to plaintiff 
August 7, 1922. This deed of trust was executed by Scott Alexander and his wife 
and W. B. Ragsdale and his wife to B. C. Howard as trustee for the benefit of the 
Commerce Trust Company, ; 

The plaintiff offered in evidence its Exhibits 9 and 10, which were photostatic 
copies of the pages of the assignment of the above-mentioned deed of trust from 
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the Commerce Trust Company of Kansas City to the Western & Southern Life 
Insurance Company, dated the 7th day of August, 1922. 

The plaintiff offered in evidence a trustee’s deed, dated February 7, 1933, pur- 
porting to transfer the property in question to the Commerce Trust Company and 
the Western & Southern Life Insurance Company, their successors and assigns 
torever. 

The plaintiff offered evidence to the effect that the building was destroyed by 
fire on March 15, 1932, and that it was worth more than $2,000 and that proof of 
loss was made, 

The defendant offered evidence to the effect that on December 22, 1922, W. B. 
Ragsdale and wife executed a deed of trust on his undivided one-half interest in 
the insured property to his co-owner Scott Alexander for $9,715 to secure an 
indebtedness of that amount, which deed of trust was outstanding and unsatisfied 
at the date of trial. 

The defendant offered evidence that on September 25, 1926, W. B. Ragsdale and 
wife executed another deed of trust on his undivided one-half interest in the prop- 
erty for $18,807.16 to the Charleston-Mississippi County Bank, which was likewise 
outstanding and unsatisfied at the time of the trial. 

There was offered by the defendant evidence that on August 14, 1929, Scott 
Alexander and W. B. Ragsdale executed a written agreement whereby, for “One 
Dollar and other good and valuable consideration,” they delivered all right to 
possession and control of the insured property, together with all crops growing, or 
to be grown thereon, jointly to plaintiff Western & Southern Life Insurance Com- 
pany and the Phceenix Mutual Life Insurance Company. This agreement was duly 
acknowledged and filed for record on September 3, 1929. This was offered for the 
purpose of showing that it contained the words, “The parties of the Second part 
are the holders of Deeds of Trust on said land.” 

The defendant also offered an exhibit which showed that on July 12, 1930, the 
plaintiff in this suit, together with the Phcenix Mutual Life Insurance Company, 
executed and filed in the Mississippi county circuit court their joint interplea in an 
attachment suit against said Alexander and Ragsdale wherein the interpleaders used 
this language : 

“Said interpleaders allege that they hold deeds of trust on the following 
described real estate in Mississippi County Missouri, to-wit: The Southeast quarter 
of Section 11, township 25, North Range 16 east, east of drainage ditch; and all of 
Section 7, township 25 North, range 17 east, and all of section 12 in township 25 
north, range 16 east, and that said deeds of trust were given by the said Alexander 
and Ragsdale, and that the plaintiff herein has attached said lands as the property 
of Alexander and Ragsdale. 

“Said interpleaders further allege that on or about the 14th day of August, 1929, 
the said Alexander and Ragsdale conveyed unto the interpleaders herein all of tie 
growing crops thereon. * * * 

“Interpleaders further allege that pursuant to said assignment and contract that 
they have since August, 1929, had complete control and absolute possession of all 
above-described real estate and have operated the same pursuant to said contract 
and assignment and that they are entitled to the rents and crops on said lands.” 

This case is before us under four assignments of error. We quote these assign- 
ments, as follows: 

“IT. The court erred in not sustaining defendant’s demurrer to the evidence 
offered at the close of the case, because there was no evidence to support the verdict, 
and the finding should have been for defendant. 

“IL The policy was void as a matter of law under the conceded facts of the case 
which were that there were two or more outstanding deeds of trust against the 
insured property, none of which were indorsed or shown on the policy and the court 
erred in not so declaring. : 

“IIT. The court erred in not following defendant’s declaration of law No. B, 
which the court gave, and which declared if there were outstanding deeds of trust 
against the insured property and that such deeds of trust were not shown on the 
policy of insurance, the policy was void, because the evidence conclusively showed 
without dispute that there were outstanding deeds of trust against said property, 
which were not shown on the policy. 

‘IV. The court erred in not following defendant’s declaration of law No. C 
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declaring the policy void if there had been an equitable conveyance of the property 
which was not shown on the policy.” 

The gist of these assignments is a complaint that the court erred in not sustain- 
ing defendant’s demurrer to the evidence at the close of the case. This contention is 
based upon the fact that the two deeds of trust shown by the evidence given but not 
pa i on the policy made the policy void under the provisions of the statute, and 
that the company officials could not by waiver make a contract that they were for- 
bidden by the express terms of the statute to make. 

[1] We think there can be no question but that an insurance company such as 
this, a county farmers’ mutual fire insurance company, is exmept from the general 
insurance law of the state. Section 6055, Missouri Stat. Ann. p. 4603; Williams y. 
Northeast Mutual Ins. Ass’n (Mo. App.) 72 S.W.(2d) 166; Williams v. Northeast 
Mutual Ins. Ass’n (Mo. App.) 51 S.W.(2d) 142. 

[2] It is also true that the pertinent provisions of the statutes in force when 
the policy of a farmers’ mutual fire insurance company was executed become a part 
of the contract of insurance, and any provision in the policy contrary to such 
statutes is rendered null and void. State ex rel. Assurance Co. v. Allen et al., 
Judges, 302 Mo. 525, 259 S. W. 77. 

[3] The evidence in this case shows conclusively that there were encumbrances 
upon this property which were not indorsed upon the policy, and which, according 
to the statutes governing such policies and according to the holdings of the courts of 
this state, rendered the policy null and void, unless, as contended by plaintiff, the 
company waived the failure to indorse. We shall have more to say about waiver 
later herein. Sections 6037, 6044, and 6046, Mo. Stat. Ann. pp. 4597, 4600, 4601; 
Wolf v. Ins. Co., 75 Mo. App. 337; Stoddart v. National Liberty Ins. Co. (Mo. 
App.) 251 S. W. 398, 400; Buck v. Insurance Co., 209 Mo. App. 302, 237 S. W. &40, 
842; Andrews v. Fire Ins. Ass’n of Chicago (Mo. ‘App.) 258 S. W. 714, 716. 

It is admitted that the insured property had two outstanding deeds of trust 
against it, which were not shown on the policy, and there is no evidence tiat the 
defendant had any actual knowledge of these deeds of trust. The defendant «n- 
tends that such conditions are sufficient to bar a recovery on the policy. The plain- 
tiff contends the contrary, for three reasons: First, that there was made no written 
application for the insurance, as provided by section 6037, R. S. Mo. 1929 (Mo. St. 
Ann. § 6037, p. 4597), and since there was no written application there were no 
misrepresentations as to the encumbrances; second, that the two deeds of trust, 
given by only one of the two partners, are not encumbrances within the meaning 
of section 6044 of the Statutes (Mo. St. Ann. § 6044, p. 4600), and could not affect 
the rights of the plaintiff, who claims under a mortgage clause of the policy: and, 
third, that the defendant waived this defense by failing to refund the assessments 
paid after learning of these encumbrances. 

[4] As to the second contention, that the two deeds of trust admittedly given 
be one of the partners is not an encumbrance within the meaning of section 6044, we 
think there is no merit. This section definitely states that, “if the premises be 
encumbered, the policy shall be void, unless the true title of the assured and the 
encumbrances be expressed thereon.” Certainly this encumbrance given prior to the 
issuance of the policy did affect the title to at least an interest in the land, and would 
be material to the defendant in collecting by foreclosure its lien for accruing assess- 
ments as provided by section 6040 of the Statutes (Mo. St. Ann. § 6040, p. 4598). 

[5, 6] The first of the above contentions, that because no application was 
shown to have been made there were no misrepresentations made, is a rather novel 
contention, in view of the wording of the statute upon which such policies are issued. 
Section 6044 is as follows: “Said company may make insurance for any term not less 
than one month nor more than ten years, and for the convenience of shippers may 
issue open policies, as is usual in other insurance companies; and any policy ot 
insurance issued by said company, signed by the president and countersigned by the 
secretary, shall be deemed valid and binding on said company in all cases wherein 
the assured has a title in fee simple, unencumbered, to the building or buildings 
insured, and to the land covered by the same: but if the assured have a lease estate 
thereon, or if the premises be encumbered, the policy shall be void, unless the true 
title of the assured and the encumbrances be expressed thereon. (R. S. 1919, § 
6452).” 


As we read the above section, we cannot construe it otherwise than as the plain 
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words say that if the premises be encumbered the policy shall be void, unless the 
encumbrances be expressed on the policy. We have been cited several cases by the 
plaintiff in an attempt to convince us otherwise, but none of those cases are based 
on facts such as in this case, and we think they do not authorize us to hold contrary 
to the plain wording of the statutes. 

We passed on a very similar question recently in the case of Horn v. Insurance 
Company, 79 S.W.(2d) 531, and we are still convinced that the acceptance of a 
policy containing the provisions against encumbrances was equivalent to a declara- 
tion that the plaintiff was the unconditional and sole owner of the premises. We 
think that is true even though no application for the insurance was shown to have 
been executed. We refer the reader to 79 S.W.(2d) 531, loc. cit. 535 for cases in 
point on this question. 

|7] The next contention of the plaintiff is that the defendant waived any defense 
it might have had under this policy by failing to return the premiums paid. Several 
cases are cited by the plaintiff purporting to sustain this contention. We have care- 
fully considered those cases, and without distinguishing each case, we deem it 
suficient to say that, as we read them, none of them holds that a plain statutory pro- 
vision which becomes a part of the policy may be waived. It is our conclusion that 
the company could not do by waiver what it was prevented from doing by statute. A 
number of cases hold that the provisions of the statute in force when a policy is 
written and accepted, such as in this particular case, become a part of the contract 
of insurance as much so as if embodied in the particular contract, and that any pro- 
vision in the policy, or any acts of the parties, contrary to such statute is wholly 
null and void. Timsley v. Insurance Co. of Hartford, 199 Mo. App. 693, 205 S. W. 
78: Havens v. Fire Ins. Co., 123 Mo. 403, 420, 27 S. W. 718, 26 L. R. A. 107, 45 Am. 
St. Rep. 570; State ex rel. v. Allen, 302 Mo. 525, 259 S. W. 77; Stoddart v. National 
Liberty Ins. Co. (Mo. App.) 251 S. W. 398; Buck v. Ins. Co. (Mo. App.) 237 S. W. 
40; Tuite v. Supreme Forest Woodmen Circle, 193 Mo. App. 619, 622, 187 S. W. 
137; Cromeens v. Sovereign Camp, W. O. W., 208 Mo. App. 11, 233 S. W. 287. 

It follows from what we have heretofore said that it is our conclusion that the 
trial court erred in not sustaining defendant’s demurrer to the evidence at the 
close of the case. 

The case should be reversed and remanded, with direction to enter a judgment 
for the defendant. It is so ordered. 

Allen, P. J., and Bailey, J., concur. 


FOGLE v. FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK. No. 18536. 
Kansas City Court of Appeals. Missouri. Nov. 9, 1936. 
Rehearing Denied and Transferred to Supreme Court Dec. 7, 1936. 
99 Southwestern Reporter (2d) 518. 

1. ORAL CONTRACT. 
_ Amended petition, containing same general statement of facts, with some excep- 
tions, as original petition, which declared on written fire insurance contract, and 
alleging that agreement was evidenced by written instrument filed therewith as 
exhibit, held to declare on written contract, so as to bar recovery on proof of oral 
contract. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 
3, APPLICATION. 
Written instrument, which insured testified was given him with information that 
it was duplicate of his fire insurance policy, but was shown to be unexecuted 
partially filled blank form of application for insurance, held inadmissible as evidence 
of oral contract in action on written contract. filed with amended petition as exhibit ; 
plaintiff being bound by written instrument filed (Mo. St. Ann. § 815, p. 1066). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Bland, J., dissenting. 

Appeal from Circuit Court, Gentry County; Thomas A. Cummins, Judge. 
, Action bv J. Carl Fogle against the Fidelity-Phenix Fire Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. i 

Reversed and remanded. 

Hogsett, Smith, Murray & Trippe, of Kansas City, for appellant. 
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Du Bois, Miller & Beavers, of Grant City, Crossan & Hall, of Kansas City, and 
F. P. Stapleton, of Albany, for respondent. 

SHAIN, Presiding Judge. 

This is an action for alleged loss by fire under an alleged contract of insurance, 

The evidence discloses that C. E. Harding made written application to defend- 
ant for insurance against loss by fire in the sum of $5,500 on a dwelling house and 
household goods and on a number of out buildings situate on a farm in Johnson 
county, Mo. The application called for a mortgage clause in favor of Northwestern 
Mutual Life Insurance Company, as first mortgagee (or trustee) as interest may 
appear. 

The application for insurance referred to policy as No. 0133466. It is clearly 
shown by the evidence that defendant did issue to the insured its policy of insurance 
No. 0133466 and that with the knowledge, consent, and approval of the insured said 
policy was sent to the aforesaid mortgagee. 

Before suit was brought, the insured conveyed his claim to the plaintiff. 

The case was tried on an amended petition. 

Plaintiff's original petition, which was introduced in evidence, is a well-stated 
cause of action suing on policy No. 0133466 and said petition purports to set out in 
full, property insured, property lost by fire, in fact pleads all necessary averments 
requisite to recovery. 

The policy sued upon was not attached to the original petition. However, all 
necessary allegations for failure to attach the policy was duly pleaded, to wit: 
Because the policy was delivered to the holders of the mortgage and that plaintiff 
was informed and believed that said policy was in the possession of the defendant 
and that defendant although frequently requested to do so had refused to deliver 
same to plaintiff. 

It appears that the policy in question was produced and exhibited and offered to 
plaintiff before the cause was tried. When produced, the policy is shown not to have 
been countersigned by the local agent of defendant as required by section 5902, R. S. 
Mo. 1929 (Mo. St. Ann. § 5902, p. 4501). 

Before the trial, the plaintiff filed an amended petition and issues were duly 
joined on the amended petition. 

The amended petition, with minor exceptions, contained the same general state- 
ment of facts as the original petition except as to the clause explaining failure to 
file said policy No. 0133466. No policy number is mentioned in the amended petitiop. 
The amended petition in clause 2, after pleading the contract, closes with the 
following language: 

“Said insurance being for a period of three years, beginning on December 20th, 
1931, and terminating December 20th, 1934; that said agreement was evidenced by 
defendant by its instrument in writing, filed herewith and marked Exhibit ‘A.’” 

The defendant joined issue by an answer wherein a general denial is made and 
further pleading defendant specifically denied that plaintiff’s Exhibit A was the 
contract of insurance and pleaded policy No. 0133466 to be the contract of insurance 
and pleads the provisions of said policy, attaches same to the answer, and pleads 
breaches on the part of insured. 

Plaintiff for reply made general denial as to all new matter set up in defendant’s 
answer, without designations as to same, and denied that any written contract of 
insurance ever existed, as alleged in defendant’s answer. The reply further reit- 
erates full performance on plaintiff’s part of all provisions of insurance contract. 

On the issues as above made, plaintiff called as first witness Mr. C. E. Harding, 
the assured. Mr. Harding testified, and it was admitted, that C. E. Lancaster was 
agent for the defendant company. He identified the written application for insur- 
ance which plaintiff placed in evidence. The application appears to be in due and 
usual form and was shown to have been signed by Mr. Harding and attested by 
Mr. Lancaster. 

After the introduction of Exhibit 1, the following questions, answers, and 
proceedings occur, to wit: 

“Q. I now hand you, Mr. Harding, Plaintiff's Exhibit 2, state to the court 
whether or not you received that exhibit from the agent, C. E. Lancaster? A. 
Yes, I received that. 

“OQ. State to the court how you received it. A. Brought it to us. 

“Q. Delivered it personally? A. Delivered it personally. 
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“Q. He said it was a duplicate of your insurance contract? A. Yes, sir. 

“By Mr. Hogsett: Just a moment. We object. That is calling on the witness 
to vary the terms of the instrument, which on its face shows it is on a printed form 
and headed ‘application’ and shows that it is an application and not a policy and no 
insurance contract. It is a printed form of application and shows on its face. It is 
an attempt to vary the terms of the printed instrument. 

“By the Court: Objection overruled. (To which objection of the court in over- 
ruling said objection, the defendant then and there at the time excepted and still 
excepts.) 

“Q. What did he say to you about it being a policy? A. Duplicate of my 
olicy. 

, “Q. Said it was a duplicate of your policy? A. Yes, sir. That is what he told 
me. 

“Q. What did this agent, C. E. Lancaster, say back on December 20th, 1931, 
as to when your insurance would take effect? A. That it would take effect right 
now. 

“By Mr. Du Bois: We offer in evidence Plaintiff’s Exhibit 2. 

“By Mr. Hogsett: The same objection. 

“By the Court: Objection overruled. Considered in evidence. (To which 
action of the court in overruling said objection, the defendant then and there at the 
time excepted and still excepts.)” 

Exhibit 2 is one and the same as is attached to the amended petition and marked 
Exhibit A. On inspection Exhibit 2 appears to be a blank form of application 
identical with Exhibit 1. However, with exception of description of property for 
which application is expressed, the document consists of an unfilled blank form and 
is not signed by any applicant for insurance. | 

There appears indorsed on this exhibit as follows: “Witness, C. E. Lancaster, 
Holden, Mo.” 

The plaintiff in the trial denied the existence of a written contract of insurance 
and the plaintiff's testimony as a whole falls short of making out a case on a written 
contract of insurance and under plaintiff’s proof no recovery other than recovery on 
an oral contract could be had. 

Plaintiff’s contention is clearly shown to be that his petition stated a cause of 
action on an oral contract, that his evidence supported his pleading, and that the 
judgment is a judgment or recovery on an oral contract of insurance. 

During the progress of the trial, defendant on three occasions offered policy 
No. 0133466 in evidence. In the first offer, the following questions, answers, and 
proceedings are shown in the record, to wit: 

“O. I hand you what has been marked Defendant’s Exhibit F and ask if you 
identify that as the policy that came back issued by the Chicago Office on the 
application just referred to? A. Yes, sir. 

“By Mr. Hogsett: I offer in evidence Defendant’s Exhibit F. 

By Mr. Du Bois: Now if the court please. I would like to ask the witness a 
preliminary question or two, please. 

“By the Court: Ge ahead. 

“Mr. Du Bois: 

“Q. Now, Mr. Lancaster—Mr. Lancaster, you say you are agent of the defend- 
ant company down at Holden? A. Yes, sir. 

“QO. The resident agent for the defendant company? A. Yes. 

“Q. Now when you obtained this policy, marked Defendant’s Exhibit F, you 
did not sign it there as resident agent of the defendant company? A. I over- 
ooked it. 

“O. And it was not signed as shown bv the exhibit there? A. That is right. 
_ “O. Mr. Stapleton says I used the word signed. The law says countersigned. 
You didn’t countersign it? A. T did not. 

“By Mr. Du Bois: Now, if the court please. We object to the introduction of 
the Defendant’s Exhibit F, for the reason * * * that the exhibit shows on its 
lace it is not countersigned by the resident agent, C. E. Lancaster. Under the statute 
a foreign insurance company can only do business in Missouri through its local 
agent—licensed agent in the State of Missouri. With such a licensed agent, under 
our law, an oral contract of insurance can be made, which we say was done in this 
case between the Hardings and this defendant company. The other method is to 
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have a policy of insurance. There are two methods; one oral and the other is to 
have a policy of insurance and that form expressly provides that if a policy of 
insurance be issued, it can only be done by the resident agent countersigning the 
policy, and that not being done in this case there is no policy—not binding on this 
plaintiff—not a legal contract in the legal sense of the word and for that reason we 
object to its being introduced in evidence. If the court desires any authorities, we 
have them and would be glad to present them. 

“By Mr. Hogsett: 

“Q. I notice from Defendant’s Exhibit F—‘In Witness Whereof, the Fidelity- 
Phenix Fire Insurance Company of New York, has caused these presents to be 
signed by its President in the City of New York and attested by its Secretary. But 
this policy, or any endorsements there, or attached thereto, of any kind, shall not be 
valid until countersigned by the Vice-President or the Manager of the Farm Depart- 
ment At Chicago, Illinois.’ I notice also on its face it is countersigned at Chicago, 
Illinois, on the 20th day of December, 1931, by I. D. Goss, manager of the farm 
department. You identify that. A. Yes, sir. 

“By Mr. Hogsett: I offer Exhibit F in evidence. 

“By Mr. Du Bois: We make the same objection and still insist that the only way 
the policy can become binding would be to comply with the laws of Missouri. 

“By the Court: Show the jury to their room, Mr. Sheriff. (Thereupon, pur- 
suant to the above order of the court the jury in the above-entitled cause left the 
court-room, after which the following further proceedings were had and done in 
said cause, out of the presence and hearing of the jury, to wit): (Argument.) 

“By the Court: The objection to the introduction of the policy will be sustained. 
(To which action of the court in sustaining the objection of the plaintiff to the 
introduction of Defendant’s Exhibit F, the defendant then and there at the time 
excepted and still excepts.)” 

Trial was before a jury resulting in a verdict for plaintiff in the sum of 
$3,175.32. Judgment in accordance with the jury verdict was entered and defendant 
duly appealed. 

For uniformity we will continue to refer to respondent as plaintiff and to the 
appellant as defendant. 

Opinion. 


[1, 2] Defendant’s specifications of error center upon the contention that plain- 
tiff’s cause of action, if any, is upon a written contract and that plaintiff’s petition 
presents a cause of action on a written contract and that plaintiff was permitted 
to recover upon evidence, erroneously admitted, of an oral contract. 

A determination of the above general contention if decided in defendant’s favor 
will preclude necessity of taking up and descussing the specific points made in 
defendant’s assignments in its brief. 

From an examination of plaintiff's original petition, same in evidence, no other 
conclusion can be drawn than that the petition declared upon a written contract. 
The plaintiff must have so recognized, as the original petition declared that plaintiff 
was informed and believed that the defendant evidenced said contract of insurance 
by its instrument in writing designated as policy No. 0133466. Further, plaintiff 
pleaded the requisite excuse for failure to file the policy. Further, plaintiff's 
Exhihit No. 1, the application, makes specific reference to policy No. 0133466. _ 

It is but fair to presume that plaintiff in the amended petition was declaring 
upon the same contract and same cause of action declared upon in his original 
petition. 

The similarity of the language used in paragraph 2 of the amended petition 
causes us to conclude, when taken in connection with other showing in the record, 
that plaintiff's amended petition declares on a written contract. The meeting of 
the minds of contracting parties is the crucial element of a contract. However, 
when that meeting of the minds is evidenced by an instrument of writing, then such 
instrument is designated as a contract in writing. 


[3] The plaintiff in the amended petition pleaded true to form, if not to sub- 
stance, when he filed Exhibit A as the instrument of writing that evidenced the 
agreement. ' 

Learned counsel for plaintiff are forced to the untenable contention that this 
so-called instrument of writing, which is shown to be an unexecuted partially filled 
blank form of application of insurance, by some virtue not shown, is evidence of 
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the fact that there was an oral contract and that said Exhibit A, filed with the 
amended petition, was not for purpose of evidencing the agreement entered into 
between the parties. 

We conclude that plaintiff’s amended petition presents a suit on a written 
contract. The insured, when upon the witness stand, testified that Exhibit A was 
given to him with the information that same was a duplicate of his policy. When 
placed in evidence, it was no evidence of any kind of an agreement and no evidence 
that there was ever an oral agreement. 

We conclude that plaintiff’s petition clearly brings the pleadings within the 
provisions of section 815, R. S. Mo. 1929 (Mo. St. Ann. § 815, p. 1066). It follows 
that plaintiff is bound by the written instrument that he files in conformity with 
the provisions of above section. The evidence has no potency whatever as evi- 
dencing any agreement whatever. 

It was error to admit such an instrument in evidence as evidencing any con- 
tract. 

It is manifest and admitted that the plaintiff recovered in this case on proof 
of an oral contract. This presents reversible error in the light of our conclusion 
above. Highland Inv. Co. v. Scales Co., 277 Mo. 365, 209 S. W. 895; Cole v. 
Armour, 154 Mo. 333, 350, 55 S. W. 476. 

[4] Defendant urges that there should be a reversal outright. We conclude 
that such a course would not meet the ends of justice. It is manifest that plaintiff 
in the outset had excuse for not filing the policy. When the policy was produced, 
the failure as to countersign gave some confusion, which confusion may have con- 
tributed to result of a verdict for plaintiff upon a wrong theory. Our conclusion 
from a study of the record is that a rehearing should not be precluded, if plaintiff 
desires to proceed further. 

As we have concluded that plaintiff was permitted to recover on an erroneous 
theory, many questions raised in the assignment of errors and briefs herein need 
not be discussed herein. In fact to do so might be confusing if another trial be had, 
in that conclusions based upon considerations presented in the record before us 
might confuse if directed to the pleadings and issues that might arise on a retrial. 

For reasons above set forth, the judgment is reversed and cause remanded. 
All concur. 


LAMB v. UNITED STATES FIRE INS. CO. 
Supreme Court of New Hampshire. Hillsborough. Dec. 1, 1936. 


188 Atlantic Reporter 459, 
1, ARSON. 

Insured suing on fire policy had burden to establish liability under policy, since 
property was uninsured for fire set by insured’s own procuring and right of recovery 
depended upon proof that loss was insured. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2, BURDEN OF PROOF. 

Insurer held not liable on fire policy where evidence was insufficient to justify 
finding that insured neither set nor procured to be set the fire which destroyed 
insured property. ‘ 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Transferred from Superior Court, Hillsborough County; Burque, Judge. 

Assumption by Emma E. Woodard Lamb against the United States Fire 
Insurance Company, wherein there was verdict for plaintiff and case was trans- 
ferred by the trial judge on defendant’s exception to denial of motions for nonsuit 
and directed verdict. 

Judgment for defendant. 

Assumpsit, on a fire insurance policy. Second trial by jury of the same case 
reported in 88 N. H. —, 184 A. 169, resulting in a disagreement. The policy was 
dated January 14, 1931, and the property insured consisted of a dwelling house and 
its contents situated in Nashua. The fire occurred on April 29, 1932. The defend- 
ant excepted to the denial of its motions for a nonsuit and directed verdict. One 
of the grounds advanced in support of the motion for a nonsuit was that reasonable 
- —_ not find on the evidence that “the plaintiff did not set the tire or procure 
It to be set.” 

The material facts are stated in the opinion. 
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Ivory C, Eaton, of Nashua, for the plaintiff. 

Thorp & Branch, of Manchester (F. W. Branch, of Manchester, orally), for 
the defendant. : 

MARBLE, Justice. 

{1] It is conceded that the fire was purposely set. Pools of kerosene and 
kerosene-soaked newspapers were found in those portions of the house which did 
not burn. Although the duty of adducing some proof that the plaintiff was 
responsible for the fire developed upon the defendant, no logical reason appears 
for holding inapplicable the usual rule which places “upon a plaintiff the general 
risk of nonpersuasion.” “She [the plaintiff] was uninsured for a fire set by her 
own procuring,” and “her right of recovery depended upon proof that her loss was 
insured.” Trepanier v. Insurance Co., 88 N. H. ——, 184 A. 866, 868. 

At the time of the fire the plaintiff and her foster father, Henry O. Woodard, 
occupied the insured premises. When the plaintiff procured her policy she informed 
the agent who issued it that she had bought new furniture. Thereupon the agent 
increased the insurance on the household property from $500 to $1,600. On cross- 
examination the plaintiff admitted that at the time she had this statement the only 
“new” furniture she owned had been bought at least eight years before. 

The plaintiff had title to the realty subject to a life estate which, at her father’s 
request, she had conveyed to him a month before the fire. Mr. Woodard was 
practically blind and was dependent on the plaintiff for care. The family income 
was so meager as to necessitate relief contributions from the city of Nashua. The 
plaintiff was engaged to marry Walter L. Lamb, who became her husband a year 
later, but she concealed her engagement from Mr. Woodard because of his opposi- 
tion to her marriage. 

At the first trial the plaintiff testified that Lamb was out of work at the time 
of the fire. At the second trial she declared that she had been mistaken in this 
respect and that Lamb told her he “had been working for ten years.” Lamb, though 
present in court, did not testify, and there is no evidence as to his whereabouts on 
the afternoon and evening of April 29. 

Late in the afternoon of that day the plaintiff, by her own admission, purchased 
five gallons of kerosene. After filling her oil stove and attending to a few house- 
hold duties she made a brief call on a neighbor. On her return she found Mr. 
Woodard at the telephone. He told her he had just received a message from a 
man he did not know to the effect that a friend in West Townsend, Mass., was 
sick and wished to see him that evening. He objected to the drive, saying to the 
plaintiff : “I hate to go up there awfully tonight; I am blind, and I hate to ride in the 
night.” As a consequence of this objection the plaintiff telephoned the friend in 
West Townsend and learned that he was not ill. Then, at about 7 o’clock, she 
took Mr. Woodard in her automobile and drove “down town” to buy him “some 
underwear.” 

They found the stores closed, however; whereupon Mr. Woodard suggested 
that they call on a clergyman who lived on Pine Hill road about two miles beyond 
the center of the city. Although the plaintiff had lived in Nas’iua all her life and 
although Mr. Woodard “very seldom went out anywhere at night” and “hated” to 
ride at that time, they spent the next two hours in a vain attempt to discover this 
clergyman’s residence. 


The fire alarm was sounded at 9:28 o’clock. When the plaintiff reached home 
the fire department was already there. There was no indication that any one 
except the firemen had broken into the house. 

Mr. Woodard had placed some money in a glass jar inclosed in a tin tobacco 
can and had buried the can and its contents in the cellar. A police inspecto¢ 
searched for this can at Mr. Woodard’s request and found it by digging “down 
about a foot and a half in the ground.” The plaintiff knew that the money was 
hidden there but, in the opinion of the inspector who found it, there was never any 
danger of its burning. 


The plaintiff testified vaguely as to one or two “threats” against Mr. Woodard 
made by “his own people” some years before, but she admitted that at the time 
of the fire he had not “an enemy in the world.” Neither she nor Mr. Woodward 
could suggest any one who might possibly have a motive for injuring them. The 
plaintiff did not inform the police of the alleged telephone call requesting Mr. 


Noodard’s presence in West Townsend, nor did she mention this call when her 
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deposition was taken. Mr. Woodard testified that he thought he told the police 
about it, but the inspector asserted definitely that he did not. 

[2] We therefore conclude that the evidence is altogether insufficient to justify 
a finding that the plaintiff neither set, nor procured to be. set, the fire which 
destroyed her property. 

Judgment for the defendant. 


Branch, J., did not sit; Page, J., was absent; the others concurred. 


LUPARELLI et al. v. UNITED STATES FIRE INS. CO. No. 453. 
Supreme Court of New Jersey. Dec. 14, 1936. 
' 188 Atlantic Reporter 451. 
1. MORTGAGE. 

Where insurer, though disclaiming liability to insured mortgagor, made pay- 
ment to mortgagee pursuant to compromise settlement and took assignment of 
interest in mortgage as contemplated by standard mortgagee clause in fire policy, 
rendition of judgment for insured for full amount of policy held to entitle insurer 
as of right to credit on judgment for such payment to mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 600.) 


3. PAYMENT TO MORTGAGEE. 

Where insurer, though disclaiming liability to insured mortgagor, made compro- 
mise settlement followed by payment to mortgagee pursuant to standard mortgagee 
clause in fire policy, such payment /eld not a defense to insured’s action for full 
amount of policy. 


(For other cases, see Insurance, Dec. Dig. § 600.) 


Action by Joseph Luparelli, individually and as administrator of the estate of 
Antonio Luparelli, and another, against the United States Fire Insurance Company. 
Verdict and judgment for plaintiff named. On defendant’s rule to show cause why 
the judgment should not be satisfied of record. 

Rule absolute. 

Argued May term, 1936, before Heher and Perskie, JJ. 

Joseph T. Liedlich, of Paterson, for plaintiff. 

Arthur T. Vanderbilt, of Newark, for defendant. 

HEHER, Justice. 

The point in controversy is whether moneys paid by the defendant insurer, in 
discharge of its liability to the mortgagee under a fire insurance policy, shall be 
credited upon the judgment subsequently recovered against the former by the 
assured owner. The facts have been stipulated. 

The insurer issued to plaintiff owner a policy in the sum of $2,000, covering a 
dwelling house encumbered by a mortgage in the principal sum of $600. The policy 
carried the standard mortgagee clause. It was therein stipulated that the protection 
thus accorded to the mortgagee was not subject to impairment or forfeiutre by the 
act or neglect of the mortgagor or owner of the insured property; and that if, upon 
payment under the terms thereof of any loss sustained by the mortgagee, the insurer 
“shall claim that, as to the mortgagor or owner, no liability therefor existed,” it 
“shall, to the extent of such payment, be thereupon legally subrogated to all the 
rights of the party to whom such payment shall be made, under all securities held as 
collateral to the mortgage debt, or may, at its option, pay to the mortgagee the whole 
principal due or to grow due on the mortgage with interest, and shall thereupon 
receive a full assignment and transfer of the mortgage and of all such other securi- 
ties.” The insured property was destroyed by fire on April 16, 1932. 

Upon the occurrence of the loss, the mortgagee made claim on the insurer for 
the amount of his mortgage; and the latter, invoking the cited provision of the con- 
tract, disclaimed liability to him, “in part on the ground that the loss had been 
occasioned in part by a preceding explosion.” A settlement of the claim was nego- 
tiated. The insurer undertook to pay $350, in full satisfaction thereof, in considera- 
tion of the mortgagee’s general release and an assignment to it “of a partial and 
subordinate interest in the mortgage to the extent of” the sum so agreed to be paid. 
This agreement was not consummated until May 21, 1934. Meanwhile, on the appli- 
cation of plaintiff, the mortgagee had been made, first, a party defendant, and then, 
a party plaintiff,” 


In August, 1934, the mortgagee filed a bill to foreclose his mortgage; and therein 
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he alleged the balance due to be $250, with interest. The insurer, having refused to 
become a party complainant in the foreclosure suit, was made a party defendant, “by 
reason of its subordinate interest in the mortgage,” and filed an answer setting up 
the interest acquired by the assignment. 

Upon the trial of the instant action, plaintiff proved the payment of $350, by 
the insurer to the mortgagee, and the giving of the release and assignment. The 
insurer thereupon moved for and was granted a nonsuit as to the mortgagee. The 
jury awarded plaintiff the full amount of the policy, with interest. Thus it was 
determined by the judgment entered upon this verdict that the right of subrogation 
did not arise under the mortgagee clause, and the insurer acquired no interest in the 
mortgage by virtue of the assignment. Plaintiff thereupon tendered to the 
mortgagee the balance due on the mortgage, and, by an order entered on his motion 
in the foreclosure suit on December 24, 1935, the bond and mortgage were canceled. 
And so, plaintiff received credit for the payment made by the insurer in satisfaction 
of its liability to the mortgagee under the policy. 

Plaintiff invoked the process of the court to execute the judgment herein; 
whereupon the insurer deposited a sum sufficient to liquidate the judgment, and now, 
by the rule to show cause, seeks a determination of the issue thus raised. 

[1, 2] In the circumstances, the insurer is entitled to credit on the judgment for 
the amount so paid to the mortgagee. It was justified, after the rendition of the 
judgment, in considering it a payment in discharge pro tanto of its liability to the 
insured owner. The law abhors double satisfaction of an obligation. While at 
common law the inquiry by the writ of audita querela was limited to a ground of 
discharge occurring subsequent to the entry of the judgment, and did not extend to 
matters arising before its rendition and the proper subject of a defense to the action, 
and, by the same token, the like limitation obtains under the modern practice of 
granting such relief in a summary way (Lawrence v. Dickey, 12 N. J. Law, 368; 
34 C. J. 725), that principle does not preclude the granting of the relief sought in 
the case at hand. 

[3] Concededly, the sum in question was paid by the insurer to the mortgagee, 
not in satisfaction pro tanto of its liability to the owner of the insured property 
(any duty in the premises was denied), but in discharge of its obligation to the 
mortgagee under the independent contract which reserved to the insurer, where lia- 
bility was disclaimed, the right of subrogation. A plea of payment would not have 
been proper under the circumstances. The payment in satisfaction of the independent 
obligation was accompanied by a disavowal of liability to the owner. In that 
situation, the payment did not constitute a defense to this action by the owner for 
the full amount of the policy. Columbia Insurance Co. v. Artale, 112 N. J. Eq. 505, 
164 A. 864, affirmed 114 N. J: Eq. 268, 168 A. 304. 

[4] The rendition of the instant judgment, whereby the insurer’s claim to sub- 
rogation was determined adversely, entitled the insurer as of right to credit upon 
his liability to the owner for the payment thus made. This manifestly effectuates 
the common intention of the parties to the contract. Such a contract of insurance 
is one of indemnity merely, and the insured is entitled only to the loss sustained 
within the coverage. It would be palpably unjust to permit plaintiff to have full 
satisfaction of his judgment after having received partial payment through the 
application of the sum at issue to the mortgage debt. The insurer is not to be 
penalized because it undertook, in good faith, a defense which was not ultimately 
established to the satisfaction of the jury, and, in the meantime, paid to the 
mortgagee a sum in settlement of its conceded independent liability, with a reserva- 
tion of its asserted defense against the claim of the owner. Reason and justice 
dictate that this payment shall be treated as if made after judgment in performance 
of the insurer’s contractual obligation to plaintiff and in discharge of that liability 
pro tanto. Compare Martin v. Franklin Fire Insurance Co., 38 N. J. Law, 149, 20 
Am. Rep. 372; same case on appeal, 40 N. J. Law 568, 29 Am. Rep. 271. The court, 
in such circumstances, is vested with equitable powers to so control its process as to 
prevent injustice. It possesses inherent power to protect its process against abuse. 
Compare Sakos v. Byers, 112 N. J. Law 256, 169 A. 705. 

The rule to show cause is therefore made absolute, with costs. 
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NEW YORK DOCK CO. v. ERNEST W. BROWN, Inc. 
Court of Appeals of New York. Nov. 24, 1936. 
5 Northeastern Reporter (2d) 190. 
EXTENT OF LOSS. 

Amount paid for fire loss by primary insurers, as result of compromise settle- 
ment to which secondary insurer was a stranger, held not binding on secondary 
insurer under policy covering difference in insurance collected and “ascertained 
amount of loss,” though amount of settlement was claimed to represent total loss 
after deduction for depreciation. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the New York Dock Company against Ernest W. Brown, Inc. 
Judgment of Trial Term in plaintiff's favor was affirmed by the Appellate Division 
(248 App. Div. 713, 290 N. Y. S. 134), and defendant appeals. ' 

Reversed and new trial granted. 

Frank Sowers and Frank N. Getman, both of New York City, for appellant. 

Martin A. Schenck and William J. Carr, both of New York City, for respondent. 

O'BRIEN, Judge. 

Plaintiff owned a pier in Brooklyn which was insured by several insurance com- 
panies, not parties to this action, against loss or damage by fire in an amount not to 
exceed $324,300. The pier was damaged by fire, and plaintiff collected from those 
insurers $300,000. 

Defendant as attorney in fact for several underwriters, other than the primary 
insurers, issued a policy to plaintiff in an amount limited to $60,000 on this pier. 
This policy, which is the subject of this litigation, provides: “The purpose and 
intent of this insurance is to reimburse the assured for the difference between the 
amcunt collectible under policies of insurance covering above described projcrty 
cid the ascertained amount of loss and damage sustained by the assured, and also 
for the difference (if any) between the ascertained amount of loss and damage and 
the actual cost to the assured of repairing, restoring or rebuilding the structures 
damaged or destroyed with material of like kind and quality.” The other policies 
dealing with the primary insurance insure plaintiff “to the extent of the actual cash 
value (ascertained with proper deductions for depreciation) of the property at the 
time of loss or damage, but not exceeding the amount which it would cost to repair 
or replace the same with material of like kind and quality within a reasonable time 
after such loss or damage. * * * ” The policy in suit contains the same provision. 

The complaint, as amended at the trial, alleges that the ascertained amount of 
loss and damage sustained by plaintiff as the result of the fire is $352,952.90 and 
that the difference between the amount collectible under the primary policies and 
the ascertained amount of loss or damage sustained by plaintiff is $52,952.90. A 
verdict for $52,941.17 was directed for plaintiff and the judgment has been affirmed. 

The issue of law is whether the difference between the amount collectible 
under the policies relating to the primary insurance and the amount of loss and 
damage sustained by the assured has been ascertained in accordance with the 
terms of the contract between plaintiff and this defendant. The policy issued by 
this defendant provides that, if the parties shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand of the other, select an 
appraiser. It also provides: “The amount of loss or damage for which this Com- 
pany may be liable shall be. payable sixty days after proof of loss, as herein pro- 
vided, is received by this company and «ascertainment of the loss or damage is 
made either by agreement between the insured and this company expressed in 
writing or by the filing with this company of an award as herein provided.” 
Defendant made demand upon plaintiff to submit to arbitration but plaintiff refused. 

he only other method provided by this contract for ascertaining the loss or 
damage is by agreement between plaintiff and this defendant. 

_ After the fire, negotiations between plaiptiff and representatives of the primary 
msurers were begun. Plaintiff asked for $311,000, and the primary insurer’s 
representatives offered $270,000. Finally, in the language of their report, they 
endeavored to effect a compromise by adding here and there and also splitting 
the difference on some items. * * * It was concluded at this meeting that it would 
be best to make settlement of $300,000 which we have done.” The $300,000 is 
said to represent the net figure after deduction of 15 per cent. for depreciation, 
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but it is the result of a compromise between plaintiff and the primary insurers 
after trading back and forth, 

The amount upon which plaintiff and the primary insurers compromise may 
be treated, as between them, as the amount collectible under the primary policies, 
but such a compromise agreement under those policies cannot be held binding 
upon this defendant under the terms of its policy as an “ascertained amount of 
loss and damage sustained by the assured.” Defendant never consented to the 
compromise and never recognized the sum of $300,000 as 85 per cent. of the total 
loss or, in other words, as the net amount after deduction of 15 per cent. for 
depreciation. It was a stranger to that compromise which was effected under 
policies to which it was not a party. It has a right to rely upon the terms of its 
own contract with plaintiff. Hathaway v. Orient Ins. Co., 134 N. Y. 409, 413, 32 
N. E. 40, 17 L. R. A. 514. 

The judgments should be reversed and a new trial granted, with costs to 
abide the event. 

Crane, C. J., and Lehman, Hubbs, Crouch, Loughran, and Finch, JJ. concur, 

Judgments reversed, etc. 


ADLER v. BUSH TERMINAL CO. 
Supreme Court, Special Term, King’s County. Oct. 2, 1936. 
291 New York Supplement 435. 
3. LOAN. 

Where owners of merchandise which had been damaged or destroyed by fire in 
warehouse, who had received money therefor from their insurers under agreement 
that money was to be loaned, and which was repayable only in event owners recov- 
ered from others for fire loss, and wherein owners agreed to present claim and 
prosecute suit if necessary against those whose negligence caused loss, money paid 
to owners held a “loan,” and not “payment for loss,” which would preclude owners 
from recovering from warehouse. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Action by Paul Adler and others against the Bush Terminal Company and 
others. On motion by plaintiffs to strike out defenses which have been interposed 
by defendants. 

Motion granted. 

Joseph Greenhill, Simon Greenhill, and Bernard J. Freedman (of Greenhill & 
Greenhill), all of New York City, for plaintiffs. 

Abraham Kaplan and Moses Finesilver’ (of Powers, Kaplan & Berger), both 
of New York City, for defendants. 

Conway, Justice. 

The complaint substantially states that between August 31, 1934, and October 
12, 1934, plaintiffs delivered to the defendant warehouse company certain merchan- 
dise for the purpose of storage; that the latter company accepted and agreed to 
keep the merchandise in consideration of a certain monthly storage charge; that 
the merchandise was partially destroyed by fire on October 12, 1934; that demand 
has been made for the return of the merchandise; and that only a portion thereof 
has been returned, such portion itself being in a damaged condition. 

Plaintiffs move herein to strike out the defenses which have been interposed. 

The first defense relies upon a condition in the warehouse receipt to the effect 
that the storage of the merchandise is subject to all the terms and conditions recited 
in a document described as the “Standard Warehouse Terms and Conditions of 
the Company in effect on the date of this receipt on file in its office, 100 Broad 
Street, New York City, New York.” Defendants further allege that, pursuant to 
section 10(a) of the above document, “all goods are stored at the owner’s risk of 
loss or damage by acts of God, civil or military authority, insurrection, riot, strikes, 
or enemies of the government; or by sprinkler leakage; or by flood, wind, storm, 
fire, moths, corruption, or depreciation by rats, mice, or other vermin; * * *.” 
Defendants claim, therefore, that undér the foregoing provision, the warehouse 
company, or its legal representatives, are exonerated from any liability to plaintiff 
for damage occurring to their merchandise by reason of fire. : 

In support of the application to strike out this defense as sham, plaintiffs 
assert that section 10(a) is not included within the above-mentioned “Standard 
Warehouse-Terms and Conditions”; that, on the contrary, the foregoing exemption 
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of liability clause is found in a separate document, entitled “Terms and Condi- 
tions Formulated by this warehouse in interpretation of, and supplementary to, 
the Standard Contract Terms and Conditions.” 

[1] A consideration of the documents in question substantiates plaintiffs’ 
clam. There is nothing in the warehouse receipt which refers to, describes, or 
identifies the “Terms and Conditions formulated by this warehouse in interpreta- 
tion of, and supplementary to, the Standard Contract Terms and Conditions.” 
It necessarily follows that plaintiffs are’ not bound by any provisions contained 
therein. In consequence, defendants may not invoke the exemption of liability 
clause in defense of the instant action. 

[2] Even if it were assumed, however, that a proper reference in the ware- 
house receipt had been made to the clause relieving the storage company from 
liability, nevertheless, under the allegations of the complaint, such fact would 
not present a sustainable bar to the instant action. My conclusion in this respect 
is predicated upon the provisions of section 91 of the General Business Law which, 
reasonably construed, prohibits the absolute exemption of a warehouseman from 
liability for its own negligent acts. 

The fifth separate and distinct partial defense is subject to the same basic 
defect as found in the first defense. This defense alleges that defendants’ liability 
was limited under a specific provision of the “Standard Warehouse Terms and 
Conditions,” which document was referred to in the warehouse receipt, to a certain 
base storage rate. The difficulty with defendants’ position in this regard, how- 
ever, is that no reference to a limitation of liability is contained in the “Standard 
Warehouse Terms and Conditions.” On the contrary, the provision relating to 
a limitation of liability is found in section 10(a) of the document known as “Terms 
and Conditions formulated by this warehouse:in interpretation of, and supple- 
mentary to, the Standard Contract Terms and Conditions.” As pointed out in my 
discussion of the first defense, plaintiffs are not bound by any of the provisions 
of the foregoing document, since the document itself was not incorporated by 
reference in the warehouse receipt. 

The second, third, and fourth defenses may be considered collectively. 

The second defense alleges that subsequent to the storage of the merchandise 
in defendants’ warehouse, plaintiffs obtained fire insurance coverage for it; that 
subsequent to the alleged fire loss, plaintiffs made claim against the insurance 
carrier for the alleged loss; that thereafter plaintiffs received from the insurance 
carrier payment of their losses and damages equal to the amount herein sued for; 
and that by reason thereof there has been a full discharge of plaintiffs’ claim. 

The third defense, counterclaim, and set-off sets forth the foregoing allegations 
as the basis upon which to predicate an affirmative claim against the plaintiffs for 
the sums of money which the latter have received from the insurance carrier. 

The fourth defense recites’ that the insurance company, upon making the 
aforesaid payments to the plaintiffs, has become subrogated to the rights of the 
latter. Upon such assumption, it is the defendants’ contention that the insurance 
carrier, rather than the instant plaintiffs, is the proper party to prosecute this 
action. 

For the purpose of disclosing that the last-mentioned defenses are sham, the 
affidavits which have been submitted by plaintiffs recite that the moneys received 
by plaintiffs from the insurance carrier were not actual payments on account of 
the loss, but, on the contrary, were loans made pursuant to the provisions of the 
contract between the insurance carrier and plaintiffs. Such contract, made with 
plaintiff Sirota, Rosen & Co., in so far as here material, reads: 


“23. It is understood and agreed that any loss or damage to the merchandise 
by reason of a peril insured hereunder and for which a carrier or bailee is liable 
that this Company nevertheless will advance to the assured as a loan the amount 
of such loss, same to be repayable only to the extent of any net recovery assured 
may make from any such carrier or bailee * * * and as security for such repayment, 
the assured hereunder hereby agrees to pledge * * * and * * * further agrees 
Whenever requested by the assurers hereunder to enter and prosecute suit against 
such carrier, bailee * * * on said claim with all due diligence and at the expense 
and under the exclusive direction and control of the assurers hereunder.” 

A substantially similar provision is contained in the contract entered into 
between the plaintiff Adler, Coleman & Co. and the insurance ‘ 

Agreements of the foregoing character have been expressly recognized and 
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approved by the United States Supreme Court in Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. S. 139, 148, 39 S. Ct. 53, 55, 63 L. Ed. 170, 1 A. L. R. 
1522, and the recognition there given has been followed by the Appellate Term 
of this Department in Irvin-Warren Clothes, Inc. v. Celler.* Stated- the court 
by Mr. Justice Brandeis in the Luckenbach Case: “Agreements of this nature 
have been a common practice in business for many years. * * * It is clear that 
if valid and enforced according to their terms, they accomplish the desired pur- 
pose. They supply the shipper promptly with money to the full extent of the 
indemnity or compensation to which he is entitled on account of the loss; and 
they preserve to the insurers the claim against the carrier to which by the general 
law of insurance, independently of special agreement, they would become subro- 
gated upon payment by them of the loss.” Further: “In consideration of securing 
{the insurers] the right to conduct the litigation, the insurers made the advances, 
It is creditable to the ingenuity of business men that an arrangement should have 
been devised which is consonant both with the needs of commerce and the demands 
of justice.” 

As in the Luckenbach Case, so here, the defendants insist that the transaction 
between the insurance carrier and the plaintiffs, while in terms a loan, was in 
substance an actual payment of insurance; and substantially they contend that 
“to treat it as if it were a loan, is to follow the letter of the agreement and to 
disregard the actual facts; and that to give it effect as a loan is to sanction fiction 
and subterfuge”; that it will be ascertained from a consideration of the testimony 
elicited from the plaintiffs during the course of an examination before trial, 
which was heretofore conducted, that the true intention of the plaintiffs and of 
the insurance carrier was to effectuate a payment in full settlement of the loss 
and that the transfer of the moneys from the insurance carrier to the plaintiffs 
was not for the purpose of creating a loan. 

I hold, however, that the foregoing contention is not supported by the testi- 
mony of those persons who appeared upon the examination before trial. The 
witness, Louis P. Rocker, appearing on behalf of plaintiff Adler, Coleman & Co., 
testified as follows: 

“Q. Now, how did you get the payment? A. Mr. Healy (a representative 
of the insurance company) walked into our office and presented a check to me 
with a form to be signed. I took the check and signed the form.” 

On behalf of plaintiff Sirota, Rosen & Co., one Nathan A. Rosen testified: 

“Q. You never regarded it as a loan to your firm? It was a payment of a 
loss? A. We treated it on our books as the payment of a loss, yes; but with the 
condition that we knew that the American Equitable (the insurance carrier) 
reserved the rights to treat it as a loan and we always had that in mind. 

“Q. When you say that they reserved the right, you never had any discussion 
with them except that they asked you to execute the form and mail it in to them? 
A. That’s right. 

“Q. They left a form and you signed it and mailed it to them? A. Yes.” 

The form which the plaintiffs executed, and which is referred to in the above 
examination, reads: 

“Received from American Equitable Insurance Co. the sum of (the amount 
is here stated) dollars as a loan without interest, under policy * * * , repayable 
only in the event and to the extent that any net recovery 1s made by us from any 
person or persons * * * on account of loss by fire * * * . 


“As security for such repayment, we hereby pledge to said American Insur- 
ance Company whatever recovery we may make, and deliver to it herewith all 
documents necessary to show our interest in said property and we hereby agree 
to promptly present claim and, if necessary, to commence, enter into and prosecute 
suit against such person or persons * * * through whose negligence the aforesaid 
loss was caused, or who may otherwise be responsible therefor, with all due 
diligence, in our own name, but at the expense of and under the exclusive direction 
and control of the said American Equitable Insurance Company.” 

[3] It thus appears that when the plaintiffs executed the above form, upon 
receiving the moneys from the insurance carrier, they definitely understood that 
they were to retain the moneys as a loan, repayable only in the event and to the 
extent that a recovery might be had from the wrongdoers. 


*No opinion for publication. 
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As stated in Lee v. Barrett, 82 Misc. 475, 478, 144 N. Y. S. 941, 942: “This form 
of receipt has been construed by numerous federal authorities as being in the form 
of a loan and advancement to be recovered back, and does not subrogate the insur- 
ance company in place of the person to whom said money has been advanced or 
loaned. Jt cannot be construed as a payment for the loss.” 

The motion is granted, with $10 costs, 


WRIGHT et al. v. FIREMEN’S INS. CO. OF NEWARK, N. J. 

Supreme Court, Appellate Division, Fourth Department. Nov. 18, 1936. 

291 New York Supplement 508. 
2. CHANGE OF OWNERSHIP. 

Failure of mortgagee to give insurer notice of change of ownership of insured 
property as required by standard mortgagee clause im fire policy, where any changes 
of ownership directly or indirectly from the insured owner, whether occurring 
before or after issuance of policy, came to knowledge of mortgagee either before 
or after issuance of policy, would defeat recovery under mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. §§ 271, 311[3].) 


Action by David S. Wright and another against the Firemen’s Insurance Com- 
pany of Newark, New Jersey, to recover damages caused by fire. From a judgment 
for the defendant, and from an order denying motion for a new trial, the named 
plaintiff appeals. ; 

Judgment and order reversed on the law and the facts, and a new trial granted. 

Argued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

Glenn W. Woodin, of Dunkirk, for appellant. s 

Locke, Babcock, Hollister & Brown, of Buffalo (Hugh McM. Russ, of Buffalo, 
of counsel), for respondent. 

Per Curiam. 

[1, 2] The judgment for the defendant in this case rests on proof that plaintiff, 
who was the mortgagee in a mortgage upon the insured property, did not notify 
the defendant of change of ownership of the property which came to his attention, 
as required by the provisions of the standard mortgagee clause attached to the 
insurance policy. The proof of the deed, delivery of which is relied upon by the 
defendant as proof of the change of the ownership, was made by parol. Absence 
of the deed was not sufficiently explained to permit the admission of parol evidence. 
We think the objection to this evidence, in view of the course of the examination, 
was timely. But, if it was not, still we are of the opinion that the motion to strike 
out should have been granted and the failure to grant such motion was error of 
fact, if not of law. As there must be a new trial, we add that if any changes of 
ownership directly or indirectly from the insured owner Eagan, whether occurring 
before or after the issuance of the policy, came to the knowledge of the mortgagee 
either before or after the issuance of the policy, the failure to give the insurance 
company notice of the change of ownership would defeat recovery under the mort- 
gagee clause. As to the effect of such knowledge on the part of the mortgagee 
before the issuance of the policy, see Genesee Falls Permanent Savings & Loan 
Ass’n v. United States Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979; Graham v. 
Fireman's Ins. Co., 87 N. Y. 69, 41 Am. Rep. 349; Syndicate Ins. Co. v. Bohn (C. C. 
A.) 65 F. 165, 27 L. R. A. 614. 

Judgment and order reversed on the law and the facts, and a new trial granted, 
with costs to the appellant to abide the event. 


CAROLINA INS. CO. OF WILMINGTON, N. C. v. ST. CHARLES. 
Court of Appeals of Tennessee, Middle Section. June 27, 1936. 
Certiorari Denied by Supreme Court Dec. 12, 1936. 
98 Southwestern Reporter (2d) 1088. 
2, SETTLEMENT. 


Settlement of loss for sum less than face of fire policy held not to terminate 
insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 600.) 
3. VACANCY. 

Clause that fire policy shall be void if premises became vacant and unoccupied 
and so remain for specified time is reasonable, valid, and binding. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 
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4. INCREASED RISK. 

Insurer need not show, to avail itself of breach of clause making fire policy 
void if premises become vacant or unoccupied for specified period, that vacancy 
increased risk. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

5. VACANCY. 

Under clause making fire policy void if premises become vacant and remain 
so beyond stipulated period, vacancy beyond such limit merely suspends insurer's 
liability under policy and subsequent occupancy of premises before expiration date 
of policy revives policy. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

6. WAIVER. 

Insured held not required to specially plead insurer’s waiver of clause making 
fire policy void if premises were vacant for more than 60 days without insurer’s 
consent. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

8 BURDEN OF PROOF. ‘ 

If lack of knowledge by insurer’s state agents of vacancy of insured premises 
at specified time, as respects application of vacancy clause of fire policy, was 
material, burden was oy insurer to prove such lack of knowledge, as this was fact 
peculiarly within knowledge of state agents. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

9. KNOWLEDGE OF AGENT. 5 

Knowledge by insurer’s state agents that premises partially destroyed by fire 
were vacant during interim between first and second fires held not alone to establish 
insurer’s waiver of policy provision making policy void in case of vacancy for over 
60 days. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

10. OCCUPANCY. : , 

Provisions and conditions respecting occupancy of premises insured, like 
others inserted for insurer’s benefit, may be waived by insurer or estoppel may be 
created. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

11. VACANCY. L 

Clause rendering fire policy void if property should remain vacant for over 
60 days without insurer’s consent is waived if property be such that parties must 
have contemplated that it would not be occupied for some time, such as where 
building insured is under construction. 


(For other cases, see Insurance, Dec. Dig. § 389[1].) 
12. VACANCY. 


Fire policy provision granting permission to make alterations, improve- 
ments, and repairs and to extend insurance coverage to such improvements held 
not waiver of clause rendering policy void in case of vacancy exceeding 60 cove 
without insurer’s consent, as respects vacancy following first fre which rendere 
premises untenantable. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

13. CANCELLATION. 

Letter to insured from insurer’s state agents canceling fire policy after 
first fire under policy provision authorizing cancellation on 5 days’ notice held 
not admission that policy was still in force so as to constitute waiver of for- 
feiture for breach of vacancy clause, in view of fact that under vacancy clause 
policy was void only during vacancy and became operative again upon occupancy 
of premises. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

14. TENDER. 
__Insurer may insist on invalidity of policy for insured’s breach of condition 
without returning, or offering to return, any portion of premium paid. 

(For other cases, see Insurance, Dec. Dig. § 615.) 
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Appeal in Error from Third Circuit Court, Davidson County; E. F. Lang- 
ford, Judge. 

Action by Paul St. Charles against the Carolina Insurance Company of 
Wilmington, N. C. Judgment for plaintiff, and defendant appeals in error. 

Reversed and rendered. 

Aust, McGugin & Spears, of Nashville, for plaintiff in error Insurance Com- 
any. 

' Levine & Levine, of Nashville, for defendant in error St. Charles. 

Faw, Presiding Judge. 

This is an action on a policy of fire insurance, tried in the Third circuit court 
of Davidson county, where judgment was rendered in favor of Paul St. Charles 
the plaintiff below, and against Carolina Insurance Company, of Wilmington, 
N. C, the defendant below, for $614 and all the costs of the cause. After its 
motion for a new trial had been overruled below, the Insurance Company brought 
the case to this court by an appeal in the nature of a writ of error and has 
assigned errors here. 

For convenience we will continue to refer to Paul St. Charles as plaintiff, 
and to the Insurance Company as defendant. 

The issuance by defendant of the policy in suit is admitted. The policy 
was issued on February 18, 1931, and insured the plaintiff, for the term of 3 
years, against loss by fire of a dwelling house owned by plaintiff and situated 
at 1915 Eleventh Avenue North in the city of Nashville, Tenn., to an amount not 
exceeding $1,500. 

Plaintiff sued in the present case to recover a loss of a portion of the insured 
premises, resulting from a fire on January 13, 1934, which, he averred, was 
Within the coverage of said policy, and, in his declaration, he laid his damages 
at $812.50 and interest thereon. Plaintiff also sued for a penalty of 25 per cent., 
or $203.10. 

In the trial court, the defendant filed two pleas tendering the general issues 
of nil debet, and non assumpsit, respectively, and a third plea as follows: 

“The policy sued upon contains the following provisions as a part thereof: 

“‘Permission granted for the within described premises to be and remain 
vacant for a period not exceeding sixty days at any one time the term “vacant” 
being construed to mean an empty building devoid of personal habitation; or, 
to be and remain unoccupied for a period not exceeding six months at any one 
time, the term “unoccupied” being construed to mean a building that is entirely 
furnished, but with personal habitants temporarily absent. 

“Tt is made a condition of this insurance that the premises shall be kept 
properly closed and secured to prevent trespassing or the entrance of unau- 
thorized persons during the term of vacancv or unoccupancy. 

“Tf this form is attached to a fire policy and premises are vacant for a 
period exceeding sixty days, or unoccupied for a period exceeding six months, 
at any one time, this policy is void unless a special form or permission therefor 
is attached hereto.’ 

“Defendant avers that the above provisions and conditions of the policy 
were at all times in full force and effect, unmodified or altered in any way, and 
that at and before the date of the fire on the 13th day of January, 1934, said 
property had been vacant in the sense and meaning of the foregoing provisions 
for more than sixty days and, therefore, said policy became void and was not 
in force at the date of the fire.” 

The plaintiff joined issue on the third plea above quoted. 

_ The plaintiff demanded a jury in his declaration, and it appears from the 
bill of exceptions that oral testimony of witnesses introduced by both parties, 
respectively, was heard before “Hon. E. F. Langford, Judge, and a jury,” and 
that, at the close of all the evidence, defendant’s attorney moved for a directed 
verdict in favor of defendant upon the ground, in substance, that the undisputed 
evidence sustained defendant’s third plea (hereinbefore quoted). The trial 
judge stated that the motion would be overruled, but some discussion followed, 
and defendant’s attorney proposed that they “withdraw the jury and let’ the 
Court decide it.” Although the bill of exceptions does not disclose an accept- 
ance of plaintiff’s proposal to “withdraw the jury,” etc., its acceptance by plain- 
tiff is necessarily inferable from the judgment entered on the minutes of the 
trial court, which entry is as follows: 
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“By agreement of counsel, the jury heretofore demanded in this case is 
hereby waived; Thereupon this case came on to be heard before the Hon. E, F, 
Langtord, Judge, etc., sitting without the intervention of a jury, upon the 
evidence, argument of counsel, and due consideration thereof, the Court finds 
the matters in controversy in favor of the plaintiff, and that the defendant is 
indebted to the plaintiff in the sum of Five Hundred Sixty-five dollars and 
Ninety cents ($565.90) and the further sum of Forty-Ejight dollars and Ten cents 
($48.10) interest, making a total sum of Six Hundred Fourteen Dollars ($614.00). 

“It is therefore ordered and adjudged that the plaintiff, Paul St. Charles, 
have and recover of the defendant Carolina Insurance Co. of Wilmington, N. C, 
the sum of Six Hundred Fourteen Dollars ($614.00), also all the costs of this 
case, for all of which let execution issue.” 

In this court it is contended for defendant that its third plea, hereinbefore 
quoted, presents a complete defense to plaintiff’s action, and that the proof 
established the truth of said plea. Defendant’s assignments of error are as 
follows: 

“1. The Court erred in giving any judgment against the defendant because 
the whole of the evidence disclosed that the house in question, covered by the 
policy in suit, has been wholly vacant for a period exceeding sixty days before 
the fire and that no permission had been asked by the plaintiff or granted by 
the defendant for any additional vacancy permit, and, therefore, under the 
terms of the policy it was void at the time of the fire and was so void before 
it is claimed there was any attempt to repair same. 

“2. The Court erred in construing the provision granting permission to make 
repairs or alterations on a house existing at the time the policy was written or 
to complete one then under construction, as such provision only extended the 
coverage or protection of the insuring clause to additions, repairs or alterations 
to existing premises or the completion of a house in process of construction and 
the materials to be used therein, so as to insure the additions or completions 
when made. The Court orally (Tr. pp. 63, 64) relied upon this permit clause as 
a ground for his erroneous conclusion.” 

[1] Preliminarily, it is insisted for plaintiff that, as there is no assignment 
of error in this court (as there was in the motion for new trial below) that 
“there is no evidence to support the verdict,” this court “is precluded from 
reviewing the evidence,” and must find that there was evidence supporting the 
judgment of the trial court. 

Formerly the contention just stated might have been sound; but it is now 
provided by section 10622 of the Code that “in all cases taken by appeal or 
otherwise to the court of appeals from any lower court, the hearing in said 
appellate court shall be de novo, upon the record from the court below when 
the hearing in the lower court was without a jury, but there shall always be a 
presumption in the appellate court as to the correctness of the judgment or 
decree of the lower court, unless the evidence preponderates against the judg- 
ment or decree.” 

It seams obvious that this case must be treated as a case in which “the hearing 
in the lower court was without a jury,” and, therefore, the hearing in this court 
miust be “de novo, upon the record from the court below,” but with the presump- 
tion here that the judgment of the court below is correct, unless we find that 
“the evidence preponderates against the judgment.” 

The record shows that defendant issued the policy; that the fire occurred 
as alleged; and that the plaintiff thereby sustained the loss and damage in the 
sum of $565.90 as adjudged by the trial court. These facts are conceded on the 
brief for defendant, and the sole contention on behalf of defendant is that the 
proof shows a breach of the condition in the policy set forth in defendant’s third 
plea, supra, to which condition we will, for brevity, refer as the “vacancy clause. 
The facts pertinent to the issue above indicated will now be stated. The build- 


ing was partially destroyed by fire on October 5, 1933. An “adjustment” of the 


amount of this loss at the sum of $687.50 was reached by agreement of the parties 
on October 17, 1933, but such adjusted loss was not paid by defendant until 
December 15, 1933—there being a provision in the policy which extended the 
time for payment of the loss for a period of 60 days after such ascertainment 
thereof. 

The insured building remained “vacant” (as that term is defined in the policy) 
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at all times after the aforesaid fire on October 5, 1933. The plaintiff made no 
request for a vacancy permit and none was issued by defendant. It appears that 
two rooms of-the house (referred to in the record as the front room and the 
living room) were not destroyed or seriously damaged by said first fire, and 
there was some controversy below as to whether the house was fit for occupancy 
thereafter. However, the kitchen, bedroom, and the bathroom and toilet facilities 
were practically destroyed; and we find from the weight of the proof that the 
house was not reasonably habitable at any time after the first fire. 
The premises were vacant at the time of the first fire. Plaintiff’s tenant had 
moved out on October 3d—two days before the fire—and a new tenant had con- 
tracted with plaintiff to move into the house on October 6th. 
[2] Under the policy in question, the building was insured to an amount not 
exceeding $1,500,-and the settlement of the loss occasioned by the first fire at 
$687.50 did not terminate the insurance contract. Plaintiff was so assured by H. 
C. McCall, who represented defendant in the adjustment of the fire loss in October, 
1933. On this point, plaintiff testified that, at the time the agreement for the 
adjustment of the loss was reached in McCall’s office, one Figenbaum, an insurance 
solicitor, Was present, and Figenbaum asked plaintiff if he did not “want some 
more insurance’ on the place”; whereupon McCall said, “He doesn’t need any 
insurance because he is completely covered for the balance of the $800 whatever 
is in there,” and that plaintiff then said: “I won’t need any more insurance on it 
until I get it all fixed up,” and plaintiff adds in his testimony, “That was all that 
was said.” The testimony of H. C. McCall, witness for defendant, is substantially 
to the same effect. He says: 
“A. Mr. Feigenbaum, representing Mr. St. Charles, and Mr. St. Charles, were 
both in my office, Mr. Feigenbaum was soliciting new insurance, and I made the 
statement to Mr. St. Charles that it was not necessary at this time for him to 
reinsure his property, that the remainder of the policy stayed in effect after the 
fire, after the payment of the first loss during the terms of the policy under the 
provisions of the policy contracts, that amount would stay in effect. 
“Q. Subject to the terms and conditions of the policy? 
“A. Under the terms and conditions of the policy, and I stated it remained 
in force for the remaining $812.50, that is right, sir. 
“Q. That was your interpretation of the policy? 
“A. Yes, sir.” 
It should be stated, however, that McCall was a member of an “adjustment 
organization” in the city of Nashville, and was employed by defendant to represent 
it in the adjustment of plaintiff's loss in October, 1933, but he did not otherwise 
represent defendant in any capacity whatever. The firm of Schmitt & Gibson, with 
ofices at Nashville, Tennessee, were “State Agents,” and through them as such 
agents defendant recognized the policy as an existing contract subsequent to the 
second fire, which occurred on January 13, 1934, by a letter to plaintiff under date 
of January 17, 1934, purporting to cancel the policy, which letter reads as follows: 
“Agency at Nashville, Tennessee. 
“Date January 17th 1934. 

“Mr. Paul St. Charles, 

“610 Third Avenue North, 

“Nashville, Tennessee. 

“Dear Sir: We hereby cancel our Policy No. GFW 6 issued to you on February 
18, 1931 and return to you the pro rata unearned premium of $—283c. Return 
— will be paid on demand at 515 Stahlman Bldg. Subject to loss of January 
3, 1934. 

“You will, therefore, please take notice that at the expiration of five (5) days 


rom the receipt of this notice, the said policy will terminate and cease to be in 
orce. 


“Respectfully yours 
: “Carolina Insurance Company. 
(Insert here name of Insurance Company as shown on policy) 
“Schmitt & Gibson, State Agents 


“Per J. E. Schmitt. 
“State Agents.” 


a, Referring to the document just quoted, it is said in the brief for defendant that 
it is doubtful whether this letter is a part of the transcript.” 
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A document purporting, from its contents and appearance, to be the original of 
the letter above quoted, is attached to the transcript, and bears notations thereon 
as follows: . 


“Ex. ‘A’ Cross Ex. Mrs, Graves,” 


“Identified, July 22, 1935. Langford, Judge. 
“Filed July 22, 1935. Hugh Freeman, Clerk By W. R. Ahearn, Deputy.” 


(The bill of exceptions was authenticated by the trial judge and marked “filed” 
by the Clerk on July 22, 1935.) a cae 
But the trial court did not order or direct that the original of said letter be sent 


up as a part of the record to this court, and we think it is doubtful whether it 


(the original attached to the transcript) is a part of the record for the purpose of 


the appeal; but we also think it is not important to decide how this may. be, for 
the reason that the contents of the letter were read into the testimony of the 
witness Mrs. Rexie Graves, which is included in the bill of exceptions; so that 
said letter is a part of the record here without regard to the original. 


_ _A part of the policy in suit consists of four paragraphs, entitled at the top, 
in bold type, “Direct Property provisions referred to in and made part of this 
form (No. 50).” The first three of these paragraphs have been hereinbefore 
copied as a part of defendant’s third plea, and need not be repeated. The fourth 
paragraph, constituting a part of said “Direct Property provisions,” is as follows: 

“Permission granted to make alterations, improvements and repairs to any 
building herein described, and to complete same if under construction, and the 


insurance, if any hereunder on such building is hereby extended and made to 


cover such alterations, improvements and repairs, and the building materials and 


supplies therefor or entering into the construction of such building while con- 
tained therein or on the premises immediately adjacent thereto.” 

It is seen from the foregoing statement of record facts that the insured’s 
premises were “vacant” at the time of the second fire, and had been continuously 
vacant theretofore for a period of approximately 100 days, contrary to the cen- 


ditions of the “vacancy clause” in the policy, 


[3] A clause that the policy shall be void “if the premises be or become 
vacant and unoccupied and so remain for a certain specified time, is reasonable, 
valid and binding.” Joyce on Insurance (2d Ed.) vol. 4, § 2225, p. 3783; Couch 
on Insurance, vol. 4, § 970, p. 3402. It was so held in the case of Ridge v. Insur- 
ance Co., 9 Lea, 507. 


[4] And it is not necessary for the insurer to show, in order to avail itself 


of a breach of the vacancy clause, that the vacancy increased the risk. 4 Couch, 
§ 970, p. 3405; Ridge v. Insurance Co., supra. 

[5] But the vacancy of the premises beyond the stipulated time limit merely 
operates to suspend the insurer’s liability under the policy, and a subsequent occu- 
pancy of the premises before the expiration date of the policy will revive it. In 
other words, the “true meaning” of such vacancy clause is, “the policy shall be 
void or inoperative during the vacancy.” Ridge v. Insurance Co., supra, 9 Lea, 
307, at page 511; Insurance Co. of North America v. Pitts, 88 Miss, 587, 41 So. 
5,7 L. R. A. (N. S.) 627, 117 Am. St. Rep. 756, 9 Ann. Cas. 54; Viele v. Ger- 
mania Insurance Co., 26 Iowa 9, 51, 96 Am. Dec. 83. : 

It is insisted for plaintiff that defendant waived the conditions of the policy 
with respect to vacancy of the premises. To this contention of the plaintiff, the 
defendant offers two replies, the first of which is that the plaintiff did not plead 
such waiver; that a waiver is but a series of estoppel; and that an estoppel, in 
order to be available, must be pleaded. 

_ Although it has been held that there is “a clear technical distinction between 
waiver and estoppel,” in that “the waiver is the voluntary surrender of a right, 
whereas estoppel is “the inhibition to assert a right because of the mischief that 
would follow” (2 Couch, § 530, p. 1597), we may assume, for the purposes of 
the instant case, that “the doctrine of waiver, as asserted against insurers to avol 
the enforcement of conditions in policies of insurance, is only another name for 
the doctrine of estoppel (Id. p. 1597). 


[6, 7] However, we cannot agree to defendant’s contention that plaintiff is 
recluded from insisting upon a waiver by reason of his failure to plead it. In 
ennessee, an estoppel in pais need not be specially pleaded in an action at_law. 

although the rule is otherwise in equity cases. Boone v. Citizens’ Bank & Trust 
Co., 154 Tenn. 241, 249, 250, 290 S. W. 39, 50 A. L. R. 1369. 
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But it is said for defendant that, if plaintiff may rely upon a waiver without 
specially pleading it, there is no evidence of such waiver in this case. _ 
It is insisted for the plaintiff that the provision of the policy with reference to 


its coverage in the event of permission granted to make repairs, etc., to the insured 


building should be considered in connection with the “vacancy clause” and that, as 
repairs had been begun 2 or 3 days before the second fire, the “permission to repair” 
clause superseded the “vacancy clause”; and especially so since the defendant had 
knowledge of the partial destruction of the building by the first fire and withheld 


payment for approximately 60 days after it admitted liability in a specific sum which 


plaintiff agreed to accept. 
[8] At this point we may observe, in passing, that it is said in defendant’s brief: 
“The plaintiff introduced no proof showing or tending to show the insurer knew 
of this long vacancy.” 
_ Whether Schmitt & Gibson, defendant’s agents and representatives at Nash- 
ville, knew of the continued vacancy of the premises in question after the first fire, 


is not disclosed by the record; but this was a fact peculiarly within the knowledge of 
the defendant’s representatives, and, if it was material, the burden was on defendant 
to prove its lack of knowledge. Whitelaw Furniture Co. v. Boon, 102 Tenn. 719, 52 
S. W. 155: Jones on Evidence (2d Ed.) vol. 2, §§ 494, 495; Standard Oil Co. v. 
State, 117 Tenn. 618, 672, 100 S. W. 705, 10 L. R. A. (N. S.) 1015; Fisher v. Insur- 
ance Co., 124 Tenn. 450, 483, 138 S. W. 316, Ann. Cas. 1912D, 1246; Western 


Union Telegraph Co. v. Lamb, 140 Tenn. 107, 111, 203 S. W. 752; Citizens Bank 
y. Langford, 6 Tenn. App. 238, 242. 


9-11] However, we do not think that, if the defendant’s representatives knew, 
throughout the interim between the first and second fires, that the premises were 
vacant, such knowledge on their part would, without more, be controlling or deter- 
minative. Ridge v. Insurance Co., supra, 9 Lea, 507, at page 509. , f : 

“Provisions and conditions relating to the occupancy of premises insured, like 


all others which are inserted for the benefit of the insurer in a contract of, or for, 


insurance, may be waived by it, or an estoppel may be created.” 2 Couch, § 544, p. 
1696. 

The vacancy clause is waived if “the property be such that the parties must 
have contemplated that it would not be occupied for sometime, as where the insur- 
ance is upon a building under course of construction.” 4 Couch, § 9700, p. 3438; 


Dodge y. Grain, etc, Ass’n, 176 Iowa 316, 157 N. W. 955. ; 
By the terms of the policy involved in the instant case, the plaintiff had 60 days 


from and after the insured building became vacant in which to put it in habitable 
condition without a breach of the vacancy clause, and the terms of the policy also 
contemplated that, upon application, the insurer would, if. the conditions justified 
such action, issue a permit for further vacancy. The plaintiff did not offer any 
substantial excuse for his failure to repair the building or to apply for an 


extension of the vacancy permit. 


[12] We find nothing in the aforesaid clause providing for permission to make 

repairs upon which a waiver of the vacancy clause by the defendant could be predi- 
cated in this case. It is said in the brief for defendant that, “this clause does three 
things: (1) It gives permission to alter and make repairs on an existing building; 
(2) If the building is a new one in process of construction when the policy is issued 
it allows completion of construction; and (3) When and if repairs are made, such 
as the addition of a room or change of interior, or when new building is completed, 
the insurance coverage is extended so as to afford protection to the added room or 
the completed building.” We think this is a-correct analysis and interpretation of said 
paragraph of the policy. 
_. [13, 14] It is further insisted for plaintiff that the letter of defendant’s agents 
Schmitt & Gibson, under date of January 17, 1934, canceling the policy, was an 
admission that the policy was still in force, and therefore a waiver of a forfeiture 
lor a breach of the vacancy clause. 


The policy reserved to the insurer the right to cancel it at any time upon 5 days’ 
notice, in which event the company should “return only the pro rata premium.” 

In view of the rule heretofore stated, that the true meaning of the vacancy 
clause is that the policy shall be void or inoperative during the vacancy, the exercise 
by the insurer of its reserved right to cancel the policy was not an admission that the 
Policy had been operative during the vacancy. The insurer may insist upon the 
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invalidity of the policy for the insured’s breach of a condition in the policy without 
returning or offering to return any portion of the premiums paid. Couch on Insur- 
ance, vol. 3, § 738, p. 2415. 

It results that the defendant’s assignments of error are sustained. Judgment 
will therefore be entered reversing the judgment of the circuit court and dismissing 
the plaintiff’s suit. 

The costs of the cause, including the costs of the appeal, will be adjudged 
against the plaintiff, Paul St. Charles. 

Crownover and De Witt, JJ., concur. 


LEHMAN v. COLUMBIA FIRE INS. CO. et al. 
SAME v. DETROIT FIRE & MARINE INS. CO. No. 26191. 
Supreme Court of Washington. Dec. 23, 1936, 
63 Pacific Reporter (2d) 442. 
3. OWNERSHIP. 


Evidence held to justify judgments dismissing actions on fire policies on grounds 
that transfer of insured property from parents to their daughter was made with 
intent to set fire to property and defraud insurers, and that parents were beneficial 
owners of insured property. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Department 1. 

Appeal from Superior Court, King County; Roscoe R. Smith, Judge. 

Actions by Frieda E. Lehman against the Columbia Fire Insurance Company 
and another, and against the Detroit Fire & Marine Insurance Company. From judg- 
ments dismissing the actions, plaintiff appeals. 

Affirmed. 

J. R. Cissna, Harold A. Hestness, Raymond D. Ogden, and Ward W. Roney, 
all of Seattle, for appellant. 

Clarke & Clarke, of Seattle, for respondents. 

BLAKE, Justice. 

The plaintiff, Frieda E. Lehman, is the daughter of F. Richard Lehman and 
Elise Lehman. For a number of years prior to January 2, 1935, the family lived on 
the premises known as 12740 Victory Way, in Seattle. The property belonged to the 
parents, and title rested in them. On the day mentioned, they deeded the property to 
plaintiff. On the previous August 26th, the defendant Detroit Fire & Marine Insur- 
ance Company issued to F. Richard Lehman a fire insurance policy in the amount of 
$2,000 on the dwelling house and ‘furniture located on the property. This policy was 
indorsed to plaintiff as of January 12, 1935. January 11, 1935, the defendant Colum- 
bia Fire Insurance Company issued its policy to plaintiff in the same amount upon 
the same property. In the morning of February 6, 1935, F. Richard Lehman set fire 
to the property, and it was totally destroyed. 

Frieda E. Lehman brought these actions to recover on the policies. The causes 
were consolidated for trial, and resulted in judgments of dismissal, from which 
plaintiff has appealed. 

The cases were tried to the eourt, which made findings of fact. The assignments 
of error, with one exception, which we shall first notice, are directed to the findings 
of fact and conclusions of law. The exception is the admission of an exhibit in 
evidence over appellant’s objection. This was a written statement, signed by F. Rich- 
ard Lehman, in connection with the report of the fire to an insurance agent. Since 
the cases are here for trial de novo, it will be unnecessary to discuss the admissi- 
bility of the exhibit. For our conclusion has been reached upon evidence wholly 
independent of the declarations contained in the exhibit. We have considered the 
record as though the exhibit had not been admitted in evidence. 

Among others, the court made findings to the following effect: That the trans- 
fer of the property, made by F. Richard Lehman and wife on January 2, 1935, to 
appellant, was colorable only; that the actual ownership and control of the property 
were retained by the parents; that the transfer was made with the fraudulent pur- 
pose of setting fire to the property and collecting on the insurance policies. The 
significance of these findings rests in an admitted fact. F. Richard Lehman had a 
fire record such as to preclude his obtaining fire insurance. (A few days before the 
fire with which we are now concerned, Detroit Fire & Marine Insurance Company, 
having discovered the identity of the assured, ordered its policy canceled.) In the 
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course of eight or ten years, he had had three major fires on the same premises 
(the last in 1933, as the result of which dwelling houses and contents were destroyed. 
In addition, a chicken house had been destroyed by fire. There had also been two 
minor fires in chicken houses on the place. 

Appellant did not claim to have ever been in possession of the deed to the 
property. She never had possession of the insurance policies. She personally 
had nothing to do with the transfer of the Detroit Fire & Marine Insurance Com- 
pany policy from her father to herself. Her father took out, in her name, the 
policy with the Columbia Fire Insurance Company. On February 6th, it was her 
father who reported the loss to the insurance companies. With the exception of 
her own personal effects, her father and mother made up the items of loss, and 
fixed valuations. They sought in nearly every instance to establish cost price as 
the value of the lost items. Even appellant, estimating the value of her own 
clothes a year and half old, entered their value at cost price. 

Shortly after the deed was executed, appellant’s father had on negotiations 
for the sale or trade of the property. Admittedly, he did not consult appellant 
with respect to them. 

We find nothing in the record that indicated that appellant ever exercised, or 
her father ever relinquished, dominion over the property. 

[1, 2] There was no pretense that a present consideration passed from appel- 
lant to her parents for the transfer of the property. Of course, love and affection 
is a sufficient consideration for a deed of gift between parent and child. But appel- 
lant claims that there was a valuable consideration as well. She testified that it 
had been her practice from the time she started to work in 1925 up to two months 
before the transfer to turn her pay check over to her father. Out of it he returned 
to her $20 a month. The balance, amounting to from $7,000 to $10,000, she claimed 
went into improvement of the place. Taking the testimony of appellant alone, it 
might support a finding that the transfer was made for a valuable consideration. 
Her testimony was uncorroborated, however, and the court was not obliged to 
accept it at. face value. Griffin v. Smith, 132 Wash. 624, 232 P. 929; Taber v. 
Bauer, 173 Wash. 96, 21 P.(2d) 1028. 

On the other hand, all the facts and circumstances surrounding the transfer 
and use of the property contradicts appellant’s claim that there was consideration, 
either good or valuable, for the deed. Whatever presumption of consideration 
attached to the execution and delivery of the deed was, to our minds, clearly and 
convincingly overcome by the evidence. 

(3] We are satisfied from the evidence, as was the trial court, that the transfer 
was colorable only; that it was made with the intent and purpose of firing the 
property and defrauding the insurance companies. In other words, appellant’s 
parents, and not she, were at all times the beneficial owners of the property. 

Judgments affirmed. 

Millard, C. J., and Main, Steinert, and Geraghty, JJ., concur. 
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MARINE 


LANASA FRUIT STEAMSHIP & IMPORTING CO., Inc. v. UNIVERSAL 
INS. C No. 5801. 
District Court, D. Maryland. June 12, 1936. 
16 Federal Supplement 912. 
1. ASSUMPTION OF RISK. 

Insurer under marine policy is not liable for loss due to inherent nature of 
goods or to delay unless such liability is expressly assumed in policy. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

2. DELAY. 

Under marine policy, insurer is not liable for loss of perishable goods which 
are wholly or partially deteriorated through delay in voyage, even though such 
delay was directly caused by perils of sea in absence of express assumption of such 
liability in policy. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

3. PERIL OF SEA. 

Loss of cargo of bananas which became overripe and rotted while vessel was 
stranded held not “peril of the sea” within marine policy covering cargo where 
rider covering delays due to stranding was struck out of policy prior to the 
stranding. 

(For other cases, see Insurance, Dec. Dig. § 403.) 


4. WATER DAMAGE. 

Warranty contained in marine policy covering cargo of bananas exonerating 
insurer from liability for damage by actual contact of sea water with articles 
damaged held to relate only to situations where there had been some ingress of 
water into vessel resulting in water damage, and did not exonerate insurer from 
liability for loss of cargo when bananas became overripe and rotten while vessel 
was stranded. . 


(For other cases, see Insurance, Dec. Dig. § 403.) 
5. CONSTRUCTION. 


Marine policies should be strictly interpreted against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
7. STRANDING. 

In action on marine policy covering cargo of bananas which was lost when 
bananas rotted while vessel was stranded, question of effect of elimination of 
rider covering loss caused by stranding of vessel held properly raised by special 
plea where language of original policy was ambiguous as to coverage of loss from 
stranding. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


At Law. Action by the Lanasa Fruit Steamship & Importing Company, Incor- 
porated, against Universal Insurance Company. On plaintiff’s demurrer to special 
pleas filed by defendant. 

Demurrer sustained in part and overruled in part. ms 

George Forbes and Henry L. Wortche, both of Baltimore, Md., for plaintiff. 

Ritchie, Janney, Ober & Williams, of Baltimore, Md., and Bigham, Englar, 
Jones & Houston, of New York City (Frank B. Ober and Southgate L. Morison, 
_ “ Baltimore, Md., and Martin Detels, of New York City, of counsel), for 

efendant. 


Wituiam C, CoLeMAN, District Judge. 


The question presented involves the interpretation of a policy of marine insur- 
ance issued by the defendant to the plaintiff covering a cargo of bananas shipped 
aboard the Norwegian steamship Smaragd in July, 1935, from Cuba to Baltimore. 
The vessel was stranded coming up Chesapeake Bay, and before she could be 
floated, the entire cargo of bananas became overripe and rotted, resulting in total 
loss. The plaintiff furnished the requisite proof of loss, but defendant has refuse 
to pay on the ground that the direct cause of the damage to the cargo was the 
delay resulting in the stranding, and that such is not covered by the policy in suit. 

The defendant has filed general issue pleas and two special pleas, the first 
setting up a rider on the policy which, however, was canceled prior to the strand- 
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ing, under the terms of which the policy was made expressly to cover damage in 
consequence of delay due to stranding and various other causes. The second 
special plea set up a warranty contained in the policy exonerating the defendant 
from liability from certain damage referred to in the warranty. The plaintiff has 
joined issue on the general issue pleas and has demurred to the special pleas. A 
hearing has been had on the demurrer, the principal grounds of which are set 
forth in the course of this opinion. 


I reach the conclusion that the demurrer must be overruled in this case because 
I think the first special plea is good. I find it unnecessary to rest this case on any 
other ground than that the rider, which was in the policy originally, but was struck 
out prior to the stranding which is the cause of the present controversy, is the 
best, and, I think, conclusive, evidence of the interpretation which must be given to 
the other clauses of the policy, to wit, an interpretation in favor of the defendant. 

{1, 2] Because of this view which I take of the case, it becomes unnecessary 
for me to go into any lengthy analysis or consideration of differences, if such there 
be, between the British and American authorities. I will say, parenthetically, how- 
ever, that it seems to me to be very clearly established that unless such liability is 
expressly assumed in a policy of this kind, an insurance company is not liable for 
loss due to the inherent nature of the goods, or to delay; and, as | think the 
defendant has properly stated, this principle is applicable where perishable goods 
have wholly or partially deteriorated through delay in the voyage, even though 
such delay was directly caused by perils of the sea. I believe that to be not only 
the weight of the English authorities, but to be consistent with such American 
authorities as there are, with the possible exception of The Corsicana Case 
(Brandyce v. United States Lloyds, Inc.), 207 App. Div. 665, 203 N. Y. S. 10, 
1924 A. M. C. 365; Id., 239 N. Y. 573, 147 N. E. 201. See Taylor v. Dunbar, 
L. R. 4, C. P. 206; Pink v. Fleming, L. R. 25, Q. B. D. 396; Perry v. Cobb, 88 
Me. 435, 34 A. 278, 49 L. R. A. 389. 

But, as I have just stated, I do not think it is necessary for me to attempt to 
determine whether the decision in the Corsicana Case is directly contrary to the 
weight of authority either in England or in this country, because I rest the present 
case on the narrower ground just indicated. 

The rider, which was struck out, unquestionably covered delays due to strand- 
ing, by the following language: “It is hereby understood and agreed that effective 
as to all shipments made on and after date this policy is amended to cover as 
follows: “Free of particular average unless the vessel be stranded, sunk, burned, 
on fire or in collision, in any, all or several of which events the insurers are liable 
for such loss by decay, injury or damage to the fruit as is occasioned thereby or 
occurs during or in consequence of delay resulting therefrom. Insurers are liable 
also for such loss in consequence of delay resulting from any, all or several of 
the following causes; i. e. breakage of shaft, loss of blades from propeller, derange- 
ment or breakage of machinery, derangement or breakage of rudder and/or stern- 
post, whether or not the vessel be stranded, sunk, burned, or in collision, provided 
that in all cases the loss amounts to 10% after deducting 5% for ordinary loss. 

“The foregoing conditions shall apply to the vessel carrying or due to carry 
the cargo insured hereunder.” (Italics inserted.) 

It is true that this rider recites liability for damage directly due to some 
disasters, such as fire, which direct damage is covered by the clause in the policy 
hereinafter quoted upon which plaintiff relies, but the reference to damage which 
is occasioned or occurs “during or in consequence of delay resulting therefrom,” 
as thus expressly provided for in the rider, is not referred to in any part of the 
policy in force at the time of the stranding. Therefore, to say that without this 
rider the policy nevertheless covers what this rider expressly covered, and for 
which coverage a higher premium was charged, is an argument which is not con- 
vincing. The language of the policy upon which plaintiff relies is the following: 
“Touching the adventures and perils which the said Universal Insurance Company 
1s contented to bear, and take upon itself, in this voyage, they are of the seas, 
men-of-war, fires, enemies, pirates, rovers, assailing thieves, jettisons, letters of 
mart and countermart, reprisals, takings at sea, arrests, restraints and detainments 
of all kings, princes, or people, of what nation, condition or quality, soever, barratry 
of the Masfer and Mariners, and all other perils, losses and misfortunes, that have 
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or shall come to the hurt, detriment or damage of the said goods and merchandises, 
or any part thereof. And in case of any loss or misfortune, it shall be lawful and 
necessary to and for the assured, his or their factors, servants and assigns, to sue, 
labor and travel for, in and about the defense, safeguard and recovery of the said 
goods and merchandises, or any part thereof, without prejudice to this insurance; 
nor shall the acts of the insured or insurers, in recovering, saving and preserving 
the property insured, in case of disaster, be considered a waiver or an acceptance 
of an abandonment; to the charges whereof, the said Universal Insurance Com- 
pany will contribute according to the rate and quantity of the sum herein insured; 
having been paid the consideration for this insurance by the assured or his or their 
assigns, at and after the rate of as agreed.” (Italics inserted.) 


[3] I do not think that, in the light of the authorities to which I have 
referred, it is correct to say that “the perils” of the sea above referred to, cover 
or were intended to cover, a situation such as is here presented, while I am 
satisfied that one of the very purposes of the rider was to include such a situa- 
tion, because not otherwise included. In short, I do not think that the broad 
language of the initial paragraph of the main policy, which has just been referred 
to, is broad enough, standing by itself, to include liability on the part of the 
insurance company for delay due to stranding. Tempest and collision are just 
as much “a sea peril” as is stranding. None of these is specifically referred 
to in the clause of the policy just quoted. Indirect damage due to tempest and 
collision delay is not recoverable under such a clause. See Taylor v. Dunbar, 
Pink v. Fleming and Perry v. Cobb, supra. Therefore, when, as here, “the sea 
peril,” to wit, the stranding, was no more the proximate cause of the 
damage to the goods, but only the antecedent cause of the delay, there can be 
no recovery, at least according to the weight of English authority. 

[4] A word only is sufficient with respect to the other clause upon which 
defendant relies by its second special plea. I think that has no application what- 
soever to the present case, because, as I interpret it, it relates only to situations 
where there has been some ingress of water into the vessel, and the damage 
referred to is clearly a water damage. That provision is as follows: “It is war- 
ranted by the assured, free from damage or injury from dampness, change of 
flavor or being spotted, discolored, musty or mouldy, except caused by actual 
contact of sea water with the articles damaged, occasioned by sea perils. In case of 
partial loss by sea damage to dry goods, cutlery or other hardware, and or 
shipments from ports and places East of the Cape of Good Hope, on gunny cloth, 
gunny bags or hides, the loss shall be ascertained by a separation and sale 
of the portion only of the content of the packages so damaged, and not other- 
wise; and the same practice shall obtain as to all other merchandise, so far as 
practicable.” 

[5] I am, of course, aware of the fact that there is a rule of law that in con- 
struing policies of this kind they must be liberally interpreted in favor of the 
insured, that is rather strictly interpreted against the insurance company which 
drew them. I do not mean to say that I disagree with the Corsicana Case, 
because, as just stated, I am not now called upon to apply it. The weight of 
authority as expressed by the cases cited, would seem to be contrary, both in 
England and this country, to the Corsicana decision. But I make this state- 
ment merely by way of dictum, because I rest my decision squarely upon the 
state of facts here, which are different from those in any of the authorities to 
which I have been referred. In other words, it is not necessary for me to 
determine whether, were the canceled rider not before ‘me, by the weight of 
English or American authority, or both, the cause that is truly proximate, is the 
one not proximate in time, but proximate in efficiency; >r whether, in any 
event, it must be shown, in order to render defendant liable, that the loss !s 
proximately due to one of the known perlis among which retardation or delay 
of the voyage should not be included. 

Summing up my conclusion very briefly it is this: Where an insurance policy 
contains broad language, thus affording ground for argument both ways, that 1s, 
that it may, or it may not apply to a specific case, if the parties are found to have 
previously covered that specific case by a separate clause, which, however, they 
later annulled, and for which one of the parties, the insured, had agreed to pay 
more, then that is very persuasive evidence, if not, indeed, entirely conclusive, 
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that the parties did not intend that such specific case should thereafter be covered 
by the policy. 

(6, 7] Lastly, I find no error in the manner in which the question of this 
rider was raised. The object of pleadings ought to be to get all questions before 
the court as promptly as possible, and leave no ground for temporizing pleas or 
delays at the trial. I find that the ambiguity surrounding the language of the 
original policy permitted, in fact called for, a consideration of everything that 
had gone before. And to raise this rider by a special plea, as is done, I think is 
entirely consistent with our practice. 

I will sign an order in conformity with this opinion overruling the demurrer, 
the practical effect of which will be to dispose of the entire case. 
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AUTOMOBILE 


MARTIN v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited. 
AGUIAR v. SAME (two cases). 
DUARTE v. SAME. Nos. 2763, 2830, 2832, 2831. 
District Court, O. Rhode Island. -Nov. 17, 1936. 
16 Federal Supplement 897. 
3. COVERAGE. 


In action in Rhode Island on foreign automobile liability policy, rights of 
injured party were subject to terms and conditions of policy, under which state 
statute making insurer directly liable to injured party was applicable (Gen. Laws 
R. I, 1923, c. 258, § 7). 


(For other cases, see Insurance, Dec. Dig. § 59114.) 


4, COVERAGE. ; 

Rhode Island statute allowing injured party to proceed directly against automo- 
bile liability insurer sets up liability of insurer in nature of surety whose obliga- 
tion is limited to contractual obligation under policy (Gen. Laws R. I. 1923, c. 258 
§ 7). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 

5. COVERAGE. ae ; 

Rhode Island statute making automobile liability insurer directly liable to 
injured party for wrong done by insured provides only an additional remedy and 
not additional cause of action (Gen. Laws R. I. 1923, c. 258, § 7). 


(For other cases, see Insurance, Dec. Dig. § 59114.) 
6. DIRECT LIABILITY. 


Under Rhode Island statute making automobile liability insurer directly liable 
to injured party for insured’s negligence which was, by policy provision, made part 
of foreign insurance contract, trespass on the case for negligence held proper form 
of action by injured party against foreign insurer as against contention only action 
on policy would lie (Gen. Laws R. I. 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

At Law. Separate actions by Manuel Luiz Martin, by Frank Aguiar, by Manuel 
Duarte, and by Christopher Aguiar, against the Zurich General Accident & Liability 
Insurance Company, Limited, which were removed from the Superior Court of 
Providence County, Rhode Island, to the Federal District Court. On defendant's 
motions to dismiss, and on the plaintiff’s motions to strike defendant’s motions to 
dismiss. 

Motions to dismiss denied, and motions to strike out granted. 

William A. Gunning, of Providence, R. I., for plaintiffs. 

Hoyt W. Lark, of Providence, R. I., for defendant. 

MAHONEY, District Judge. 


In each of the above-entitled cases, the plaintiff has begun his action in the 
Superior Court in and for the County of Providence in the State of Rhode Island, 
upon the issuance of a writ of summons “in an action of trespass on the case as by 
declaration to be filed in Court will be fully set forth.” Each case has been removed 
to the District Court of the United States in and for the District of Rhode Island. 

The declaration in each case alleges that the plaintiff was injured on the Ist 
day of November, 1933, through the negligence of the Graver Tank & Manufac- 
turing Company; that on the date of said injury the defendant insurance company, 
with the usual place of business in Providence, R. I., had issued a policy of insurance 
insuring the Graver Tank & Manufacturing Company “against liability imposed 
by law for bodily injury caused by or through the work or operation of con- 
structing, erecting, building or welding said storage tanks in the State of Rhode 
Island”; that the plaintiff did cause a writ to be issued against the Graver Tank & 
Manufacturing Company, returnable to said Superior Court, on which a return ot 
non est inventus had been made; and that by virtue of the provisions of section /, 
chapter 258, of the General Laws of Rhode Island for the year 1923, the plaintiff has 
brought his action against said Zurich General Accident & Liability Insurance 
Company, Ltd. 

Thereafter “the defendant filed two pleas in bar alleging that the statute did 
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not apply because the contract was not a Rhode Island contract, and it was an 
indemnity contract.” 

In the above-entitled case of Manuel Luiz Martin v. Zurich General Accident & 
Liability Insurance Company, Ltd., 13 F. Supp. 162, the United States District Court 
in and for the District of Rhode Island overruled the demurrer, sustained the 
pleas, and entered judgment for defendant. The plaintiff thereupon appealed to 
the United States Circuit Court of Appeals for the First Circuit. Subsequently 
the Circuit Court of Appeals in the case entitled Martin v. Zurich General Accident 
& Liability Ins. Co., 84 F.(2d) 6, 8, determined that the said policy of insurance was 
an Illinois contract. However, the Circuit Court said: 

“But section 7 bears upon the remedy rather than performance, and as a remedy 
the Rhode Island courts have held that the section of its own force did not apply to 
contracts entered into outside of that state, Riding v. Travelers’ Ins. Co., supra 
[48 R. 1. 433, 138 A. 186]; Coderre v. Travelers’ Ins. Co., supra [48 R. I. 152, 136 
A. 305, 54 A. L. R. 512]. 

“In no view of the case can plaintiff derive any benefit from section 7 ex pro- 
prio vigore. In the policy, however, it is provided: ‘ 

“T If any condition in this policy conflicts with any specific statutory provi- 
sion in the State in which it is claimed the Employer is liable for any such injuries 
or loss as are covered by this policy, such specific statutory provision shall be 
substituted for such condition.’ 

“Condition G provides that: ‘No action for the insurance against loss provided 
for in Agreement I of this policy shall lie against the Company until the loss is 
made certain either by judgment against the Employer after final termination of the 
litigation or by agreement between the parties with the written consent of the 
Company,’ etc. If this policy covers insurance against liability, the above condition 
is inconsistent with section 7 of chapter 258 of the General Laws of Rhode Island 
1923, which provides for the bringing of actions by the injured person against the 
insurer before judgment is entered against the insured, and section 7, by the express 
stipulation in the policy, should be substituted for condition G, or at least be 
incorporated in it.” 

The Circuit Court then held that the policy involved was one insuring against 
liability rather than a policy indemnifying for loss, vacated the judgment of the Dis- 
trict Court, and remanded the case to that court for further proceedings not incon- 
sistent with the opinion. 

_ Thereafter, upon motion of the plaintiff, the demurrer in each case was sus- 

— and pleas were overruled. The plea of general issue had already been filed 
In eacn case, 
_ Subsequently, the defendant filed in each case a motion to dismiss. The motion 
is as follows: “Now comes the defendant in the above entitled cause and moves 
that the plaintiff's cause of action be dismissed because it says that the plaintiff 
is not entitled to recover from the defendant in a tort action. The plaintiff’s declara- 
tion alleges that the defendant is liable to it in tort in an action of trespass on the 
case by virtue of the provisions of section 7 of chapter 258 of the General Laws of 
Rhode Island 1923 while it appears from the record that any rights which the plain- 
tiff may have in said cause against the defendant are contractual and accrued to 
the plaintiff by reason of that certain Policy of Insurance set forth in the defend- 
ant’s first and second pleas herein as Exhibit A and not by virtue of the provisions 
of section 7 of chapter 258 of the General Laws of Rhode Island 1923 as in the 
plaintiff's declaration is alleged.” 

The defendant urges that the motion should be sustained on the ground that 
the action is one of trespass on the case. 

_ To this the plaintiff has moved that the defendant’s motion to dismiss be sticken 
trom the record in each case. If the position taken by the defendant is correct, the 
motion to dismiss is proper. 

[1] Advantage may be taken of the error by the plaintiff in mistaking his action 
at any stage of the trial. Rathbun v. New York, N. H. & H. R. R. Co., 19 R. I. 463, 
% A. 1134; Conroy v. Equitable Accident Company, 27 R. I. 467, 63 A. 356. 
Ustx pm here is governed by the terms of the Conformity Act, 28 

The defendant urges that the action in each of the above entitled cases should 
be an action ex contractu rather than an action ex delicto. It argues that this con- 
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struction is correct for the reason that the Circuit Court in its opinion in Manuel 
Luiz Martin v. Zurich General Accident & Liability Insurance Co., Ltd., supra, says: 
“In no view of the case can plaintiff derive any benefit from section ¥ ex proprio 
vigore,” and that it is only by virtue of the Provision I of the policy that said 
“section 7, by the express stipulation in the policy, should be substituted for condi- 
tion G, or at least be incorporated in it.” 

The defendant states that it is only by this ruling of the Circuit Court that 
the plaintiff can take advantage of said section 7, and the query is that because 
of that should his action be one based on the policy itself or one in tort. It is 
true that said section 7 is now for the purposes of each of these cases a part of 
the terms of the policy covering insurance against liability, and that the plaintiff 
is seeking recovery under the provisions of said section 7. 
foll Section 7 of chapter 258 of the General Laws of Rhode [sland 1923 reads as 
ollows 


“Sec. 7, Every policy hereafter written insuring against liability for property 
damage or personal injuries or both, other than payment of compensation under 
chapter ninety-two of the general laws, shall contain provisions to the effect 
that the insurer shall be directly liable to the injured party and, in the event of 
his death, to the party entitled to sue therefor, to pay him the amount of 
damages for which such insured is liable. Such injured party, or, in the event 
of his death, the party entitled to sue therefor, in his suit against the insured, 
shall not join the insurer as a defendant. If, however, the officer serving any 
process against the insured shall return said process ‘non est inventus,’ the said 
injured party, and in the event of his death, the party entitled to sue therefor, 
may proceed directly against the insurer Said injured party, or, in the event 
of his death, the party entitled to sue therefor, after having obtained judgment 
against the insured alone, may proceed on said judgment in a separate action 
against said insurer: Provided, however, that payment in whole or in part of 
such liability by either the insured or the insurer shall, to the extent thereof, be 
a bar to recovery against the other of the amount so paid; and provided, further, 
that in no case shall the insurer be liable for damages beyond the amount of the 
face of the policy. 

“All policies made for the insurance against liability described in this section 
shall be deemed to be made subject to the provisions hereof, and all provisions 
of such policies inconsistent herewith shall be void.” 

Civil cases have been brought in the State of Rhode Island by virtue of the 
provisions of this section and the actions have been trespass on the case for 
negligence in assumpsit and debt on judgment. 

In the case entitled Miller v. Metropolitan Casualty Insurance Company of 
New York, 50 R. I. 166, 146 A. 412, 413, which was an action for debt on judg- 
ment, the Supreme Court of that State in discussing said section 7 said: 

“Similar statutes have been enacted in other states, but their language is 
not identical. In the Massachusetts statute the injured person’ s procedure is by 
bill in equity after a judgment against the insured. Lorando v. Gethro, 228 
Mass. 181, 117 N.E. “185, 1 A.L.R. 1374. In New York it is by action at law against 
the insurance company ‘under the terms of the policy.’ Coleman v. New Amsterdam 
Cas. Co., 247 N.Y. 271, 160 N.E. 367, [72 A.L.R. 1443]. Our statute, so far as now 
material, reads: ‘Every policy hereafter written insuring against liability for prop- 
erty damage * * * shall contain provisions to the effect that the insurer shall be 
directly liable to the injured party * * * to pay him the amount of damages for 
which such insured is liable. Such injured party, * * * in his suit against the insur- 
ed, shall not join the insurer as a defendant. If, however, the officer serving any 
process against the insured shall return said process ‘non est inventus,’ the said 
injured party, * * * may proceed directly ‘against the insurer, Said injured party 


* * * after having obtained judgment against the insured alone, may proceed on 


said judgment in a separate action against said insurer: * * * provided, that in no 
case shall the insurer be liable for damages beyond the amount of the face of the 
pe hy All policies made for the insurance against liability described in this section 
shall be deemed to be made subject to the provisions hereof, and all provisions of 
such policies inconsistent herewith shall be void.’ 


“Plaintiff's contention is that the statute gives him the right to proceed in debt 
on the judgment he has obtained against the supply company; that he was neither 
under obligation to notify the insurance company, nor had he right to make that 
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company a party to the litigation against the supply company; that a defence that 
the insurance company had no notice of litigation out of which the judgment arose 
is of no avail because the statute has imposed an absolute liability on the insurance 
company. Such a contention seems to have been countenanced in Finkelberg v. 
Continental Cas. Co., 126 Wash. 543, 219, P. 12, but later disapproved in Merriman 
y, Maryland Cas. Co., 147 Wash. 579, 266, P. 682 [63 A.L.R. 1040]. Likewise in Vir- 
ginia plaintiff's right is based on the policy and not solely on the judgment. Indem- 
nity Ins. Co. of North America v. Davis’ Adm’r, 150 Va. 778, 143 S.E. 328. 


“In construing the statute the right given to the injured person and the obliga- 
tion undertaken by the insurance company should both be protected if possible. The 
aim of the statute as to the injured person was not to place him in a more advantage- 
ous position than that of the insured. It was to subrogate him to the right which 


the insured would have had if he had paid the judgment. Lundblad v. New Amster- 
dam Cas. Co., 1265 Mass. 158] 163 N.E. 874. It was to enable collection to be made 


from the indemnitor, even if the insured had not been found or had not after recov- 
ery of a judgment paid the same. In this respect the statute would enlarge the scope 
of a policy which contained no such provision. It would create a privity of contract 
which otherwise would not exist. At the same time it left the ultimate recovery by 
the injured person subject to the contractual rights created by the policy. It did 
not seek to impose a new basis of indemnity not contracted for by the insurance 
company. 

“To construe the statute as giving plaintiff an action of debt on the judgment 
against the insured, obtained without knowledge of the insurance company, would 
not only impose a new burden upon the insurance company, but totally deprive it 
of its day in court and opportunity to defend the original case on the merits as pro- 
vided by the policy. Such construction would be opposed to principles underlying 
our administration of justice, even if not violative of the constitutional guaranty of 
due process of law. Whether the Legislature could pass an act imposing such an 
absolute liability without notice as a condition of allowing an insurance company 
to do business, we need not decide. The Legislature has not passed such an act. 
The provision of the act for non-joinder of the insurance company in the first suit 
is clearly to protect the insurance company against the well-known tendency of 
jurors to fail to consider merits if a defendant in an automobile accident case is 
insured. It is not reasonable to suppose that the Legislature in one provision safe- 
guarded the insurance company and in a following one imposed a liability without 
opportunity to know of or defend against the claim of an injured person. The por- 
tion of the statute allowing the injured party to ‘proceed directly against the insur- 
er’ was applicable when a process against the insured was returned non est inventus. 
It did not make the judgment against the insured a final determination that the 
company was liable under the policy. It gave the right to the injured person to stand 
in the place of the insured, but left the insurance company free to contest liability 
under the policy.” 

And again the Supreme Court of the State of Rhode Island construed this 
statute in the case of Luft v. Factory Mutual Liability Insurance Company of 
America, 53 R.I. 238, 165 A. 776, 777, which was an action to recover for personal 
injuries as a result of an accident. The court said: 

“This statute has been construed by this court in several cases. In Miller v. 
Metropolitan Cas. Ins. Co., 50 R.I. 166, 146 A. 412, it was decided that this statute 
did not impose an absolute liability on the insurer for the benefit of the person 
injured by the insured, nor did it enlarge the indemnity provided for in the contract 
vetween the insurer and the insured; that the purpose of this statute was to sub- 
Togate the injured party to the right which the insured would have had if he had 
paid the judgment. 

“In the previous opinion upon these cases it was decided that when the action 
s directly against the insurer, plaintiff (the injured party) must establish his case 
exactly as though the insured were the defendant and that the insurer was entitled 
to any defense available to the insured and also to any defense it might have to lia- 
tility on its policy of insurance; that in the instant cases the right of action of 
tach plaintiff against the defendant arose at the time when the injuries complained 
were sustained and that the statute of limitations applies in favor of the insurer 
irom that time; that the condition in the statute requiring that a writ against the 
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insured first be returned non est inventus was a condition referable to the remedy 
and not the right. mt , 

; “The previous opinion of this court is decisive of the question now raised, 
The statute makes a clear distinction between the cause of action and the pro- 
cedural rights provided therein. The cause of action is the liability of the insured 
to the injured party. The insurer cannot be joined in any action against the insured, 
Only when the insured cannot be served with process may an action be brought 
against the insurer before judgment is obtained against the insured. The liability 
of the insurer is in the nature of that of a surety whose obligation is limited to 
the contractual obligation under the policy of insurance. 

_ “The statute gives a remedy against the insurer for a wrong done by the 
insured. It provides an additional remedy but not an additional cause of action. 
Plaintiffs have one cause of action for which the statute gives them two remedies,” 

[3, 4] Section 7 of chapter 258 of the General Laws of Rhode Island, 1923, 
is a part of the contract of insurance. The policy is a private contract of insurance 
between the Graver Tank & Manufacturing Company and the defendant insurance 
company. The plaintiff's rights are “subject to the terms, limits and conditions of 
the policy.” Miller y. Metropolitan Casualty Insurance Company of New York, 
supra. Said section 7, as construed by the Supreme Court of the State of Rhode 
Island, sets up the liability of the insurance company as in the nature of that of a 
surety whose obligation is limited to the contractual obligation under the policy 
of insurance. 

[5, 6] The statute gives a remedy against the insurer for a wrong done by the 
insured, and provides that the insurer shall be “directly liable to the injured party” 
and that the “injured party * *.* may proceed directly against the insurer.” It 
provides an additional remedy but not an additional cause of action. Plaintiffs 
have one cause of action for which the statute gives them two remedies. Luft v. 
Factory Mutual Liability Insurance Co., supra. Said section 7 is a part of the 
contract by virtue of the clause I of the policy of insurance. That does not inter- 
fere with the establishment of the plaintiff's rights. It does not deny the defendant 
any of the defenses, both those of the insured and those of its own under the 
terms of the policy. The cause of action which each plaintiff has is one arising 
out of the alleged negligence of the insured. The action is trespass on the case 
and the declaration, following it, sets up an action in negligence. Under such a 
procedure all rights are secured to the plaintiff and to the defendant. Under the 
statutes of New York it is stated that the action is one at law against the insurance 
company “under the terms of the policy.” In Massachusetts the remedy is by a 
bill in equity after a judgment against the insured. Miller v. Metropolitan Casualty 
Insurance Company, supra. But the Rhode Island statute in said section 7 does 
not prescribe the form of action. The fact that in no instance where the action 
has been trespass on the case in negligence in suits brought under said section 7, 
has the Supreme Court of Rhode Island dismissed the action because the wrong 
form of action had been brought is significant and is entitled to considerable per- 
suasive weight. The alleged injuries of the plaintiff in each case have been caused 
by the alleged negligence of the defendant. The actions are clearly actions in tort. 
The interpretation of said section 7, made a part of the contract of insurance by 
the operation of clause I as delineated by the Supreme Court of Rhode Island 
in the cases which have been before it, does not deny to the defendant, in an 
action of trespass on the case for negligence, any of the defenses which properly 
belong to it. The defenses of the insured and the defenses of the insurer as to 
the validity of the policy may be taken advantage of in such an action against the 
insurer, the defendant in these cases. 

The action is properly before the court in each case in its present form. The 
motion to dismiss is denied in each case. The motion to strike out is granted in 
each case. 


BALLARD v. OCEAN ACCIDENT & GUARANTEE CO., Limited. No. 5722. 
Circuit Court of Appeals, Seventh Circuit. Nov. 20, 1936. 
86 Federal Reporter (2d) 449. 
1. NEGLIGENCE. 


Whether automobile liability insurer was negligent in preparing defense 
to personal injury action against insured, in waiving defense of contributory 
negligence, in admitting negligence of insured, in relying solely upon question of 
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validity of release, and in failing to settle case before trial or after judgment had 
been entered, so as to entitle insured to recover from insurer difference between 


amount of policy and judgment obtained against insured, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
3. DUTY TO DEFEND. 


Under Wisconsin law, liability insurer is bound in good-faith performance 
of its contract to conduct defense of action against insured, to exercise that 
degree of care which a man of ordinary care would exercise in management of 
his own business were he investigating claims, and insurer which fails to meet 
such standard becomes liable upon that ground to insured for excess over policy 
limits irrespective of fraud or bad faith. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Wisconsin; Patrick T. Stone, Judge. 

Action by Zuill Ballard against the Ocean Accident & Guarantee Company, 
Limited. From a judgment upon directed verdict for defendant, plaintiff appeals. 

Reversed for new trial. 

A. C. Wolfe and J. C. Bunge, both of La Crosse, Wis., for appellant. 

Lawrence J. Brody, of La Crosse, Wis., and John F. Baker, of Milwaukee, 
Wis., for appellee. 

Before Evans, Circuit Judge, and Lindley and Briggle, District Judges. 

LinpLeY, District Judge. 

Appellant sued in the District Court to recover from appellee the difference 
between $5,000, the amount of its policy issued to him, and a judgment for $9,179 
obtained against him in a suit brought by Mike Spagl and Mary Spagl against 
both appellant and appellee for damages for injuries incurred in a collision with 
appellant’s automobile, on the ground that appellee had nezligently and care- 
lessly failed to prepare for trial and defend the same. The District Court directed 
a verdict for defendant and entered judgment accordingly. This appeal followed. 

On March 16, 1930, Spagl and his wife were proceeding easterly in a truck 
on a street in La Crosse approaching State Highway 16, where there was a stop 
sign. Spagl was driving slowly, but whether he stopped for the crossing is 
disputed, though the evidence tends to a finding that he did not, He. proceeded 
easterly across the highway. Appellant was then driving southerly on the state 
highway at approximately 35 miles an hour, on the wrong side of the road. He 
swung to the right, but not quickly or soon enough to avoid crashing into the 
Spagl truck and injuring Mrs. Spagl. She was taken to a physician, who, upon 
X-ray examination, found that one of the cervical vertebrae was broken. She 
had previously been a strong young woman, working both in the house and in 
the field. Apparently, thereafter, according to the evidence submitted to the 
trial court, she was unable to use one arm, was partially paralyzed on one side, 
and could do no work in the field and very little in the house. She testified that 
movement of her head was very limited and that she suffered pain constantly 
from the date of the accident until the trial in May, 1931. 

Appellee carried $5,000 in insurance for appellant, who, promptly after the 
accident, notified appellee of the same. Its claim adjuster, Neilson, admitted to the 
bar, ten days later went to La Crosse, got a report from the company’s local agent, 
and consulted the physician who had treated Mrs. Spagl. The doctor said the verte- 
bra was broken and reported to appellee that Mrs. Spagl would undoubtedly have 
partial permanent disability. Neilson proceeded to the home of the Spagls and 
obtained a written statement from the husband in which the latter claimed to have 
stopped at the highway; but, according to the adjuster, Spagl admitted that he 
probably did not stop and that the accident was “fifty per cent.” his fault. Neéil- 
son at that time procured a release from both, giving them a check for $275. Spagl 
could barely read and write; his wife had reached only the third grade in school. 

Mrs. Spagl felt that $275 was not enough, did not cash the check, and consulted 
an attorney, who, on April 4, 1930, advised appellee that his clients had been 
fraudulently tricked into signing a release but indicated his willingness to reopen 
the matter for adjustment. He agreed to an immediate physical examination, under 
oath, of both Mary Spagl and Mike Spagl. The examination was made on July 17, 
1930, and at approximately that time, the lawyer offered to settle the claim of 
both for $800. No reply was received, and suit was begun. Thereafter plaintiff 
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offered to settle for $1,500. No reply was made, and the cause was finally set for 
trial. Directly before the day set, Spagl's attorney again offered to settle, this time 
for $4,500, saying that he thought he should have more, but that, in order to achieve 
a settlement, he was willing to accept $500 less than the amount for which the 
insurance company was liable. The offer was rejected. 

At the trial counsel for appellee defended for both appellant and appellee. They 
waived the defense of contributory negligence, admitted negligence on the part of 
appellant, and defended solely upon the ground of validity of the release. The jury 
returned special verdicts, finding that the release had been obtained by fraud on the 
part of the adjuster and, as stipulated by counsel, that Ballard was guilty of negli- 
gence causing the injury, and returned a verdict of $9,080 and costs. 

Appellant moved for a new trial upon the ground that Mrs. Spagl had falsely 
testified as to her injuries. Appellee promptly obtained affidavits of some eleven 
persons, who claimed to have seen Mrs. Spagl doing work in the field between the 
date of the injury and that of the trial. The court, however, denied the motion for 
new trial, obviously, to any one who has sat as a trial judge, because appellee had 
shown lack of diligence in failing to procure the evidence before the trial instead 
of thereafter. Equally as obvious, offers to settle for constantly increasing demands, 
as the date of trial approached, were red flags announcing growing strength of 
plaintiff’s complaint of disability, and creating all the more reason for investigation 
as to plaintiff’s injuries among her friends and neighbors. The motion for new trial 
was denied, judgment entered, and Spagl’s attorney again offered to settle for 
$4,500. Again the offer was refused. An appeal was taken to the Supreme Court, 
which, without opinion, affirmed. Spagl v. Ballard, 208 Wis. 689, 242 N. W. 4235. 
Appellee paid the amount of its liability of $5,000, leaving a deficiency judgment 
against appellant of some $4,200. 

{1] Thereupon appellant brought this suit to recover the deficiency, upon the 
ground that the appellee was negligent, first, in preparing the defense; second, in 
waiving the defense of contributory negligence, in admitting negligence on the part 
of appellant and in relying solely upon the question of validity of the release, 
obtained for $275; and, third, in failing to settle the case before trial or for $4,500 
after judgment had been entered. 

At the trial of the present cause, the attorney for appellee, who defended the 
personal injury action, testified that plaintiff’s attorney attempted to settle with him 
before trial for $1,500; that at that time he knew what each of the doctors had 
reported; that he believed the woman was on the road to recovery and that no jury 
would give her more than $3,500; that he waived the defense of contributory neg- 
ligence and all defense against the charge of negligence against appellant; that he 
relied soley upon the release; that there was absolutely no chance to save appellant 
from a finding of negligence; that upon appellant’s own statement, made in the 
examination before the trial, any defense of negligence “had flown out of the 
window.” Thus, when the cause came to trial, defendant’s counsel had been advised 
by two reputable physicians that a vertebra in the cervical region was broken: he 
knew that there was a probable permanent disability, at least partial in character, 
and that he had no defense to the charge of negligence of appellant. He was con- 
vinced that he had no defense in the way of contributory negligence on the part of 
plaintiff and waived that defense. He felt that a jury might go as high as $3,500 
and maybe further. His sole defense was the validity of a release for $275, against 
damages probably amounting to $3,500. In this situation he declined all offers of 
settlement and proceeded to trial. In our opinion these undisputed facts, taken 
from his own statement, raised a question for the jury as to whether or not be was 
negligent and failing in good faith in his defense of the cause. 

Furthermore, there was a serious question as to whether he was justified in 
waiving the defense of contributory negligence. The only eyewitness, other than 
the parties themselves, made a written statement to the effect that Spagl did not 
stop before reaching the highway. Neilson, the adjuster, had been told by Spagl 
that he did not know whether he stopped but that he thought it was a case of 
“fifty-fifty.” Appellant himself testified that he saw Spagl coming; that he assumed 
Spagl would stop; that he never saw him stop and that he (appellant) tried to 
avoid the accident. There was serious doubt of any action upon the part of Mrs. 
Spagl negativing contributory negligence. 

These facts, it seems to us, raised a question for the jury as to negligence in 
the defense. If counsel was justified in his position that there was no defense to 
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the charge of negligence; that there was no substantial evidence of contributory 
negligence; if, as he said, he believed plaintiff's action would probably result in a 
verdict of $3,500 and knew that he could settle for $1,500 rather than submit the 
trial to a jury upon the validity of a release for an inadequate consideration, then 
the question of his good faith or negligence in proceeding to trial under such 
circumstances was a question for the jury. 

Bearing upon counsel’s frame of mind, it should be observed that he testified 
that he did not think the case was worth more than $3,500, but that he was “not 
interested in the verdict but in the question of law, pure and simple.” 

Furthermore, if there was evidence procurable within a few days after the 
trial, from a large number of witnesses, as to the ability of the plaintiff to work 
during the fifteen months preceding the trial, with ample time to prepare the 
defense, the question of whether it was negligence to fail to obtain such evidence 
prior to the trial likewise became one of fact. Counsel testified that no investigation 
among the neighbors was made before the trial because he had no notice that Mrs. 
Spagl would complain that she was unable to do any work, yet the pleading advised 
him of just such a claim upon her part. Furthermore, he says, he knew there was 
a serious accident and that she had a fractured vertebra. 

That the trial court in the personal injury cause deemed the insurance company 
negligent is shown by its opinion in denying the motion for new trial, wherein it 
said: “These affidavits that within a few weeks after the trial seem so easily avail- 
able, in themselves are the best proof of how little diligence was used prior to the 
trial to procure such evidence. The rule in that regard not only requires that the 
evidence be material, but must be newly discovered and the motion papers must 
show on their face the evidence was not procured for use at the trial and what 
diligence was used, if any, to secure that or similar testimony. The record on this 
motion is all the other way. It shows an utter lack of any effort to procure such 
testimony or to make any investigation in the neighborhood in which Mary Spagl 
lived, as to her condition or her ability to perform labor.” 

We do not find it necessary to discuss the testimony further, though in many 
other particulars there was evidence making it mandatory, in our opinion, to sub- 
mit the cause to the jury. Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 231, 74 L. Ed. 
720: Lumbra v. United States, 290 U. S. 551, 553, 54 S. Ct. 272, 273, 78 L. Ed. 492, 
495. 

[2] Appellee raises the question of whether the proper test of its liability is 
one of good faith or of negligence. Unless the law is to the contrary of what the 
state court has held it to be, it is obviously conducive to uniformity that the 
federal court follow the rule of the state court. It is not desirable that litigants 
shall have different rights in the state and federal courts, unless such situation is 
— necessitated by the law of the latter courts. 91 A. L. R. 751, 752; 71 A. L. R. 

), 1110. 


_ We find no precedent upon the immediate question in the federal courts in 
this circuit, but the law seeyas to be well settled in the state of Wisconsin. In Wis- 
consin Zinc Co. v. Fidelity & Deposit Co., 162 Wis. 39, 155 N. W. 1081, 1086, Ann. 
Cas. 1918C, 399, the court held: “That the insurer, having agreed to assume and 
conduct the defense of actions brought to recover damages for injuries, assumes 
the obligation of conducting such defense with ordinary care, skill, and prudence, 
and that if it fails to do so, it is guilty of actionable negligence for which there 
may be a recovery.” In the later case of Hilker v. Western Automobile Insurance 
Co., 204 Wis. 1, 13, 231 N. W. 257, 259, 235 N. W. 413, the Supreme Court of 
Wisconsin concluded that the confusion of the words “negligence” and “bad faith” 
is merely tautological. There, as here, the defendant company, acting as agent of 
the plaintiff, contracted to take complete and exclusive control of a suit against the 
assured. The court said: “Certainly, where an insurance company makes such 
a contract, it, by the very terms of the contract, assumes the responsibility to act 
as the exclusive and absolute agent of the assured in all matters pertaining to the 
questions in litigation, and, as such agent, it ought to be held to that degree of care 
and diligence which an ordinarily prudent person would exercise in the manage- 
ment of his own business; and if an ordinarily prudent person, in the exercise of 
ordinary care, as viewed from the standpoint of the assured, would have settled 
the case, and failed or refused to do so, then the agent, which in this case is the 
indemnity company, should respond in damages.” 
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[3] Thus, under the Wisconsin law, an insurance company is bound, in the 
good faith performance of its contract, to exercise that degree of care and diligence 
which a man of ordinary care and prudence would exercise in the management 
of his own business, were he investigating and adjusting claims. See American 
Mutual Liability Insurance Company v. Cooper (C. C. A. 5) 61 F.(2d) 446; 71 A, 
L. R. 1487, 1488, If the insurance company fails to meet this standard, it is guilty 
of negligence in the performance of its contract and becomes liable, upon that 
ground, to the assured for the excess over the policy limit, irrespective of any 
fraud or bad faith upon its part. Attleboro Mfg. Co. v. Frankfort Marine A. & P, 
G. Ins. Co. (C. C. A. 1) 240 F. 573; Commercial Casualty Co. v. Fruin-Colnon Con- 
tracting Co. (C. C. A.) 32 F.(2d) 425; Maryland Casualty Company v. Elmira Coal 
Company, 69 F.(2d) 616 (C. C. A. 8). 

[4, 6] Exception is taken to the refusal to admit the decision of the trial judge 
in the personal injury cause upon motion for new trial, but appellant concedes 
in its brief that the decision was received as a part of another exhibit. Conse- 
quently, there can be no error in connection with the temporary exclusion, for, the 
evidence having been subsequently admitted, any possible error arising from its 
original exclusion was cured. The same is true of the refusal to permit Adjuster 
Neilson to testify as to whether he advised the company not to make a settlement. 
He subsequently answered this question in full. Any possible error in this con- 
nection was thereby avoided. The same is true as to the refusal to permit the 
attorney to answer a question as to whether or not his motive was a desire to 
vindicate the claim agent. Later, the witness testified that his actions were inspired 
by no such motive. 

There having been substantial evidence to submit to the jury, evidence that we 
do not feel a trial judge could say as a matter of law was insufficient to support a 
verdict, the judgment is reversed for a new trial. 


JETNA INS. CO. v. KOONCE. 8 Div. 743. 
Supreme Court of Alabama. Oct. 15, 1936. 
Rehearing Denied Dec. 17, 1936. 
171 Southern Reporter 269. 
1. MORTGAGE. 

Mortgagor and mortgagee could sue jointly on automobile theft policy issued to 
mortgagor with loss payable to mortgagee as his interest might appear, where each 
was due a portion of indemnity (Code 1923, § 9531, form 13). 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

3. ASSIGNMENT. 

In mortgagor’s action on automobile theft policy, with loss payable to mort- 
gagee, wherein mortgagee was brought in as co-plaintiff by amendment, but was 
subsequently stricken out, admitting assignment to mortgagor of mortgagee’s 
interest in policy held error where it did not appear that mortgage debt had been 
fully paid when mortgagee was stricken (Code 1923, § 9531, form 13). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

7. ADDITIONAL INSURANCE. 

Tn action on automobile theft policy with plea setting up breach of clause against 
additional insurance, general replication denying allegations of plea cast on insurer 
burden of proof as to such plea (Code 1923, § 9531, form 13). 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

8. ADDITIONAL INSURANCE. 

Whether insured breached clause in automobile theft policy against additional 
insurance held for jury, where evidence tended to show that former policy, held by 
finance corporation, was to be surrendered when loan was refinanced by another cor- 
poration, and though former policy was never actually surrendered, and effort was 
made to enforce payment thereon, such proceedings were at defendant's instance in 
attempt to enforce contribution by former insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

9. WAIVER. ; 

Whether agent had authority to waive clause in automobile theft policy against 
additional insurance held for jury, although agent was also acting as agent for 
finance corporation which was a beneficiary in policy, where evidence tended to 
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show intentional employment of common agent by insurer, since in such case 
insurer could not set up dual relation as limitation of agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from Law and Equity Court, Lauderdale County; Orlan B. Hill, Judge. 

Action on a policy of automobile theft insurance by E. L. Koonce against the 
Etna Insurance Company. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals, under section 7326, Code 1923. 

Reversed and remanded. 

Wm. Milliken, of Florence, and Coleman, Spain, Stewart & Davies, of Bir- 
mingham, for appellant. 

Merwin T. Koonce and A. A. Williams, both of Florence, for appellee. 

BouLDIN, Justice. 

Appellee, E. L. Koonce, brought suit substantially in Code form (section 9531, 
No. 13) on a policy of insurance covering loss of an automobile by theft. 

The policy named plaintiff as the assured, and stipulated: “Loss, if any, payable, 
as interest may appear, to Assured and Bankers Finance Corporation.” 

It appears the policy was given in connection with a loan by said finance cor- 
poration, payable in installments, secured by mortgage on the car, backed by this 
insurance. At the time of the loss of the car by theft,*and at the time of suit 
brought, some installments on the mortgage were unpaid. The finance corporation, 
therefore, had an interest in the loss payable. 

On the trial the court, over objections of defendant, admitted in evidence an 
assignment in writing from the finance corporation to plaintiff passing all interest 
in the policy. 

The record discloses that, by amendment, the finance corporation was made a 
joint party plaintiff; that the cause went to trial and judgment recovered in favor 
of plaintiffs; that this judgment was set aside on motion for new trial; that there- 
after the complaint was again amended striking out the finance corporation. The 
mortgage debt being fully paid pending the suit, the assured, as sole plaintiff, 
introduced in evidence the assignment in question, and was permitted to recover 
for the full loss. 

The position in which these litigants find themselves gives emphasis to the whole 
question of proper procedure in actions of this sort. 

_ [1, 2] Dealing with this contract on the same principles applicable to a policy 
issued to the mortgagor, the assured, with loss payable clause to a mortgagee, as his 
interest shall appear, we observe: It was held in Fire Insurance Companies v. 
Felrath, 77 Ala. 194, 54 Am. Rep. 58, that there was no intent by such contract to 
split the cause of action, so as to authorize a suit in favor of the mortgagee for a 
part of the loss, but he should be regarded as an appointee merely, and, if the 
mortgage debt covered only part of the loss, the action should be brought by 
the assured for the entire loss. That case was overruled on the point stated in 
Capital City Insurance Co. v. Jones, Assignee, 128 Ala. 361, 30 So. 674, 86 Am. St. 
Rep. 152, holding that, by the contract, the cause of action was so split that mort- 
gagor and mortgagee could each maintain an action for his portion of the loss; that 
the liability became fixed as of the date of the loss: that, if the mortgage debt 
then covered the whole loss, the sole right of action was in the mortgagee, but, if 
the mortgagee’s interest covered only a part of the loss, he could sue therefor as a 
heneficial owner of the policy. In either event the mortgagee must aver and prove 
the amount of the mortgage debt as of the date of the loss. This has become the 
established rule in Alabama. London & Scottish Assur. Corporation of London, 
England v. Smith, 229 Ala. 556, 158 So. 892; St. Paul Fire & Marine Ins. Co. v. 
Crump, 231 Ala. 127, 163 So. 651: Union Ins. Soc. of Canton, Limited v. Sudduth 
et al., 212 Ala. 649, 103 So. 845; Globe & Rutgers Fire Ins. Co. v. Home Insurance 
& Loan Corporation, 226 Ala. 275, 146 So. 610; Norwich Union Fire Insurance Co. 
v. Prude et al., 145 Ala. 297, 40 So. 322, 8 Ann. Cas. 121. 

_ Appellant insists the assignment was inadmissible on the ground, among others, 
that recovery cannot be had on a cause of action acquired after suit brought; nor 
on a demand which was not due when suit brought. 

The principles of law relied upon are elementary. 1 C. J. p. 1149, § 393. We 
are not impressed, however, that the case should be treated as involving no more 
than the principles stated. 

It is ohviously true that the mortgagor has a direct interest in the entire loss 
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under a policy of this character. The portion going to the mortgagee is the 
mortgagor's indemnity against his personal liability for the mortgage debt. 

The amount payable to mortgagor and mortgagee, respectively, changes with 
every monthly payment on the mortgage debt. All this is in contemplation when 
the policy is issued, is part of the contractual obligation arising from the transaction, 

Appellant’s view, as appears from briefs on file, is that even after loss, the 
cause of action accrues to the mortgagor as each installment is paid, and he may 
recover for the full loss, less any unpaid balance on the mortgage debt, at the time 
suit is brought. 

Not debating that question here, we note that under such view, the mortgagor 
would seem to acquire a separate right of action every time he pays an installment 
on the mortgage debt after the loss has accrued, and could bring several suits 
thereon; or could sue for the entire loss after he has paid the mortgage debt in full, 

Clearly a multiplicity of suits on these policies is undesirable from every stand- 
point. 

There is but one contract, made with the assured, as the promisee; one trans- 
action covering one loss, payable, however, to mortgagor or mortgagee, or in part 
to each, as their interests shall appear. 

The insurer is primarily interested in protection against double liability; the 
mortgagee in getting what is due him when the loss is paid; the mortgagor in getting 
the entire loss paid. 

This can all be readily accomplished by a joint action of the mortgagor and the 
mortgagee on the policy. The court, when the money is paid in, has full power, if 
neéd be, to apportion it between the plaintiffs. 

Other courts have been confronted with cases under like or kindred policies, and 
have not always been in harmony as to the right of mortgagor or mortgagee to sue, 
where each was due a portion of the indemnity. But their right to sue jointly is 
generally recognized, and so far as we have found, not denied in any jurisdiction. 

For full citation and review of authorities, see 8 Couch, Cyclopedia of Insurance 
Law, § 2081; also, sections 2051, 2052; 26 C. J. pp. 484, 485. 

We now approve the rule sustaining a joint action. Under our statutes, the right 
to sue jointly, in the first instance, warrants bringing in the mortgagee as coplaintiff 
by amendment: such amendment relating back to the bringing of the suit. Code, 
§ 9513; Birmingham Gas Co. v. Sanford et ux., 226 Ala. 129, 145 So. 485. 

[3] [t follows that the mortgagee was properly brought in by amendment in this 
cause. But the mortgagee was later stricken out as before noted. The status 
resulting from this action is of moment in the proper decision of the cause on this 
appeal. 

If it appeared the mortgage debt had been fully paid by the mortgagor pending 
the suit, and while the entire subject-matter of the suit, as well as the parties, was 
within the jurisdiction of the court, so that one of the parties plaintiff was no longer 
interested in the fruits of the litigation, and the other party, through the perfor- 
mance of his contractual obligations, had become entitled to the full recovery, there 
would no longer be any necessity to retain the mortgagee as party plaintiff. 

But this does not appear. The assignment was given as of the date of the last 
trial, and, so far as appears, the mortgagee was still the beneficial owner of an 
interest when stricken by amendment. Hence, to that extent, the assignment covered 
a cause of action, not in court, and acquired by the mortgagor pending the sutt. 
There was error, therefore, in admitting the assignment in evidence. 

[4] Maybe the striking out of the mortgagee as party plaintiff was due to grant- 
ing a new trial. because of misjoinder of parties plaintiff, and that defendant, having 
invoked and obtained such ruling, could not complain of a full recovery by the 
mortgagor on the last trial. Some expressions in brief tend to indicate this situa- 
tion. But the record is silent here, and we do not feel justified in presuming 
such error on the former trial, to sustain a ruling on the latter trial. 

What we have written is deemed proper as a guide on another trial. 


[5] The predicate for the introduction of the testimony given by the witness 
McGarry in open court on the former trial was as follows: “McGarry lives now i 
New Orleans. He has moved from this City. He moved his family with him and 
he now resides in the State of Louisiana. He is employed there with the Federal 
Land Bank.” This was clearly sufficient. It warranted a finding by the trial court 
that the witness was beyond the reach of the'process of the court, and would remain 
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so permanently, or for such indefinite or uncertain period of time that plaintiff 
would not be able to procure his personal attendance during the trial, or at a later 
date to which the court could reasonably be asked to pass the case. 

Since an official stenographic report of former testimony, given in the same 
cause with full privilege of cross examination, is now available in courts of record, 
the caution sometimes expressed where parol testimony is relied upon to prove the 
former testimony of the witness is not so essential. Woodstock Iron Works v. 
Kline as Administrator, 149 Ala. 391, 339, 43 So. 362; Jacobi v. State, 133 Ala. 1, 
32 So. 158; Percy v. State, 125 Ala. 52, 27 So. 844; Perry v. State, 87 Ala. 30, 6 So. 
425; Southern Railway Co. v. Bonner, 141 Ala. 517, 37 So. 702; Hines, Director 
General v. Miniard, 208 Ala. 176, 94 So. 302; 1 Greenleaf on Evidence, § 163. 

[6] Such testimony, when offered, is subject to the same objections going to the 
substance of the testimony, or the competency of the witness, as if the witness were 
testifying on the stand. 1 Greenleaf on Evidence, § 163; Sherman Gas & Electric 
Co. v. Belden et al., 103 Tex. 59, 123 S. W. 119, 27 L. R. A. (N. S.) 237. 

|7] Plea No. 2 set up breach of the clause against additional insurance. Plain- 
tif filed a general replication, a denial of the allegations of the plea, casting on 
defendant the burden of proof as to such plea. 

Plaintiff filed also a special replication alleging waiver or estoppel in that the 
agent wrote the policy, and accepted the premium with full knowledge of the 
additional insurance which was then in force. 

Defendant filed rejoinders setting up that the insurer was not bound by the act 
of its agent for that at the time he was also acting as agent for the finance cor- 
poration, a beneficiary in the policy, representing dual and opposing interests. 

Appellant insists such rejoinders were proven without dispute, and therefore 
defendant was due the affirmative charge. 

There are several reasons why this contention cannot be sustained. 

[8] The evidence made a case for the jury on the plea to which the later 
pleadings were addressed. Tendencies of the evidence were to the effect that the 
former policy then held by another finance corporation, and which was being 
refinanced, was to be taken up with the loan which it secured and surrendered; 
that the agent for defendant and the finance corporation undertook to take up and 
cause the former documents to be surrendered and canceled; that plaintiff regarded 
the former insurance as no longer in force. 

True, it appears that after the loss, this former policy turned up, never sur- 
rendered in fact, and an effort was made to enforce payment thereon: but the evi- 
dence further tends to show such proceedings were at the instance of this defendant 
in an effort to have the former insurer contribute to payment of the loss. If the 
jury believed plaintiff's version the plea of additional insurance was not made out. 

19 Where an insurance company, to get the business of a finance corporation, 
by its State agents, constitutes the managing agent of the finance corporation its own 
agent, to write insurance in which the finance corporation is a beneficiary, such 
insurance company cannot set up the dual relation as a limitation of the authority of 
the agent to bind the insurer. Such agent has all the authority of an agent under the 
laws of Alabama to make contracts including the power to waive an additional 
insurance claim. The insurer is bound as if no dual agency existed. 2 C. J. p. 872, 
§ 552; McEntire, Wagnon & Thomas Co. v. Rock Hill Buggy Co., 172 Ala. 637, 55 
So. 494; Burnell Coal Co. v. Setzer, 203 Ala. 395, 83 So. 139. 

_ The evidence on the issue presented by the rejoinders tended to show an inten- 
tional employment of the common agent. The affirmative charge was therefore 
Properly refused on this issue. 

The judgment must be reversed for the error pointed out. 

Reversed and remanded. 

\nderson, C. J., and Gardner and Foster, JJ., concur. 


WILLIAMS v. GENERAL INS. CO. OF AMERICA et al. L. A. 15970. 


Supreme Court of California. Dec. 10, 1936. 
63 Pacific Reporter (2d) 289. 


2, OWNERSHIP. 
ni In action on liability policy covering operation of any automobile with per- 
ission of owner, except one owned by plaintiff, evidence held sufficient to justify 
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judgment for plaintiff on ground that plaintiff was not owner in whole or in part 
of automobile involved in collision. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
6. DISCLAIMER. 


Insurer’s disclaimer of liability on automobile liability policy held waiver of 
delivery to insurer of copy of summons and complaint served on plaintiff seeking 
recovery on policy covering operation of any automobile except one owned by 
plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Clement L. Shinn, Judge. 

Action by Carl R. Williams against the General Insurance Company of America 
and the General Casualty Company. From an adverse judgment, the General Cas- 
ualty Company appeals. 

Affirmed. 

Prior opinion, 58 P.(2d) 189. 

C. A. Pinkham and Kidd, Schell & Delamer, all of Los Angeles, for appellant. 

Henry T. Leckman, Jennings & Belcher and Frank B. Belcher, all of Los 
Angeles (Louis E. Kearney, of Los Angeles, of counsel), for respondent. 

THOMPSON, Justice. 

This is an appeal from a judgment in favor of plaintiff and against the defend- 
ant General Casualty Company in an action based upon a policy of automobile 
liability insurance. The policy was in the usual form, but in particular covered the 
operation of any automobile with the permission of the owner except one owned in 
whole or in part by the plaintiff or any member of his household. 

It was alleged that while the policy was in force and effect plaintiff was operat- 
ing an automobile with the consent of the owner, which automobile was not owned 
in whole or in part by plaintiff or any member of his household; that while so 
driving this automobile he collided with one Robert Young; that thereafter Robert 
Young filed an action and recovered a judgment against plaintiff herein, Carl R. 
Williams: that Carl R. Williams had paid the judgment; and that demand had been 
made upon the defendant insurance company for the repayment thereof under the 
terms of the policy, which payment was refused. 

Plaintiff, Williams, prevailed at the trial of the instant case, and the defendant 
insurance company appeals from the judgment. 

It is the contention of appellant that the evidence is insufficient to support the 
finding that plaintiff was not the owner absolutely or in part of the automobile 
being driven by him, and that, even if he were not, he was estopped to deny his 
ownership. Further, it asserts that it did not waive plaintiff’s failure to furnish it 
with a copy of the summons and complaint served upon him, nor was it estopped to 
reply upon such failure as a breach of one of the provisions of the policy, and also 
that plaintiff violated a provision of the policy by giving false information. 

In examining these contentions, it is important to note at the very beginning 
that when the case was called for trial the following occurred: 

“The Court: As I understand, I have only two issues, one is the question aris- 
ing out of the ownership of the automobile; and the other is the question whether 
the defendant has waived its right under the policy to have the papers turned over 
to it. So that, with that understanding, it would seem to be unnecessary to spend 
any further time going through these particular allegations of the pleadings.” 

“Plaintiff's Counsel: That is my understanding of the matter. Is that yours?” 

“Defendant's Counsel: That is perfectly clear.” 

[1] This stipulation followed shortly after an exchange between counsel, 
wherein plaintiff’s attorney asserted that the only issued involved “was whether Mr. 
Williams owned in full or in part the automobile which he was driving at the time 
the accident occurred,” to which defense counsel replied: “Except that you will find 
the last affirmative defense, to the effect that the plaintiff failed, refused or neglected 
to turn over the papers in this action to the company; as to that I understand you 
are claiming an estoppel.” It is obvious, therefore, that the case was tried upon 
the theory that whether plaintiff was the owner of the automobile and whether 
appellant had waived the right to have the papers turned over to it were the only 
two issues left to be determined. 
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|2, 3] With this preliminary premise, we may turn to the first contention, which 
is, in effect, that plaintiff was the owner in part at least of the automobile. He 
testified positively and in detail to the contrary, reciting the circumstances under 
which the car was rented. He was corroborated by disinterested witnesses. It 
is true that in the statement written by a representative of the appellant while 
interviewing plaintiff and signed by the latter there was a declaration that he had 
purchased the car, although the pink slip was still in the possession of and the car 
was registered in the name of designated second hand dealers. It is not neces- 
sary at this juncture to recite more of the testimony. It is apparent that there 
was support for the finding of the court that plaintiff was not the owner in whole 
or in part of the automobile. A conflict between the testimony of a witness and 
statements previously made by him presents a question to the jury or trier of 
facts, and it is not the province of the appellate tribunal, under ordinary circum- 
stances, to interfere therewith. Miller v. Schimming, 129 Cal. App. 171, 18 P.(2d) 
357; Smarda v. Fruit Growers’ Supply Co., 1 Cal. App. (2d) 265, 36 P.(2d) 701, and 
Keyser v. San Diego Electric Railway Co. (Cal. App.) 60 P.(2d) 136. 

[4, 5] With respect to the second contention of appellant to the effect that 

respondent was estopped to deny that he was the owner in part of the automobile, 
by reason of having signed the statement to which we have made reference, we 
must revert to the fact that such an issue was excluded by the stipulation defining 
them, and must mention the further fact that no estoppel was pleaded by the defend- 
ant appellant. Appellant, however, argues that it was not bound to assume that 
plaintiff would testify contrary to the written statement, hence it was not required to 
plead estoppel as a defense, but might avail itself of the principle of equitable 
estoppel to deny the fact. We cannot agree with this assertion in the present case 
nor concur in the contention that the case of Kenny v. Christianson, 200 Cal. 419, 253 
P. 715, 50 A. L. R. 1297, is applicable or controlling. At no time in the course of 
the proceedings was the appellant misled or lulled into a sense of security by any 
act of the plaintiff. Even before the action to recover a judgment for damages was 
brought against plaintiff by the victim of the collision, the appellant was fully 
apprised by plaintiff that he entirely repudiated the statement contained in the writ- 
ing that he owned an interest in the automobile. Not only did the plaintiff testify 
to that effect, but the appellant’s own investigator admitted as much on the wit- 
ness stand on at least three occasions. The evidence further discloses that appellant’s 
independent investigation also revealed through other sources of information that 
the automobile belonged to and was registered in the name of the used car dealers 
from whom plaintiff rented it. It was consequently advised through other sources 
that plaintiff would probably rely upon his repudiation of the statement in the 
writing. It follows, under all the circumstances of the case, that appellant should 
not now be permitted to assert that plaintiff was estopped to deny his ownership 
of the automobile and further that there was in truth no estoppel established by 
the evidence, for the reason that all the elements thereof were not proved. Bank 
of America v. Pacific Ready-Cut Homes, 122 Cal. App. 554, 10 P.(2d) 478, and cases 
cited. 
_ [6] We may, therefore, turn to an examination of the contention that appel- 
lant had not waived the delivery to it of the copy of the summons and complaint 
served on plaintiff on July 23, 1932. Prior to that date, and on June 28th, appellant 
notified plaintiff that it disclaimed all liability and, in answer to a letter from 
plaintiff's counsel of date July 23d, advising it of the above action, the appellant 
stated that it was not in any manner obligated to Mr. Williams and was not called 
upon to make any defense and was notifying him accordingly “in order that Mr. 
Williams” might “take such steps as he” deemed “necessary to protect his inter- 
ests in the premises.” It thus appears that the delivery of the copy of the summons 
and complaint would have been an idle and useless act. In fact, the letter to which 
we have just referred was intended to advise plaintiff of the futility of such delivery 
and that he was to defend himself. The case is thus brought within the rule 
announced in Bachman v. Independence Indemnity Co., 112 Cal. App. 465, 470, 297 
r. 110, 298 P. 57. See, also, Farnum v. Phoenix Insurance Co., 83 Cal. 246, 23 P. 
869, 17 Am. St. Rep. 233; Paez v. Mutual Indemnity Accident, Health & Life Ins 
Lo, 116 Cal. App. 654, 3 P.(2d) 69; Enfantino v. U. S. Fire Ins. Co., 116 Cal. App. 
29,3 P.(2d) 331. 


[7] It is difficult to see how appellant can advance the last contention that plain- 
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tiff violated the terms of the policy by giving it information that he was the owner 
ir part of the automobile in the face of the stipulation concerning the issues before 
the trial court. However, we think it unnecessary to recite in detail the circum- 
stances related by plaintiff to support his testimony that he did not read the state- 
ment to the effect that he owned an interest in the automobile before he appended 
his signature, because the section of the policy claimed to be violated is that which 
is known as the “cooperation clause” and which requires the assured upon the 
“occurrence of an accident” to give the fullest information obtainable to the insurer. 
There is no contention here that plaintiff did not give all the information possible 
respecting the occurrence of the accident. Assuming only that the clause cov- 
ered the information concerning the ownership, and assuming that plaintiff did say 
(which he denies) to the investigator that he owned an interest, the appellant suf- 
fered no prejudice because of the repudiation which shortly followed and for the 
reasons we have heretofore discussed. 
It follows that the judgment should be, and it is hereby, affirmed. 


We concur: Waste, C. J.; Shenk, J.; Curtis, J.; Seawell, J.; Langdon, J. 
FOGARTY v. FIDELITY & CASUALTY CO. 


Supreme Court of Errors of Connecticut. Dec. 1, 1936. 
188 Atlantic Reporter 481. 
2. COLLISION. 


Loss of truck, due to collision and upset caused by fire, is within clause 
“excluding damage by fire” in policy insuring against loss of truck caused by col- 
lision or upset, excluding damage by fire. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

3. COLLISION. 


Court would hesitate to adopt such construction of policy, insuring against loss 
of truck due to collision or upset, as would defeat natural assumption of insured, 


who also took out policy covering loss of truck by fire, that he was protected against 
loss thereof as result of collision and upset caused by fire. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. FIRE. va 
Policy insuring against loss by fire covers every loss, damage, or injury proxi- 
mately caused by fire and every loss necessarily following directly and immediately 
from such peril or necessarily from judicially admissible and surrounding circum- 
stances, operation and influence of which could not be avoided. 


(For other cases, see Insurance, Dec. Dig. § 421.) 
5. LOSS BY FIRE. 


To constitute “loss by fire” within insurance policy, identical property insured 
or part thereof need not be consumed, burned, or even ignited, but loss directly 
resulting from ignition or burning or from bona fide efforts, justified by circum- 


stances, to save property, is “loss by fire.” 


(For other cases, see Insurance, Dec. Dig. § 421.) 
6. EXCLUSION. 


Loss of truck, destroyed by fire after veering from highway and plunging down 
embankment when driver became frightened and lost control as result of out- 
burst of flame in cab, held “damage by fire” within clause of policy insuring against 
loss of truck: by collision or upset, “excluding damage by fire;” such flame being 


“hostile fire,” though it did not actually damage truck. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Superior Court, Hartford County; Newell Jennings, Judge. 


_Action by Arthur A. Fogarty against the Fidelity & Casualty Company on 4 
policy insuring plaintiff’s truck against damage from collision or upset. From 4a 
judgment for plaintiff after trial to the court, defendant appeals. 


Error, judgment set aside, and case remanded with direction to enter judgment 
for defendant. 


For opinion on former appeal, see 180 A. 458, 120 Conn. 296. 

Argued before Maltbie, C. J., and Hinman, Banks, Avery, and Brown, JJ. 
Joseph F. Berry and Olcott D. Smith, both of Hartford, for appellant 
Wallace W. Brown, of Hartford, for appellee. 
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Ma.taiz, Chief Justice. 

A truck belonging to the plaintiff was being driven along a state highway in 
Massachusetts by one of his employees when a flame suddenly flashed up into the 
driving cab. The truck veered across the highway and plunged down a steep 
embankment to the ground at the bottom, fire ensued, and the truck was completely 
destroyed. The plaintiff had a policy of fire insurance covering the truck, and 
also the policy which is the basis of the present action, and which insured him 
against loss resulting from its collision or upset. The company which issued the 
fire insurance policy paid the plaintiff for the entire loss, taking from him an 
agreement wherein he assigned to it his rights under the policy upon which this 
unit is founded, with authority to bring an action in his name. In the policy the 
defendant agreed: “To insure the Assured against loss on account of damages to, 
or loss of, any automobile described in Declaration 5, including operating equipment 
while attached thereto, if caused by collision with any object or by upset (exclud- 
ing damage by fire, fire damage unless other damage is coincident, and any loss or 
damage caused directly or indirectly by any accident excluded under the policy 
as a cause of bodily injury or death), provided always that the Company may 
replace or repair the damaged property or pay in money its intrinsic value at the 
time of the accident.” 

The action was before us at a previous term, the plaintiff having appealed 
from a judgment rendered for the defendant, and we found error and remanded the 
case for a new trial, Fogarty v. Fidelity & Casualty Co., 120 Conn. 296, 180 A. 458. 
We then held that as the defendant had not pleaded the clause excluding damage 
by fire, the effect of that provision was excluded from consideration. After the 
case was remanded, the defendant filed an amendment to its answer, reciting that 
provision and substantially alleging that the damage suffered by the plaintiff was 
within its terms and so not covered by the policy. The court on retrial gave judg- 
ment for the plaintiff, and the defendant has appealed. 

At the retrial the case was heard upon the basis of the evidence produced at 
the original trial with certain additional evidence offered by the parties. The 
finding states the following facts: As the truck was proceeding along the highway, 
a bright flame flashed suddenly into the driving cab, coming up from its bottom, 
slightly ahead and slightly to the right of the driver. No warning preceded the 
outburst of flame, either in the way of smoke, odor, or otherwise. It was insufficient 
to burn or even to singe the driver or his clothing. While its origin is not definitely 
known, it probably was due to the ignition of oil or grease accumulated in the 
vicinity of the engine from heat or a spark thrown off by a dry bearing. The out- 


burst of flame frightened the driver and caused him to lose control of the truck. 
The truck veered across the highway, plunged over a very steep embankment, and 
fell in upset condition to hard and rocky ground some 75 to 100 feet below, the 
driver, however, escaping from the truck at the start of its fall. The course of the 
truck in veering off the road was due entirely to and proximately caused by the 
fire coming into the cab. As a result of its impact with the ground, the truck was 
completely wrecked and rendered worthless. By reason of the fall of the truck, 
the gasoline contained in its tanks was ignited and a general fire ensued which 
eventually consumed all combustible material forming a part of it. In order to have 
exploded, the gasoline in the tanks by the application of external heat, a tempera- 
ture of about 800 degrees applied to them for about one minute would be required. 
It would not be possible for a fire to run up the feed line containing gasoline, 
broken or otherwise, into the tanks. 


This finding differs in material aspects from that before us at the previous 


trial. There it was found that the fire in the cab was a great sheet of flame and 
that the truck was ablaze from the time the flame came into the cab and while the 
truck went down the bank, and when it reached the bottom an explosion occurred ; 
while it is here found that the flame in the cab was insufficient to burn or even 
singe the driver or his clothing, and there is no finding that the flame continued to 


burn from the time it first burst into the cab and while the truck plunged down the 


bank. The defendant in its assignments of error attacks most of the findings now 

lore us with reference to the way in which the loss came about, and asks to have 
substituted findings like those made as a result of the former trial, to the effect that 
the fire which broke out in the cab was a great sheet of flame which enveloped the 
inside of it and that the truck was ablaze from the time the flame first burst out, all 


the time it was going down the embankment; also, that at some time during the con- 
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tinuance of the fire an explosion occurred; that during the fall or at some time dur- 
ing the fire the gasoline in the tanks ignited; that the truck was totally destroyed as 
a result of the fire; and that while some damage was done to the truck by reason 
of its striking the ground and upsetting after it went down the embankment this 
was slight, and the fire so far as could be determined caused all of the damage 
suffered. 

{1] The only witness of the occurrences in question was the driver of the 
car, and in view of the nature of the accident, the fact that he jumped or was 
thrown from the truck, and his own admission that he was frightened, the trial 
court might reasonably question the accuracy of his testimony in every detail. His 
evidence could be taken as not fairly supporting the description of the flame in the 
cab which the defendant seeks to have incorporated in the finding, and while in 
reply to a leading question on cross-examination he did state that the fire continued 
from the time the flame burst out in the cab until the truck was consumed, the 
trial court could reasonably refuse to accept that testimony, particularly in view of 
the nature and position of that flame and the method of construction of the truck. 
For the rest, the findings of the trial court are largely based upon inferences which 
it could reasonably draw from the circumstances of the oecurrence, supported in 
part by certain expert testimony offered by the plaintiff, and we cannot say that its 
findings, though differing from those reached at the previous trial, were not based 
upon reasonable probability. That being so, the finding must stand as made. Judd 
v. Coe & Co., 117 Conn. 510, 512, 169 A. 270. 

[2] The plaintiff was entitled to recover unless the loss was within the clause 
“excluding damage by fire.” Fogarty v. Fidelity & Casualty Co., 120 Conn. 296, 
304, 180 A. 458. This provision, as the defendant concedes, would not exclude loss 
by fire where the fire resulted from a collision or upset within the terms of the 
policy. Howard Fire Ins. Co. v. Norwich & N. Y. Transp. Co., 79 U. S. (12 Wall.) 
194, 200, 20 IL. Ed. 378; German Savings & Loan Soc. v. Commercial Union Assur. 
Co., Ltd. (C. C. A.) 187 F. 758; Bird v. St. Paul Fire & Marine Ins. Co., 224 N. Y. 
47, 55, 120 N. E. 86, 13 A. L. R. 875; notes, 13 A. L. R. 883, 65 A. L. R. 934. The 
clause, if it is to amount to anything in a case like this, must, then, refer to a fire 
which was not caused by collision or upset. Upon the principle to which we have 
just referred, if the collision and upset was caused by the fire, loss due to the 
former would be attributed to the fire and included within the excluding clause. 
Norwich & N. Y. Transp. Co. v. Western Massachusetts Ins. Co., 34 Conn. 561, Fed. 
Cas. No. 10,363. 

[3-5] It is true, as we pointed out when the case was before us at the previous 
term, that we would hesitate to adopt a construction of the policy before us which 
would defeat the natural assumption of an assured that he was protected against 
such a loss as that suffered here where he had taken out two policies of insurance, 
one covering loss by fire which injured or destroyed the truck, and the other 
covering loss due to collision or upset. We have, however, no need to consider the 
situation which might be presented if the fire which occurred in the cab in this 
case was one which was not within the coverage of an ordinary fire policy. ‘What- 
ever may be held to be the meaning of the word ‘fire’ in any particular case before 
the court, a policy insuring against losses by fire will cover every loss, damage, or 
injury to the insured property of which ‘fire’ is the proximate cause. It includes 
every loss necessarily following from the occurrence of a fire, if it arises directly 
and immediately frem the peril, or necessarily from judicially admissible and sur- 
rounding circumstances, the operation and influence of which could not be avoided. 
It is not necessary that the identical property, or even any part of it, be consumed 
or burned, or even ignited. If the loss be the direct effect of ignition or burning, or 
the result of bona fide efforts, justified by the circumstances, to save property, as 
in the case of removal of goods, the destruction of buildings to prevent the spread 
of a conflagration, the use of water to extinguish the fire, it is a loss by fire.” 5 
Couch, Insurance, p. 4398. “The fire, however, may be the proximate, that is, the 
dominant and efficient cause of the loss though it starts outside the premises insured 
and never extends to them in the form of combustion.” Richards, Law of Insur- 
ance (4th Ed.) p. 330. 

In Russell v. German Fire Ins. Co., 100 Minn. 528, 111 N. W. 400, 10 L. R. A. 
(N. S.) 326, the plaintiff's building was injured by the collapse of a wall upon the 
adjoining property, due to the burning of that property, and a judgment entitling 
the plaintiff to recover the loss from the defendant, which had insured his building 
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against loss or damage by fire, was sustained, though the wall fell in a windstorm 
occurring seven days after the fire. In City Fire Ins. Co. v. Corlies, 21 Wend. (N. 
Y.) 367, 34 Am. Dec, 258, the plaintiff recovered upon a policy of fire insurance upon 
goods where they were destroyed by the blowing up, with gunpowder, of the build- 
ing where they were stored, in the attempt to stay the conflagration. Recovery may 
be had on a fire insurance policy covering goods where the loss occurs in the course 
of their removal due to the apprehension that they may be damaged by a fire; 
Case v. Hartford Fire Ins. Co., 13 Ill. 676; even though the fire never reaches the 
portion of the building where they were located; Hillier v. Allegheny Mutual Ins. 
Co., 3 Pa. 470, 45 Am. Dec. 656; and though the loss was due to the theft of the 
goods. Witherell v. Maine Ins. Co., 49 Me. 200; 6 Cooley, Briefs on Insurance (2d 
Ed.) p. 4944. See, also, Lynn Gas & Electric Co. v. Meridan Fire Ins. Co., 158 
Mass. 570, 33 N. E. 690, 20 L. R. A. 297, 35 Am. St. Rep. 540; New York & B. D. 
Express Co. v. Traders’ & Mechanics’ Ins. Co., 132 Mass. 377, 42 Am. Rep. 440; 
Brady v. Northwestern Ins. Co., 11 Mich. 425; Magoun vy. New England Marine 
Ins. Co., Fed. Cas. No. 8,961, 1 Story, 157, 164. 

[6] In the instant case there is no evidence that the fire which flashed up into 
the cab did any damage to the truck and it is probable, as we pointed out when the 
case was before us at the previous term, that no appreciable damage did result. But 
this flame was different from and more than a lighted match, cigar, gas jet, and 
the like, which have been held not to constitute “fire” within the terms of insurance 
policies. Mitchell v. Potomac Ins. Co., 183 U. S. 42, 52, 22 S. Ct. 22, 46 L. Ed. 74; 
Briggs v. North American Mercantile Ins. Co., 53 N. Y. 446, 449. Though it did 
not in fact damage the truck, it was in every sense a hostile fire, and might quite 
possibly have done so had the truck remained upon the highway. Lavitt v. Hart- 
ford County Mutual Fire Ins. Co., 105 Conn. 729, 734, 136 A. 572: Cole v. United 
States Fire Ins. Co., 265 Mich. 246, 250, 251 N. W. 400. The finding of the court 
shows that there was a direct chain of causation starting with the outburst of flame 
in the cab and resulting in the veering of the car, its plunge down the embankment, 
the fire which followed, and the ultimate destruction of the truck. The entire loss 
was one which would be covered by an ordinary policy of fire insurance upon the 
truck, It necessarily follows that that loss was “damage by fire” within the exclud- 
ing clause of the policy before us and that the defendant is not liable for it. 

There is error; the judgment is set aside and the case remanded with direction 
to enter judgment for the defendant. 

In this opinion, the other Judges concurred. 


MORGAN v. NEW YORK CASUALTY CO. No. 25795. 
Court of Appeals of Georgia, Division No. 2. Nov. 23, 1936. 
188 Southeastern Reporter 581. 
1. CONSTRUCTION. 

Liahility policy covering coal truck wherein insurer agreed to pay all claims for 
damages resulting from use of truck in transportation of merchandise, including 
loading and unloading, and to defend suits for damages, even if groundless, on behalf 
of insured, should be given reasonable construction in accordance with intention of 
parties 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2, MAINTENANCE OR USE. 

Under liability policy covering coal truck, wherein insurer agreed to pay claims 
against insured for damages resulting from use of truck in transportation of 
materials, including loading and unloading, and to defend suits for damages, even 
if groundless, in name of insured, insurer would be liable to defend only suits 
for damages resulting from maintenance or use of truck, as provided in policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. DUTY TO DEFEND. 

Insurer under liability policy requiring insurer to defend actions against insured 
on claims arising out of operation of insured’s coal truck, including loading and 
unloading, held not liable to insured for failure to defend action against insured for 
injuries received by third person in fall into open coal chute into which insured’s 
employees were unloading coal, in absence of reference to truck covered by policy 
in pleadings of plaintiff in such action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
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Error from Munipical Court of Atlanta, Appellate Division. 

Action by W. W. Morgan against the New York Casualty Company. To review 
a judgment of the Appellate Division of the Municipal Court of Atlanta, affirming 
a judgment of the Municipal Court of Atlanta, sustaining a general demurrer to the 
plaintiff’s petition, the plaintiff brings error. 

Judgment of the Appellate Division affirmed. — 

J. Wightman Bowden, of Atlanta, for plaintiff in error. 

Sidney Smith and Jas. N. Frazer, both of Atlanta, for defendant in error. 


Syllabus Opinion by the Court. 

Sutton, Judge. 

This is a suit by W. W. Morgan against New York Casualty Company in which 
he alleges substantially as follows: “On October 31, 1931, the defendant company 
entered into a contract of insurance with him covering a certain Chevrolet automo- 
bile truck, whereby it contracted among other things, to insure the plaintiff for a 
period of twelve months because of liability resulting from bodily injuries, and to 
pay all claims which the insured might become liable to pay as damages, either 
direct or consequential, resulting by reason of the use of said truck in the trans- 
portation of materials or merchandise, including loading and unloading, and agreed 
“to defend suits for damages, even if groundless, in the name and on behalf of the 
assured”; that, when this policy was issued, he was a member of a partnership 
which was engaged in the retail coal business, and that he was and is liable for all 
obligations of said partnership, whether arising ex contractu or ex delicto, if arising 
from the negligence of the employees of the partnership in the discharge of the 
partnership business; that on February 16, 1932, a suit for bodily injuries, resulting 
from a pedestrian falling into an open coal chute into which the agent and employees 
of the said partnership were unloading coal, was filed by J. O. Freeman against 
the partnership of which the plaintiff was a member, and which suit was voluntarily 
dismissed by the plaintiff therein on May 15, 1935; that, when the said suit was filed 
against the partnership, notice thereof was given to the defendant company, calling 
upon it to come into court and defend the suit, which the company failed and refused 
to do; that, on account of the refusal of the insurance company to defend that suit, 
W. W. Morgan was forced: to employ counsel to defend it at a cost to Morgan 
of $100, for which he sues in this case, and also claims an additional $100 for bring- 
ing the present suit. By way of amendment, the plaintiff attached to his petition 
a copy of the insurance policy, and also a copy of the suit of J. O. Freeman against 
Rex Fuel Company, a copartnership, of which Morgan was a partner. The defend- 
ant answered and demurred. The judge sustained the general demurrer and dis- 
missed the plaintiff’s petition. That judgment was affirmed by the appellate division 
of the municipal court of Atlanta, and the plaintiff excepted. 

[1-3] 1. The insurance company, by its policy contract, agreed to insure W. W. 
Morgan, operating as Rex Fuel Company, for any sums he might become liable to 
pay as damages, either direct or consequential, imposed by law, by reason of the 
ownership, maintenance, or use of a Chevrolet automobile truck, described in said 
policy, for the transportation of materials or merchandise incidental to the assured’s 
business, including loading and unloading, and, in the name and on behalf of the 
assured, to defend suits for damages, even if groundless. This contract of insurance 
should be given a reasonable construction in accordance with the intention of the 
parties, and so as to carry out and accomplish the object and purposes thereof. A 
suit which the insurance company would be liable to defend, under the terms of the 
policy, would have to be one for damages resulting from the maintenance or use of 
the truck as provided for in said policy. The plaintiff's case is based on the suit ot 
J. O. Freeman against Rex Fuel Company, a co-partnership, a copy of which suit 1s 
attached to the petition, it being contended by the plaintiff that the insurance com- 
nenv was liable to defend that suit when he gave it notice thereof, and because ot 
its failure to do so he is entitled to recover for the amount expended by him in 
defending the suit. The pertinent allegations in Freeman’s petition as to how he 
was injured are: “That said defendant was on the 31st day of December, 1931, 
by its agents, servants and employees delivering coal to the Massell Realty Com- 
pany through a coal chute on the sidewalk on Fairlie Street, just off Walton Street. 
in the City of Atlanta, and that said agent, servants and employees left said coal 
chute unattended, and about 6 o'clock p. m. your petitioner was walking along said 
sidewalk after dark on said date, and due to the poorly lighted condition of said 
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street, petitioner feel into said coal chute, injuring and damaging himself in the 
amount set out above. * * * That said defendant was negligent in leaving said coal 
chute open and unattended, and in not placing a rail around the same, and in not 
placing a red light, or other warning, at or near said coal chute to warn pedestrians 
of the danger.” 

It will be noted that the automobile truck is in no way mentioned or referred to 
in the Freeman suit. Nor does he claim therein that his injuries resulted from the 
negligent operation or use of the said truck in any way. But he alleges that his 
injuries were caused by the negligence of the agents and employees of the Rex Fuel 
Company in leaving the coal chute on the sidewalk open and unattended and by not 
placing a railing around the same or a red light or other warning to warn pedestrians 
of the danger, and that he fell into this coal chute after dark and was injured. 
So far as the allegations of the Freeman petition show, coal may have been hauled 
to the coal chute in a wagon or rolled there in a wheelbarrow. In other words, 
there is nothing in that suit that in any way connects the use of the automobile 
truck, covered in the insurance contract, with the open coal chute; and it was that 
suit which the plaintiff in the present case (who was a member of the defendant 
co-partnership in that case) called upon the insurance company to defend. So it 
clearly appears from the allegations of the Freeman petition that the proximate 
cause of his injuries was not from the use or operation of the truck in transporting 
materials or merchandise or loading or unloading, but that the proximate cause of 
his injuries was his falling into the open and unattended coal chute, as therein 
alleged. The insurance company would not be bound to defend a suit, although 
groundless, unless in some way the injuries resulted from the maintenance or use 
of the automobile truck. This the Freeman suit did not show. Therefore the 
judge of the municipal court of Atlanta properly sustained the general demurrer 
to the plaintiff’s petition, and the judgment of the appellate division of that court 
in afirming the same was not error. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


RICHEY, For Use of NATIONAL FIRE INS. CO. OF HARTFORD v. 
HARDWARE MUT. CASUALTY CO. Gen. No. 9122. 
Appellate Court of Illinois. Second District. Nov. 30, 1936. 
5 Northeastern Reporter (2d) 110. 
OCCUPATION. 


Under fire policy insuring against loss caused through work in conduct of busi- 
ness of operating automobile sales agency, public garage, and automobile repair 
shop, insurer held not liable for loss sustained by insured who, while engaged in 
grinding feed for hire, caused gas engine to ignite, which ignition set fire to barn 
in which grinding was being done. : 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from Circuit Court, Henderson County; Riley E. Stevens, Judge. 

Action by T. A. Richey, for the use of the National Fire Insurance Company of 
Hartford, against the Hardware Mutual Casualty Company, as a garnishment 
action to recover.a judgment which the National Fire Insurance Company had 
obtained against Richey. who caused a fire loss which the company paid under a 
fire policy. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Burrel Barash, of Galesburg, for appellant. 

M. E. Nolan, of Oquawka, for appellee. 

HurrMaAn, Presiding Judge. 

Opinion for publication in abstract only. 


PARK v. NATIONAL CASUALTY CO. No. 43522. 
Supreme Court of Iowa. Nov. 24. 1936. 
270 Northwestern Reporter 23. 


CONSIDERATION. 

Where, as occasion arose for filling an engagement, some member of orchestra 
would voluntarily drive his automobile carrying himself and other members and 
would receive 41% cents per mile traveled, which allowance was made not to permit 
member driving automobile to make profit but to cover cost of operating automobile, 
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member driving automobile was not carrying other members for “consideration” 
within exclusion provision of automobile liability policy, but injured member obtain- 
ing judgment from driver could recover from driver’s insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Polk County; O. S. Franklin, Judge. 

Law action against public liability insurer upon a judgment recovered by plain- 
tiff against the insured. Defense made that there was no coverage by the policy on 
grounds that plaintiff was being carried as a passenger for a consideration. From a 
judgment for plaintiff defendant appealed. 

Affirmed. 

Putnam, Putnam, Fillmore & Putnam, of Des Moines, for appellee. 

Bradshaw, Fowler, Proctor & Fairgrave and Howard Steele, all of Des Moines, 
for appellant. 

RICHARDS, Justice. 

Defendant herein was the public liability insurance carrier of W. F. Craig and 
W. F. Craig, Jr., in the use of certain automobile. Plaintiff, Harlan Park, recoy- 
ered a judgment against the Craigs in an action founded upon the alleged negligence 
and recklessness in the operation of the automobile while plaintiff was riding 
therein. The action now before us was brought against defendant insurer to 
recover the amount of such judgment. There was a trial before a jury. At the 
close of the testimony each party moved for a directed verdict, whereupon it was 
stipulated that “As the record now stands it is a question of law for the court, and 
that the jury may be and is hereby excused, and the court may enter judgment in 
accordance with its ruling upon the motions without a formal verdict being returned 
by the jury.” Plaintiff's motion was sustained, defendant’s was overruled, and 
judgment was rendered against defendant and it has appealed. 

Defendant assigns as error the overruling of its motion for a directed verdict 
and the sustaining of plaintiff’s like motion. The complaint is that the evidence con- 
clusively shows that at the time of plaintiff’s injuries the insured automobile was 
being used for the purpose of carrying passengers for a consideration, which use 
appellant says was specifically excluded from coverage by the terms of the policy. 
The alleged excluding terms consist of provisions in the policy that the purposes of 
use as defined in the policy shall exclude the renting or livery use of the automobile 
and the carrying of passengers for a consideration, and that the automobile shall 
be insured for renting, livery, carrying passengers for a consideration, the business 
of demonstrating or testing, or the towing of any trailer, only when such uses are 
definitely declared and rated. Such uses were not declared or rated in the policy. 

The evidence respecting the use of the car at time of plaintiff’s injuries shows the 
following. For some time one Shuey had been managing an orchestra of ten mem- 
bers, all students at Iowa State College at Ames, including plaintiff Park and W. F. 
Craig, Jr. The orchestra made a practice of playing on week-ends at dances through- 
out the state, receiving compensation for its services. The members did not rely 
upon the orchestra for a livelihood, and their purpose was partly recreational. 
Ordinarily in filling engagements at places distant from Ames two automobiles were 
used. One belonging to Shuey was equipped with a trailer for conveyance of the 
instruments. The other car was furnished by one or another of the orchestra mem- 
bers. There was an understanding that from the proceeds of each engagement 5% 
cents per mile traveled was to be paid to Shuey and 4% cents per mile to whichever 
member furnished the additional car, making a total of 10 cents per mile. The 
larger amount to be paid Shuey was on account of the trailer. Pursuant to_this 
arrangement W. F. Craig, Jr., drove the insured car from Ames to Grinnell on May 
20, 1934, transporting besides himself five members of the orchestra, Shuey con- 
veying the others. Out of the orchestra’s proceeds for playing at the dance Craig 
was paid at Grinnell $6.30, being 4% cents per mile for 140 miles. After deduction 
of this amount and Shuey’s 5% cents per mile, and taxes, there was distributed 
about $5.50 to each member of the orchestra, excepting that Shuey drew double 
that amount. It was on the return trip to Ames that plaintiff sustained his injuries, 
riding in the Craig car. The members had fixed the aggregate of 10 cents per 
mile as an arbitrary figure and this method was chosen by them because it was 
easier to set this fixed amount, which approximated the actual cost of operating the 
cars, than figuring out the exact cost of gas, oil, and wear and tear on the tires. It 
was not the intention of the manager, Shuey, to pay. anything more than the cost of 
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operation, and he testified that in his opinion he was receiving not more than the 
actual cost of operating the car. The main purpose of Shuey in making the trip to 
Grinnell was to fill an engagement to play at a dance, for remuneration and recrea- 
tion. Shuey testified he would not have taken his car had he not been playing in the 
orchestra, and that the 5% cents per mile was insufficient as an incentive to make the 
trip, and that. he would have taken his car regardless of the amount of mileage 
received. He also testified that the orchestra operated on a mutual basis in which 
the members shared in the expenses and profits and that whoever furnished his car 
contributed his share toward the amount he was allowed in operating it. The evi- 
dence shows that the manner in which the members of the orchestra arrived at the 
figures of 4% and 5% cents per mile was by approximation, and the figures were 
based on their belief as to what it would cost to operate the cars including gas, oil, 
depreciation on the tires and on the car. It also appears that neither Shuey nor 
Craig ever conveyed any members of the orchestra to dance engagements when they 
were not playing in the orchestra. The members thought it was not fair for one 
member, just because he had his car, “to have to go in the hole.” It was the testi- 
mony of Craig, Jr., that his main purpose in making the trip to Grinnell was to 
enable himself and the orchestra to play at the dance, and that the main purpose was 
not the transportation of the members. He testified he would not have taken his car 
had he not been playing in the orchestra because he did not believe the money he 
received for transportation would be enough to pay the expense of operation, it 
being his opinion that the car could not be operated for 4% cents per mile. He also 
testified that it was not his intention to make any profit but received the money to 
apply on the expense of operating the car so that he could receive the same amount 
for playing at the dance as the other members. He also testified his purpose in driv- 
ing to Grinnell was largely recreational, that the money received was secondary; 
that the 444 cents per mile was not of itself sufficient incentive to make the trip 
had he not been playing in the orchestra. There was no agreement that Craig should 
be paid solely for gas and oil, but the agreement was that the orchestra would pay 
the operating expenses and that was agreed upon as being 4% cents per mile. There 
was evidence by stipulation that it would cost 7 cents per mile to rent a sedan car 
without a driver for the trip from Ames and that the round trip bus fare would 
have been $3.25 per person. 


_ In Askowith v. Massell, 260 Mass. 202, 156 N. E. 875, 876, the insured automo- 
bile owner and others contemplating a fishing expedition agreed that they would 
divide the expenses, including the payment by each member of a proportionate 
share of the costs of gasoline, oil, and garage bill in the use of the car on the trip. 
The question was whether under this arrangement plaintiff, one of the expeditionists, 
injured on the trip, was a guest of the car owner. From the opinion: “It was agreed 
that the expenses should be divided between them, and that each member also should 
pay a proportionate share of the cost for gasoline, oil and garage bills. The plaintiff 
paid his share of the operating expenses to the defendant [car owner], who also 
contributed his part and made no other charge for the transportation.” The opinion 
further says: “There was no evidence that the plaintiff was a ‘gratuitous guest,’ nor 
was he a passenger for hire. The automobile was not being operated under a con- 
tract express or implied that the defendant should be paid for transportation as a 
separate and distinct charge. It was uncontroverted that the understanding of the 
members of the party which included the defendant was that only the charges for 
gasoline, oil and garage bills incurred for their common benefit comprised the cost 
of the trip which was to be shared equally. The exceptions state, ‘It was agreed 
among the members of the party that the expenses of the trip should be divided 
between them,’ and nothing appears which gives any support to the contention that 
because the defendant contributed the use of his car under the conditions described 
he became a carrier for hire.” The Askowith Case, supra, is referred to in the 
later case of Sleeper v. Massachusetts Bonding & Ins. Co., 283 Mass. 511, 186 N. E. 
778, 780, in these words : “In Askowith v. Massell, 260 Mass. 202, 156 N. E. 875, the 
division of the expense of operating an automobile among the members of a fishing 
party was held non-contractual, and consequently the passengers were within the 
class of guests. There is nothing in the opinion in that case inconsistent with what 
is here decided.” In the Sleeper Case, just referred to, plaintiff's decedent was 
killed while being transported in an automobile to a designated town under an 
agreement that decedent would pay for gas, oil, and meals. There was insurance, 
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the policy containing the same provision as in the instant case. The opinion states: 
“Stetson [the insured] had no personal pleasure or interest in the journey, but was 
willing to go upon these terms. He received $8 besides his meals.” Also from 
the opinion: “We think that whenever there is a contract, based on valuable con- 
sideration, having as its main purpose the carrying of passengers, the insurer under 
the form of policy in this case does not undertake to indemnify the owner or 
operator against liability for an occurrence during the journey covered by the con- 
tract.” It was held that the insurer was not liable. 


In Gross v. Kubel, 315 Pa. 396, 172 A. 649, 650, 95 A. L. R. 146, the issue was 
whether the insured car was being used in violation of a condition in the policy that 
it should not cover any accident occurring while the automobile was being operated 
“for carrying passengers for hire.” The insured was a member of a basketball team 
that played games in near-by towns. The team generally traveled to and from 
games by bus or rail but sometimes in automobiles owned by the players, in which 
instances the private car owners were paid an amount equivalent to bus fares or 
were compensated for the oil and gasoline and in addition given a small amount for 
the use of the car. Under such arrangement insured was transporting members of 
the team and one other person. The opinion sets out that the trial court, in holding 
that the car was being used within the conditions prohibited in the policy, stated: 
“Under these facts, which are substantially undisputed, it is clear that the defendant 
was operating his car in the transportation of passengers for hire when the accident 
occurred. The arrangement for compensation under which he was carrying his 
passengers was more than a mere reimbursement for the gas and oil used by all in 
common on the trip. It went to the additional extent of compensating him for the 
use of the car. Had he been paid only a sum equivalent to the cost of the gas and 
oil used, a serious question might have arisen as to whether such a payment would 
have constituted a carrying for hire. The additional sum paid to him, however, 
brings the operation of the car squarely within the clause of the policy.” The judg- 
ment of the lower court was affirmed. The Gross Case was interpreted in a later 
Pennsylvania case, namely Orcutt v. Erie Indemnity Co., 114 Pa. Super. 493, 174 A. 
625, 626, in these words: “The insured, a member of a basketball team, was using 
his car for the purpose of transporting the team to another city to engage in a 
contest, and was to be paid an amount equivalent to bus fare, or paid for the cost 
of oil and gasoline and given, in addition, a small amount for the use of the car.” In 
the Orcutt Case just mentioned, the question was whether an insured truck was 
being used for carrying a passenger for a consideration in violation of the same 
terms of an insurance policy as in the case at bar. The insured happened upon the 
scene while plaintiff was requesting a store proprietor to transport plaintiff and his 
painting equipment to another place in the same city. The insured offered to and 
did transport plaintiff, receiving therefor 25 cents, and indicated to plaintiff willing- 
ness to perform like service at a later time. On such later occasion the accident 
occurred in which plaintiff was injured. In the opinion the appellate court notes 
that the two parties were strangers to each other and that there were no circum- 
stances from which an inference could he drawn that either party contemplated the 
work would be performed without charge. It was held that the insurer was not 
liable, 

In Reed v. Bloom, 15 F. Supp. 600, 601, United States District Court. Western 
Division Oklahoma, the same issue arose upon an insurance policy as is in the instant 
case. The insured, the defendant Bloom, intending to drive his car from Oklahoma 
Citv to attend a convention at Des Moines, learned that three other residents of 
Oklahoma Citv purposed to attend the same convention. One of the three had pur- 
chased railroad transportation and another had made reservations. Upon being s0 
apprised Bloom invited the three, one of whom was plaintiff Reed. to make the trip 
in the Bleom car. Nothing was said about expense excepting Bloom’s suggestion 
that they could reduce expenses by occupying the same hotel room in Des Moines. 
The narty of four left Oklahoma City in Bloom’s car at an early hour and stopped 
at Claremore for breakfast where Bloom purchased gas: and oil. After breakfast 
the three riding with Bloom suggested to each other that they should contribute to 
the payment of, or pay for the gasoline and oil. They so advised Bloom, who stated 
he expected nothing of that kind but the three insisted on each paying him $10 
Bloom reluctantly accepted. The approximate cost of gasoline, oil, and storage of 
the car for the trip would have been $40. No one thought of paying more than his 
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proportionate share. Nothing further was said about the expense of the trip. 
Some hours later the car overturned, injuring plaintiff. The opinion contains the 
following: “The authorities seem to draw a distinction between a case where a 
private automobile, under contract and agreement, is used for the purpose of trans- 
porting persons as passengers for a definite sum, and where a private automobile 
is used incidentally for the transportation of persons, and the persons so transported 
contribute a sum for the purchase of oil and gas. In other words, if the owner 
of a private automobile agrees in advance to transport a passenger from one place 
to another for a definite sum, then that is recognized as being within the exclusions 
enumerated in the policy. But if the owner of the private automobile transports a 
person without any contract or agreement to pay for the oil or gas, as a considera- 
tion for the transportation, and voluntarily pays to the owner of the car a sum 
which may or may not be sufficient to pay for the gasoline or oil used on the trip, 
another rule applies.” The opinion then quotes from Cartos v. Hartford Accident 
& Indemnity Co., 160 Va. 505, 169 S. E. 594, as follows: “It may well be, as is sug- 
gested in Indemnity Ins. Co. of North America v. Lee, 232 Ky. 556, 24 S.W.(2d) 
278, that, where persons who are guests in an automobile, or are engaged in a joint 
venture with the owner or operator of the car, put gas in the car or contribute to the 
cost of purchasing gas for the trip which they are making, the owner or operator of 
the car is not carrying passengers for a consideration within the meaning of the 
exception here under consideration. But, wherever the facts are such that the opera- 
tor of the car has cast upon him the duties and high degree of care that a person 
carrying another for compensation owes to the person so carried, the risk of liability 
for injuries arising from the negligence of the operator is excepted from the cover- 
age by the provisions here under consideration.” 

After citing and discussing the case of Indemnity Ins. Co. v. Lee, 232 Ky. 556, 
24S. W. (2d) 278, and Gross v. Kubel, 315 Pa. 396, 172 A. 649, 95 A. L. R. 146, supra, 
and after stating that the court is in thorough sympathy with authorities hold- 
ing that where the owner agreed in advance to transport persons who agreed to pay 
for oil, gasoline, and storage as a consideration for the transportation the insurer 
is relieved under policy provisions as that under discussion, the opinion in the Reed 
Case concludes as follows: “In this case there was no agreement or understanding 
of any nature or character except that the three occupants of the automobile advised 
the owner and driver of the same, at Claremore, Okl., that they felt they should 
assist in paying for the gasoline, and they made a contribution for that purpose. 
Under the authorities, however, which have been submitted to the court, the volun- 
tary offer of the $10 each by the occupants of the automobile and the reluctant 
acceptance thereof by the owner and driver of the automobile, at Claremore, are 
not sufficient to constitute a contract either express or implied to carry passengers 
for hire, nor are these acts sufficient to establish the fact that the defendant Bloom 
was carrying passengers for a consideration.” 

In Clendenning v. Simerman, 220 Iowa 739, 263 N. W. 248, the issue was: 
whether plaintiff's decedent, riding in defendant’s automobile at the time of a high- 
way accident, was there as a guest or by invitation and not for hire within the 
intendment of section 5026-bl, 1931, Code. Upon suggestion of his employer, 
defendant was transporting in his automobile from Keota to Des Moines and return 
the employer’s daughter and plaintiff’s decedent, the reason for the suggestion being 
the inconvenience involved in the employer himself making the trip. Before the 
journey was commenced the employer told defendant to fill his gas tank, which 
was done, the gas being charged to the employer. The amount of such gas is not 
shown but the opinion finds that the distance was considerable and such gas prob- 
ably insufficient for the trip. On the way toward Des Moines the defendant 
delivered for the employer a keg of beer and collected for same. Some days after- 
wards in the hospital defendant offered these proceeds to the employer, the latter 
telling defendant to keen the money, that he might need it. It was held that. in 
receiving a little gas, defendant did not receive compensation for the cost of driving 
the auto on so extended a drive, and that it clearly appeared that the money for 
the beer was not given or loaned as a consideration for transporting the passengers, 
and that plaintiff's decedent was a guest. 

It is apparent that the authorities quite generall? concede that money passing 
from the passenger to the operator of a car, though associated with the carrying 
of the passenger, may or may not be a consideration for such carrying, within the 
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meaning of a policy provision such as we are considering. In making the distinc. 
tion the courts take into consideration not alone the bare transaction but all its 
surrounding circumstances, including among other things the status and relations of 
the parties one’ to another, the existence or lack of common interest, pleasure, or 
benefit in the making of the journey, and the relation of the amount of the money 
to the actual costs of carrying. In the instant case the testimony is that, as occasion 
arose for filling an engagement, some member of the orchestra would voluntarily 
drive his car, carrying himself and other members. There was no contractual 
obligation resting on any member so to do. Apparently mere convenience deter- 
mined which member would drive his car. But on each occasion the resultant bur- 
den on the driver of being out of pocket for the expense was inconsistent with the 
intention of the membership of the orchestra. This intention was that all should 
share equally in the earnings of the orchestra, and without any member “going in 
the hole.” It was to avoid the unfairness and to carry out the intention of equal 
sharing that the arrangement was made that from the proceeds of each dance there 
should be turned over to whichever member happened to have driven his car 4% 
cents per mile traveled. The members estimated and agreed that the cost of driving 
such car amounted to 4% cents per mile. They took into consideration as such cost 
the consumption of gas and oil and the wear on the tires and car. In Clendenning y 
Simerman, 220 Iowa 739, 263 N. W. 248, 252, it was said: “It is a well-known fact 
that the outlay for gasoline is only one of the many expenses incident to ownership 
and operation of an automobile.” The items that were considered in making the 
estimate cannot be said to be extraneous to actual cost. The members after making 
the estimate adopted the allowance of 4% cents per mile so as to avoid the incon- 
venience of keeping the account item by item. It is undisputed that this allowance 
per mile was no more and probably less than the actual cost of driving the car 
In making the calculation it was not the intention of the members to allow any 
profit or anything above actual cost of operation. As the allowance did not exceed 
actual cost, the case of Gross v. Kubel, supra, may not be considered as controll- 
ing, as it turns on the payment of an additional sum above cost as the fact estab- 
lishing the carrying of passengers for a consideration. The evidence is that the 
thing that impelled Craig to drive his car was the incentive to be present in Grinnell 
and to function as an orchestra member. Upon the record in this case it must also 
be said that the mileage allowance was something quite incidental, and as to its being 
the inducement for transporting plaintiff, the evidence was admitted that the trip 
would not have been made at all by Craig for the purpose of receiving the mileage. 
For these reasons it cannot be said, as in the Sleeper Case, supra, that the driver 
of the car “had no personal pleasure or interest in the journey, but was willing to go 
upon these terms.” 

Appellant urges that, because the arrangement for the mileage allowance ante- 
dated the journey, it necessarily follows that the carrying was for a consideration 
In support appellant cites expressions found in Clendenning v. Simerman, 220 Iowa 
739, 263 N. W. 248, and in Reed v. Bloom, supra. But these expressions do not 
appear to have laid down the element of time as an insuperable criterion regard- 
less of what in other respects may have been the essential nature of the arrange- 
ment or agreement. The Clendenning Case in which one of the expressions is found 
cites Askowith v. Massell, 260 Mass. 202, 156 N. E. 875, and it is significant that in 
the Askowith Case the arrangement was in advance of the carrying. Nevertheless, 
on account of the real character of the arrangement, it was held in the Askowith 
Case that the carrying was not for a consideration. 

The whole record compels the conclusion that Craig was not carrying plaintiff 
for a consideration within the meaning of the policy. This is because the arrange- 
ment in its essence was but the making of voluntary contributions which the mem- 
bers desired to make toward necessary expenses that they and Craig were incur- 
ring for the pleasure and benefit of each of them. The mileage does not appear to 
be a consideration for the transportation of plaintiff within the meaning of those 
words as interpreted by authorities we have cited. This is not a case in which a 
lack, on part of the carrier, of interest or pleasure in the journey may evidence 
that as to him payments toward costs of the trip were in reality the consideration 
for which he was transporting passengers. 

The orders of the trial court upon the motions were not erroneous, and the 
judgment appealed from is affirmed. 
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Affirmed. 
Parsons, C. J., and Hamilton, Donegan, Albert, Kintzinger, and Stiger, JJ., 
concur. 


CAMDEN FIRE INS. ASS'’N v. CAHILL. 
Court of Appeals of Kentucky. Oct. 30, 1936. 
Rehearing Denied Dec. 18, 1936. 
98 Southwestern Reporter (2d) 462. 
APPRAISAL. 

Under automobile theft policy providing for a board or two appraisers and 
umpire appointed by appraisers or by court if appraisers failed to agree for 15 
days, to determine damage to stolen automobile, where court appointed umpire less 
than 48 hours after appraisers disagreed, award made by appraiser appointed by 
insured and umpire, after notice to appraiser appointed by insurer, was invalid. 

(For other cases, see Insurance, Dec. Dig. § 571.) 

Appeal from Circuit Court, Jefferson County, Chancery Branch, Second 
Division. 

Action by J. H. Cahill against the Camden Fire Insurance Association. From a 
judgment for plaintiff for $992.50, defendant appeals. 

Reversed, with directions to dismiss. 

Frank M. Drake, of Louisville, for appellant. 

Robert L. Page, of Louisville, for appellee. 

Drury, Commissioner. 

This is an appeal from a $992.50 judgment entered upon a so-called award made 
to Cahill, which the chancellor says in his opinion is excessive, but which he felt 
he had to enforce. 

Appellant had insured Cahill’s automobile would not be stolen. It was. Appel- 
lant recovered it and returned it to Cahill, who contended it had been damaged by 
the thief. They were unable to agree upon the damage. 

The insurance contract provided: “In case the assured and this company shall 
fail to agree as to the amount of loss or damage, each shall, on the written demand 
of either, select a competent and disinterested appraiser. The appraisers shall 
first select a competent and disinterested umpire; and failing for fifteen (15) days 
to agree upon such umpire, then, on request of the assured or this company, such 
umpire shall be selected by a judge of a court of record in the County and State in 
which the appraisal is pending. 

Appellant demanded an appraisement and selected Mr. G. W. Munz to represent 
it. Cahill selected Mr. George M. Eady. These were duly sworn on July 18, 1932. 
They selected Mr. Tom Miles as umpire. He refused to act because he was endeav- 
oring to sell Cahill a Cadillac, and had loaned him a car to drive while the negotia- 
tions were pending. 

Mr. Munz suggested names of several other men, but Mr. Eady refused to 
agree to any of them and declined to discuss the matter further. 

Cahill’s counsel, without notice to appellant or its counsel, now applied to the 
Hon. L. D. Greene, judge of the Jefferson circuit court, Common Pleas branch No. 
1, and suggested the appointment of Mr. C. T. Minor, and the court made the 
appointment. The date of this appointment does not appear, but it was within 48 
hours after they were unable to agree, for on July 20th Cahill’s counsel notified 
Mr. Munz of the appointment, and that the appraisers would meet at the office of 
Mr. Robert L. Page, Cahill’s counsel, on Friday morning, July 22d, to settle the 
a. Mr. Munz was advised this was not a valid appointment and declined to 
attend. 


Mr, Eady met with Mr. Minor and Mr. Cahill in Mr. Page’s office, Mr. Minor 
was sworn, and without so much as looking at the car in question Mr. Eady and 
Mr. Minor fixed the damage to it as $992.50, the award sued on. 

Was the Award Valid? 

This award was not validly made. A proper tribunal was never set up. The 

court had no power to act until after the expiration of fifteen days and should not 


then have acted except after reasonable notice to appellant so that it could be 
Properly represented. True, the contract does not require notice, but the law does. 
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Had appellee cleared this hurdle, there were others in the offing. See Perry y. 
Scott, 6 Ky. Op. 729; 5 C. J., Arbitration and Award, §§ 117, 177 and 216, 
Judgment reversed, with directions to dismiss the petition. 


JETNA LIFE INS. CO. v. DE JEAN et al. No. 34012. 
Supreme Court of Louisiana. Nov. 30, 1936. 
171 Southern Reporter 450. 
1. CONTRIBUTION. 

Automobile liability insurer which paid judgment obtained against insured by 
guest of automobile which collided with insured’s automobile he/d not entitled to 
recover, by way of contribution, one-half of amount of judgment against insured 
from automobile host, where guest had not sued or recovered judgment against host 
(Civ. Code, art. 2103). 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

2. SUBROGATION. 

Automobile liability insurer, which paid judgment obtained against insured by 
guest in another automobile with which insured’s automobile collided, as alleged 
subrogee of insured, acquired no greater right to contribution from owner of other 
automobile by payment of judgment than insured would have had had he paid 
judgment himself. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Certiorari and Review from Court of Appeal, St. Landry. 

Suit by the A&tna Life Insurance Company against James A. De Jean and 
another, From an adverse judgment, plaintiff appealed to the Supreme Court (18 
La. 529, 164 So. 331), which transferred the cause to the Court of Appeals (167 So. 
684), wherein the judgment of the trial court was affirmed, and the plaintiff applies 
for writs of certiorari and review. 

Judgment of Court of Appeals affirmed. 

St. Clair Adams & Son, of New Orleans, and Lewis & Lewis, of Opelousas, 
for AEtna Life Ins, Co. 


L. L. Perrault, of Opelousas, and Taylor, Porter & Brooks, of Baton Rouge, for 
James A. De Jean and another. 

LAND, Justice. 

An automobile owned and driven by Dr. George R. Beridon had a collision with 
an automobile owned and driven by James A. De Jean, and in which Lawrence B. 
Sandoz was a guest. 

Separate suits for damages were filed by De Jean and his guest, Sandoz, against 
Dr. Beridon and the A&tna Life Insurance Company, his liability insurance carrier. 

These suits were consolidated for trial in the district court, and each plaintiff 
recovered judgment against Dr. Beridon. . 

On appeal by defendant to the Court of Appeal, First Circuit, these suits were 
also consolidated in that court. 

The judgment in favor of Sandoz was amended and affirmed; and the judgment 
in favor of De Jean was reversed and the suit dismissed, as the Court of Appeal 
found that he was guilty of contributory negligence. Sandoz v. Beridon (De Jean 
v. Beridon) (La. App.) 150 So. 25. 

Plaintiff, AZtna Life Insurance Company as the insurer of Dr. Beridon’s car 
against damages caused to others, paid the judgment in favor of Sandoz against Dr. 
Beridon, which, with interest and cost, amounts to the sum of $4,063.43. 

In the present suit, plaintiff insurance company seeks to recover one-half of this 
amount from De Jean and the American Indemnity Company, his liability insurance 
carrier, on the ground and under the allegations that, by virtue of such payment 
on behalf of Dr. Beridon, plaintiff is legally subrogated to all the rights which Dr. 
Beridon has against De Jean, and is entitled to recover of De Jean, as joint tort- 
feasor, for contribution as a solidary obligor of Lawrence B. Sandoz. 

Defendants filed in the lower court an exception of no right or cause of action 
to plaintiff's demand, which was sustained, and plaintiff’s suit was dismissed. From 
that judgment plaintiff appealed to this court. The case was transferred to the 
Court of Appeal, First Circuit, on motion to dismiss, for the reason that this is 2 
suit for damages for physical injuries, and that this court was without jurisdic- 
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tion ratione materia. Aitna Life Insurance Co. v. James A. De Jean et al., 183 


La. 529, 164 So. 331. 


In due course, the Court of Appeal (167 So. 864) affirmed the judgment of 
the lower court, sustaining the exception of no right or cause of action, but did 
not pass on the plea of prescription of one year filed by defendants in the Court of 
Appeal; this court having decided, in transferring the case, that plaintiff’s suit is an 
action arising wholly in tort. 

The case is now before this court on writ of review from the Court of Appeal, 
First Circuit. 

1. At the outset, it must be noted that Sandoz, the injured guest in De Jean’s 
car, did not bring an action for damages against De Jean and Dr. Beridon, as joint 
tort-feasors, and obtain judgment in solido against both defendants for damages 
arising from their concurrent negligence. : 

Had Sandoz done so, then the solidary liability of both defendants would have 
been fixed by a judgment of court, and, under article 2103 of the Civil Code, as 
construed by this court in the recent case of Quatray v. Wicker, 178 La. 289, 151 So. 
208, Etna Life Insurance Company, the alleged subrogee, would have been entitled 


to enforce a contribution against De Jean, 


In the opinion of this court, ordering this case transferred to the Court of 


Appeal, it is said: “The fact the Court of Appeal [Sandoz v. Beridon (De Jean v. 
Beridon) 150 So. 25] found that De Jean, because of his contributory negligence, 
could not recover from Dr. Beridon is not of itself sufficient to condemn De Jean in 
damages for the injuries suffered by Sandoz. That decision does not establish the 


joint liability of Dr. Beridon and De Jean for such injuries and damages. In 


order for Dr. Beridon or for plaintiff, as his alleged subrogee, to recover from De 
Jean, it must be shown independently that Dr. Beridon and De Jean were jointly 
guilty towards Sandoz of the tort that injured and damaged him. That can only 
be done by a trial on the merits, if the case should ever reach a trial on the merits. 
In other words, plaintiff’s action is one ex delicto, wholly independent for its success- 
ful issue upon plaintiff’s ability to establish on the trial, if a trial be reached, that De 
Jean was equally at fault with Dr. Beridon in causing the injuries and damages 


suffered hy Sandoz.” A&tna Life Ins. Co. v. De Jean, 183 La. 529, 532, 533, 164 So. 
331, 332. 

2. We do not find any conflict between Sincer v. Heirs of Bell, 47 La. Ann. 1548, 
18 So. 755, and Quatray v. Wicker, 178 La. 289, 151 So. 208, as contended by able 
counsel for plaintiff. 

The case of Sincer v. Bell, as announced in Quatray v. Wicker, 178 La. 289, at 

page 2%, 151 So, 208, 210, “is authority for the propostion that one of two joint 
tort-feasors who has been judicially compelled to pay for the damages committed by 
them jointly has not a right of action against the other of the two joint_tort- 
feasors who has not been judicially condemned to pay the damages. But Sincer 
v. Bell is not appropriate to a case where two joint tort-feasors have been judicially 
condemned, in solido, to pay damages, and one of them has paid the judgment.” 
(Italics ours.) 
i It is also said in Quatray v. Wicker, 178 La. 289, at page 295, 151 So. 208, 210: 
This case is different from that of Sincer v. Bell, in that the amount of the dam- 
ages which the Hartford Accident & Indemnity Company paid for Wicker, in this 
case, was represented by a judgment against Wicker and Marchesseau, in solido, 
for the damages.” 


It is to be noted, particularly, that, in commenting on the Sincer Case, in Qua- 
tray v. Wicker, this court said at page 296 of 178 La., 151 So. 208, 210: | 

‘The opinion rendered in the case [Sincer v. Bell] contains an inference that, if 
the iudgment which Sincer had paid had been rendered against him and Bell in 
solido, Bell would have owed compensation to Sincer. Here is the inference: 
‘‘Nor, in our view, can Sincer derive any action against Bell by the payment of 
the judgment. That judgment was against Sincer alone, adjudging him liable for 
negligence. * * * There could be, as between Sincer and Bell, no contribution 
arising out of that payment, for contribution, when admitted, is on the theory that 
payment by one discharges another also.’ ” (Italics ours.) 

I he judgment in the case at bar in favor of Sandoz, the injured guest in De 
Jean's car, is against Dr. George R. Beridon alone, adjudging him liable for negli- 
gence. Co-tort-feasor was nrade deferftdant in the case. 
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The judgment rendered against Dr. Beridon is therefore for his own individual] 
liability, arising from his own individual negligence, and, clearly, it is a judgment 
for his own individual debt. 

[1, 2] Since Dr. Beridon, upon his payment of this judgment, would not have 
been entitled to contribution against De Jean, it follows, necessarily, that plaintiff, 
ZEtna Life Insurance Company, the alleged subrogee of Dr. Beridon, acquired no 
greater rights by its payment of the judgment in favor of Sandoz than Dr. Beridon 
would have had, had he paid the judgment himself. 

Our conclusion is that the judgment of the Court of Appeal, First Circuit, 
affirming the judgment of the district court, sustaining the exception of no right or 
cause of action tendered by defendants, is correct. We do not find it necessary to 
pass upon the plea of prescription of one year. 

It is therefore ordered that the fudgment of the Court of Appeal, First Circuit, 
be and is hereby affirmed, and that plaintiff, AStna Life Insurance Company, pay all 
costs including cost of the present application for writ of review. 


BARNARD v. OLD COLONY INS. CO. 
Supreme Court of New Hampshire. Merrimack. Dec. 1, 1936. 
188 Atlantic Reporter 465. 
4. COVERAGE. 


Where truck carriers’ liability policy did not originally cover theft, but was 
indorsed to give coverage for theft, with respect to the merchandise in which speci- 
fied corporation and/or its subsidiaries and/or affiliated companies have an interest, 
indorsement provision held to give theft coverage only to property belonging to 
corporations specified. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

5. CARGO. ; 

Provision of indorsement to truck carrier’s liability policy “to pay final judg- 
ment for loss or damage to cargo while in the possession of and under the control 
of the insured” held to cover loss or damage arising from any cause. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

6. CARGO. 

Provision of indorsement to truck carriers’ liability policy “to pay final judg- 
ment for loss or damage to cargo while in the possession of and under the control 
of the insured” held to cover goods of shippers generally. 

(For other cases, see Insurance, Dec. Dig. § 434.) 
8 PLACE OF THEFT. 
a While provision, that indorsement to truck carriers’ liability policy was written 
‘in pursuance of and is to be construed in accordance with” statute requiring theft 
coverage for carriage within state, indicated intention to conform with statute, it 
did not indicate intention to limit coverage to statutory requirement rather than 
to extend it to losses from theft incurred in United States and Canada, as provided 
in policy in regard to other causes of loss (Laws 1933, c. 106, § 2). 

(For other cases,- see Insurance, Dec. Dig. § 434.) 
9. PRESUMPTION. 
_ _ Where insurer’s name was typewritten in blank contained in printed form in 
indorsement to truck carrier’s liability policy, presumption arose that insurer did 
not prepare indorsement. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

10. PRESUMPTION. 

Indorsement adding coverage for theft to truck carriers’ liability policy would 
not be held to limit theft coverage to losses incurred within state on ground that 
insurance commissioner prepared indorsement and that he intended to so limit 
coverage, where only support for contention was presumption arising from face ot 
indorsement that insurer did not prepare indorsement, since such presumption did 
not raise an inference that indorsement was prepared by commissioner. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

11. COVERAGE. 


Provision of indorsement to truck carriers’ liability policy, that “nothing herein 
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contained shall be held to alter, waive or extend any of the terms, conditions, agree- 
ments of said policy, except as provided herein,” showed intention that theft cover- 
age granted by indorsement should extend to losses incurred within geographical 
limits set forth in policy. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

12. COVERAGE. 

Where truck carriers’ liability policy covered losses by causes other than theft 
in United States and Canada, indorsement adding coverage for theft would not be 
held to cover only losses within state where there was no such express limitation, 
though indorsement was headed “New Hampshire motor vehicle endorsement for 
common carriers of property for hire on the public highways,” and though it was 
provided that policy was written “in pursuance of and is to be construed in accord- 
ance with” statute requiring theft coverage for carriage within state (Laws 1933, 
c. 106, § 2). 

(For ‘other cases, see Insurance, Dec. Dig. § 434.) 

Transferred from Superior Court, Merrimack County; Page, Judge. 

Assumpsit on a liability policy by Harold L. Barnard against the Old Colony 
Insurance Company. Transferred without ruling. On demurrer to the amended 
declaration. 

Demurrer overruled. 

Assumpsit, on a policy of liability insurance which, by means of an amend- 
ment, was made a part of the plaintiff’s special declaration. The defendant demur- 
red to this declaration as amended, and the court (Page, J.) transferred without 
ruling the questions of law thereby raised. 

The plaintiff is a common carrier by motortruck. On December 31, 1932, he 
took out the policy of “motortruck cargo” insurance here in suit which gave cover- 
age for one year “within the limits of the United States and Canada.” It 1s 
admitted that this policy, as originally written, did not cover any loss which the 
insured might sustain by reason of the theft of any property while in his possession. 
On January 13, 1933, this policy was amended by an indorsement giving coverage 
for theft “with respect to the merchandise in which the E. I. du Pont de Nemours 
& Co., and/or its subsidiaries and/or affiliated companies have an interest.” 

On June 29, 1933, the policy was again amended by another indorsement bear- 
ing the heading “New Hampshire motor vehicle endorsement for common carriers 
of property for hire on the public highways.” Under the provisions of this indorse- 
ment the defendant agreed “to pay final judgment for loss or damage to cargo while 
in the possession of and under the control of the insured.” 

On August 7, 1933, in Boston, Mass., a certain cargo of goods were stolen from 
the plaintiff and the defendant refused to either adjust or satisfy the loss. 

Laurence I. Duncan and Robert W. Upton, both of Concord, for plaintiff. 

Demond, Woodworth, Sulloway, Piper & Jones, of Concord, for defendant. 

Woopsury, Justice. 

[1-3] This case comes before us upon demurrer to the plaintiff’s amended 
declaration. All facts well pleaded are therefore admitted (Williams v. Mathewson, 
73 N. H. 242, 60 A. 687), and for the purpose of overruling the demurrer it is only 
necessary for us to point out from those facts possible conclusions favorable to the 
plaintiff which might be reached by the trial court. Final interpretation of the 
policy “must of necessity depend upon a consideration ‘of all the evidentiary facts 
and circumstances’ bearing thereon.” Until consideration of such facts neither that 
court nor this is bound to adopt the construction suggested herein. If justified by the 
evidence a different conclusion may be reached. Kann v. Wausau Company, 85 N.H. 
41, 48, 153 A. 823. This result follows because “the construction of a written con- 
tract presents a question of intention, which is a question of fact.” Kendall v. 
Green 67 N. H. 557, 561, 42 A. 178, 179. See, also, Borchers v. Taylor, 83 N. H. 
364, 567, 145 A. 666, 63 A. L. R. 874, and cases cited; Saloshin v. Houle, 85 N. H. 
126, 155 A. 47, 

, [4] The indorsement of January 13, 1933, gives coverage for the theft, but only 
or the theft of property belonging to the corporations therein specified. It cannot 
construed to extend such coverage to shippers generally, because to do so would 


be to ignore the plain meaning of specific language limiting the application of the 
indorsement to those companies. 
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[5, 6] The case does not indicate who was the owner of the goods which were 
stolen. If they belonged to E. I. Du Pont de Nemours & Co., or to any of its sub- 
sidiary or affiliated companies, then the defendant is liable. If on the other hand, 
they belonged to some one else, and from the tenor of the briefs and arguments we 
understand that such was in fact the case, then the defendant’s liability depends 
upon the construction to be given to the indorsement of June 29, 1933. The wording 
ot this indorsement leaves much to be desired in the way of clarity. In so far as 
it is applicable to the facts of the case before us, two om only are definite. These 
are: First, that it covers loss or damage to cargo while in the plaintiff’s possession 
arising from any cause whatever; and, second, that such coverage extends to the 
goods of shippers generally. The question presented by the demurrer, that is, 
whether this indorsement gives coverage for only those losses which occur within 
the geographical limits of the state of New Hampshire, or whether such coverage 
extends to any loss which might occur within the broader territorial limits of the 
original policy, is not answered in terms by the language of the indorsement. 

The defendant, arguing for the narrower territorial limit, calls attention to the 
heading of the indorsement quoted in the statement of facts and also to a clause 
in the endorsement itself which reads as follows: “The policy to which this endorse- 
ment is attached is written in pursuance of and is to be construed in accordance with 
section 2 of chapter 106 of the Laws of New Hampshire, 1933.” From these state- 
ments the argument is advanced that it must have been the intention of the con- 
tracting parties to extend the coverage provided for in the rider only so far as the 
statute above referred to could be operative, i. e., only within the limits of the state 
of New Hampshire. 

[7] Admitting that insurance coverage within the state is all that a state may 
legally require as a condition precedent to the right to operate as a common carrier 
engaged in intrastate commerce by truck over its highways, still it does not fol- 
low that such limited coverage was all that was given in the policy and its indorse- 
ment here in suit. As far as the facts of this case are concerned, the effect of the 
indorsement is only to amend the original policy by enlarging the number of 
causes of loss insured against. It does not touch upon the territorial limits of this 
added coverage. Had it been the intention of the contracting parties to impose 
more restricted geographical limits upon the new causes of loss covered by the 
indorsement, it seems improbable that appropriate words of limitation would not 
have been used instead of leaving so important a matter to implication. 


[8] The fallacy in the above argument of the defendant is that it assumes the 
language of the indorsement to mean more than it says. The statute above referred 
to (Laws 1933, c. 106) provides a certain minimum standard for the insurance 
coverage required of common carriers by truck before they may be licensed to carry 
on their business in intrastate commerce within this state. The language quoted 
from the indorsement shows a clear intention to give coverage within the limits of 
New Hampshire, up to that minimum standard, but it fails to indicate an intention 
not to extend such coverage to the territorial limits set in the policy. In other 
words, the language quoted above indicates an intention to conform to the minimum 
limits of the coverage locally required; it does not indicate an intention to confine 
that coverage to those limits alone. 

(9, 10] The defendant further argues that since the indorsement bears evidence 
upon its face that it was not prepared by the defendant (the insurer’s name appears 
in typewriting in a blank in a printed form), it must have been prepared by the 
insurance commissioner of the state, and he, having no interest in coverage outside 
the state, must have intended the provisions of the indorsement to be operative only 
locally. This argument is without merit, if for no other reason, because it does not 
appear who prepared the indorsement. While the inference may be drawn that the 
indorsement was not prepared by the defendant, there is nothing to indicate that 
the insurance commissioner, or any other state official, did prepare it. The nega- 
tive inference that its language is not that of the defendant is not the equivalent of 
a positive inference that its language is that of some other particular person. 

{11, 12] The plaintiff's argument, based upon another clause in the indorse- 
ment, appears to us to be more persuasive. This clause reads as follows: “Nothing 
herein contained shall be held to alter, waive or extend any of the terms, conditions, 
agreements of said policy except as provided herein.” The obvious meaning of this 
language is that implications drawn from statements or stipulation contained in the 
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indorsement shall not be held to alter any provision of the policy itself. Since the 
policy in terms provides for coverage within the territorial limits of the United 
States and Canada, and since there is no express provision in the indorsement 
altering those limits or limiting the application of the indorsement, we are con- 
strained to hold that the coverage granted by that indorsement has as broad geogra- 
phical scope as the peel policy. 

Demurrer overruled. 

Page, J., was absent; the others concurred. 


LUMBERMEN’S MUT. CASUALTY CO. et al. v. UNITED STATES 
FIDELITY & GUARANTY CO. No. 533. 
Supreme Court of North Carolina. Dec. 16, 1936. 
188 Southeastern Reporter 634. 
|. CONTRIBUTION. 


Where injured person recovered judgment against drivers of both automobiles 
involved in collision, statute contemplating contribution between joint tort-feasors 
and joint judgment debtors held to give insurer issuing liability policy covering one 
of such automobiles no cause of action against insurer of other automobile for one- 
half of such judgment paid by former insurer (C. S. § 618, as amended by Laws 
1929, c. 68). 

(For other cases, see Insurance, Dec. Dig. § 604.) 

2. CONTRIBUTION. 

Insurer which issued liability policy covering one of two automobiles involved 
in collision, and which paid judgment recovered by injured person against both 
drivers, neither of whom owned automobile, held to have no cause of action for 
contribution, on principle of subrogation, against insurer of other automobile. 

(For other cases, see Insurance, Dec. Dig. § 604.) 


Appeal from Superior Court, Mecklenburg County; Shaw, Emergency Judge. 

Action by the Lumbermen’s Mutual Casualty Company and others against the 
United States Fidelity & Guaranty Company. The action was dismissed, and plain- 
tiffs appeal. 

Affirmed. 

The facts alleged in the complaint in this action are as follows: 

An action entitled “Janet Gaffney v. Z. B. Phelps, John Wilson, G. R. Leiter and 
C. M. Allred,” begun in the superior court of Mecklenburg county, and pending 
therein, was tried at June term, 1934, of said court. 

The action was to recover damages for personal injuries suffered by the plaintiff 
as the result of a collision between two automobiles in the city of Charlotte, on 
August 20, 1933, one owned by the defendant Z. B. Phelps and driven by the defend- 
ant John Wilson, and the other owned by the defendant G. R. Leiter and driven by 
the defendant C. M. Allred. It was alleged in the complaint that the collision 
ae by the joint and concurrent negligence of the drivers of the said auto- 
mobiles, 

At the close of the evidence, on the motion of the defendants Z. B. Phelps and 
G. R. Leiter, the action was dismissed as to said defendants by a judgment as of 
nonsuit 

On the verdict, there was a judgment that the plaintiff Janet Gaffney recover of 
the defendants John Wilson and C. M. Allred the sum of $5,000, as damages for the 
personal injuries which the plaintiff suffered as the result of the collison. The 
jury found that the collision and the resulting personal injuries suffered by the 
plaintiff were caused by the joint and concurring negligence of the defendants John 
Wilson and C. M. Allred. On the appeal of the defendant C. M. Allred to the 
Supreme Court of North Carolina, the judgment was affirmed. See Gaffney v. 
Phelps et al., 207 N. C. 553, 178 S. E. 231. 

_ After the judgment was affirmed by the Supreme Court, an execution was 
issued on the judgment against the defendant John Wilson. This execution was 
returned unsatisfied, because of the insolvency of the said defendant. 

\t the date of the collision, which resulted in the personal injuries suffered by 
the plaintiff, the automobile owned by the defendant G. R. Leiter, and driven by the 
defendant C. M. Allred, was covered by a policy of, liability insurance issued by the 
Lumbermen’s Mutual Casualty Company, and the automobile owned by the defendant 
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Z. B. Phelps, and driven by the defendant John Wilson, was covered by a policy of 
liability insurance issued by the United States Fidelity & Guaranty Company, 
Each of said policies of insurance contained the “omnibus clause” by which the 
insurer agreed to pay any judgment recovered against the owner of the auto- 
mobile or against any person driving the automobile with the permission of the 
owner, for damages, caused by the operation of the automobile covered by the policy, 

After the execution against-the defendant John Wilson had been returned 
unsatisfied, because of his insolvency, the plaintiff Janet Gaffney instituted an action 
in the superior court of Mecklenburg county against the Lumbermen’s Mutual Cas- 
ualty Company and C. M. Allred, to recover of said defendants the amount of 
her judgment, to wit, $5,000. After the institution of said action, on motion of the 
defendants, the United States Fidelity & Guaranty Company and John Wilson were 
made parties defendant in the action, and the defendant Lumbermen’s Mutual Cas- 
ualty Company filed a cross-complaint in said action, praying that it recover judg- 
ment against the defendant United States Fidelity & Guaranty Company and John 
Wilson for the sum of $2,500, one-half the amount of the judgment which the plain- 
tiff Janet Gaffney had recovered against the defendants John Wilson and C. M. All- 
red at June term, 1934, of the superior court of Mecklenburg county. The defend- 
ant United States Fidelity & Guaranty Company demurred to the said cross-com- 
plaint. Judgment overruling the demurrer was reversed on the appeal of the defend- 
ant United States Fidelity & Guaranty Company to the Supreme Court of North 
Carolina. See Gaffney v. Casualty Company et al., 209 N. C. 515, 184 S. E. 46. 

After the demurrer of the defendant United States Fidelity & Guaranty Com- 
pany to the cross-complaint of the defendant Lumbermen’s Mutual Casualty Com- 
pany had been sustained, and the action dismissed as to the defendant United States 
Fidelity & Guaranty Company, the defendant Lumbermen’s Mutual Casualty Com- 
pany and C. M. Allred paid the judgment recovered at June term, 1934, of the 
superior court of Mecklenburg county for the sum of $5,000, and caused said 
judgment to be assigned by the plaintiff Janet Gaffney to Henry E. Fisher, trustee 
for C. M. Allred and Lumbermen’s Mutual Casualty Company. 

The defendant John Wilson did not file an answer to the cross-complaint of the 
defendant Lumbermen’s Mutual Casualty Company. Judgment by default was ren- 
dered against the defendant John Wilson and in favor of the defendants Lumber- 
men’s Mutual Casualty Company and C. M. Allred for the sum of $2,500. 

At the date of the collision, which resulted in personal injuries suffered by 
Janet Gaffney for which she recovered judgment against John Wilson and C. M. 
Allred, at June term, 1934, of the superior court of Mecklenburg county, the 
defendant John Wilson was driving the automobile owned by Z. B. Phelps and 
covered by the policy of insurance issued by the United States Fidelity & Guaranty 
Company, with the permission of the owner. 

On the foregoing facts, the plaintiffs in this action pray judgment that they 
recover of the defendant United States Fidelity & Guaranty Company the sum of 
$2,500, with interest from June 4, 1934, and costs. 

The action was heard on the demurrer of the defendant to the complaint on the 
ground that the facts stated therein are not sufficient to constitute a cause of action. 
The demurrer was sustained and the action dismissed. 

The plaintiffs appealed to the Supreme Court, assigning as error the judgment 
dismissing the action. 

Goebel Porter, of Charlotte, for appellants. 

T. Laurence Jones, of Charlotte, for appellee. 

Connor, Justice. 


[1] On their appeal to this court, the plaintiffs contend that there is error in 
the judgment dismissing their action against the defendant, for that the facts alleged 
in the complaint are sufficient to constitute a cause of action under the provisions 0 
C. S. § 618, as amended by Laws 1929, c. 68. This contention cannot be sustained. 

The facts alleged in the complaint in this action are substantially the same as the 
facts alleged in the cross-complaint in the action instituted in the superior court of 
Mecklenburg county, by Janet Gaffney v. Lumbermen’s Mutual Casualty Company 
and others. A judgment overruling the demurrer filed by the defendant herein, to 
the cross-complaint of the Lumbermen’s Mutual Casualty Company in that action, 
was reversed by this court. See Gaffney v. Casualty Company and others, 209 N. C. 
515, 184 S. E. 46, 47. In the opinion in that case by Schenck, J., it is said: 
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“The provisions of section 618 of the Consolidated Statutes, as amended, all of 
which are designed to furnish relief or. protection to two classes of persons, and 
no others, namely, joint judgment debtors and joint tort-feasors, are as follows: 
(1) Those who are jointly liable as judgment debtors, either as joint obligors or as 
joint tort-feasors, may pay the judgment and have it transferred to a trustee for 
their benefit, and such transfer shall have the effect of preserving the lien of the 
judgment against the judgment debtor who does not pay his proportionate part 
thereof to the extent of his liability; (2) joint tort-feasors against whom judg- 
ment has been obtained may, in a subsequent action therefor, enforce contribution 
from other joint tort-feasors who were not made parties to the action in which the 
judgment was taken; (3) joint tort-feasors who are made parties defendant, at 
any time before judgment is obtained, may, upon motion, have the other joint tort- 
feasors made parties defendant; (4) joint judgment debtors who do not agree as 
to their proportionate liability, by petition in the cause, in which it is alleged that 
any other joint judgment debtor is insolvent or a nonresident and cannot be forced 
under execution to contribute to the payment of the judgment, may have their pro- 
portionate liability ascertained by court and jury; and (5) joint judgment debtors 
who tender payment of judgment and demand in writing transfer thereof to trustee 
for their benefit, and are refused such transfer by judgment creditors, may not 
hereafter have execution issued against them upon said judgments. 

“The allegations of the cross-actions of the defendant Lumbermen’s Mutual 
Casualty Company and of the defendant C. M. Allred fail to bring the defendant 
United States Fidelity & Guaranty Company within any of the foregoing provisions, 
since the guaranty company is, under said allegations, neither a joint tort-feasor 
nor a joint judgment debtor with the casualty company or with Allred nor with any 
one else. There is no allegation that the guaranty company has committed any tort 
or that any judgment has been taken against it. Such liability as the guaranty com- 
pany has to any of the parties to this action or to the former action exists by virtue 
of its policy issued to Z. B. Phelps, and is purely contractual. A most liberal con- 
struction of the statute will not permit the writing into it of the liability insurance 
carrier of tort-feasors when only tort-feasors and judgment debtors are mentioned 
therein.” 

The decision of this court in Gaffney v. Casualty Co., supra, is conclusive 
against the first contention of the plaintiffs. 

[2, 3] The plaintiffs further contend that there is error in the judgment, for 
that the facts alleged in the complaint are sufficient to constitute a cause of action 
against the defendant for contribution on the equitable principle of subrogation, 
without regard to the provisions of C. S. § 618, as amended. This contention can- 
not be sustained. 

There is no relationship between joint tort-feasors which entitles one joint tort- 
feasor to contribution from the other joint tort-feasor. Neither is liable as surety 
for the other. Each is liable for the damages caused by their joint and concurring 
negligence. But for the statute, neither is entitled to contribution from the other. 

In the instant case the defendant is liable only under its contract. There is no 
provision in the contract which extends its liability to include the plaintiffs, or 
either of them. See Peeler v. U. S. Casualty Company, 197 N. C. 286, 148 S. E. 261. 

There is no error in the judgment. 

Affirmed. 


W. I. ANDERSON & CO. v. AMERICAN MUT. LIABILITY INS. CO., 
OF BOSTON. No. 665. 
Supreme Court of North Carolina. Dec. 16, 1936. 
188 Southeastern Reporter 642. 


1. REPAIR. 
_. Repairing truck covered by liability insurance by placing motor and chassis in it 
did not make new truck not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. COVERAGE. 

In action on automobile liability policy in which evidence showed that different 
motor and chassis were placed in truck covered by insurance, whether truck involved 


in accident was insured at time of collision held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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3. NOTICE OF CLAIM. 


Where automobile accident occurred June 3, 1933, and report was made up on 
June 5 and signed and sent to liability insurer prior to June 20, 1933, and, imme- 
diately upon bringing of action by the other party, notice was given to insurer, 
notice of claims was given within reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
4. SETTLEMENT. 


Where insured under automobile liability policy made compromise settlement 
with injured party, compromise amount must be reasonable and made in good faith 
to enable insured to recover such amount from insurer. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court, Guilford County; F. S. Hill, Special Judge. 
Action by W. I. Anderson & Company against American Mutual Liability 
Insurance Company of Boston. From a judgment for defendant, plaintiff appeals. 


Reversed. 


This action is brought by plaintiff against defendant to recover the sum of 
$2,323.20 paid by plaintiff for bodily injury damage, on account of an accident, 
that is alleged to be covered by the liability insurance policy issued by defendant 
to plaintiff. 


The defendant, on October 5, 1932, made, executed, and delivered to plaintiff 
its automobile liability policy No. AL-148419, in which defendant contracted and 
agreed, among other things, to pay, within the policy limits applying thereto, each 
loss by reason of liability imposed upon the plaintiff by law for damages, not only 
on account of bodily injury or death of a person or persons not therein excepted, 
but also on account of damages to the property of others, and the resulting loss of 
use thereof caused by any accident accruing within the policy period by reason ot 
the use, ownership, maintenance, or operation of the motor vehicle or-trailer men- 
tioned or referred to in said policy. 

The policy became effective at 12:01 a. m. October 5, 1932, and expired October 
5, 1933. Advance premium of $770.25 was paid by plaintiff to defendant for the 
protection under the policy. The premium for public liability was $508.95, property 
damages $261.30. The policy covered 23 automobiles. One of them was “G. M. C. 
2-T truck 1927, Serial No. 50574, Motor No, 1991549.” Premium $27.50. It was 
in evidence that by reason of engine trouble it was necessary to use another engine 
in connection with the above-described truck. Some time in November, 1932, plain- 
tiff purchased from Charlotte a motor and chassis of a 2-ton G. M. C. truck, Motor 
No. 1954668, Serial No. T-50379, which was placed in the truck which bore Motor 
No. 1991549, Serial No. 50574, G. M. C. 2-T truck 1927 was used in plaintiff's busi- 
ness before and after repairing the truck by placing the motor and chassis—substi- 
tuting the new engine for the old. 

A. G. Ellington testified for plaintiff: “I was at the scene of the accident prob- 
ably 30 minutes or a little more thereafter, and we had no other car in that communi- 
ty on that evening. I saw no other car at the same place at the scene of the colli- 
sion—no more than passenger cars. The one that collided with this same truck 
was there; it belonged to Mr. B. E. Brown, and I noticed the damage to the cars 
and the truck in the highway and the road, and I could tell that the cars had col- 
lided. The truck involved in the collision was the one that belonged to us. The 
body of this car that was involved in the collision was the body of the car referred 
to in the policy as Engine No. 1991549. The wheels were the same as the one includ- 
ed in the policy. T am not certain about the top. There had been repairs made to 
the automobile referred to in the policy as the G. M. C. 2-ton Truck bearing Engine 
No. 1991549. We had some engine trouble and I instructed the mechanic to go to 
Charlotte and buy parts to overhaul the engine, included in the truck; but, instead, 
when he got there, he bought a second-hand engine of the same type which he 
installed. There was no difference in the truck before and after, other than the 
changes which I have mentioned. That is, the engine and a part of the cab was 
changed. The portion of the cab that was changed evidently had the serial number 
on it. * * * I signed the Report of Automobile Accident. It was sent to the Com- 
pany prior to the 20th dav of June. 1923. It was made up by the young lady in the 
office, under my supervision and I signed it. It is dated June 5th. When I first 
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made out the report the engine Number given as the automobile involved in the 
accident was 1991549.” 

The accident which the controversy is over took place on June 3, 1933, about 2 
o'clock p. m. The report was made up on June 5th and signed and sent to the defend- 
ant prior to June 20, 1933. Actions were brought against plaintiff on September 14, 
1935, by parties injured in the collision. Immediately, and before the time for answer- 
ing, notice was given defendant. The defendant refused to defend. Later the actions 
were compromised by plaintiff and this action is brought to recover under the 
policy the amount paid the injured parties. 

At the close of plaintiff’s evidence, the court below sustained a motion for judg- 
ment as in case of nonsuit made by defendant, C. S. 567. The plaintiff excepted, 
assigned error, and appealed to the Supreme Court. 

Frazier & Frazier, of Greensboro, for appellant. 

Sapp & Sapp, of Greensboro, for appellee. 

CLARKSON, Justice. 

[1, 2] We cannot sustain the nonsuit as we construe the record. If the car in 
the collision was G. M. C. 2-T truck 1927, Serial No. 50574, Motor No. 1991549, on 
which plaintiff had liability insurance in defendant company, the matter of identifi- 
cation was for the jury to determine. When the new engine was installed in the 
truck, the Motor No. 1954668 and Serial No. T-50379, did not change it, as it was 
the same truck with repairs. Repairing the truck by placing a motor and chassis 
in it did not make a new car. The number of an automobile is inserted generally 
for the purpose of identification. The matter of identification of the truck in the 
collision was for the jury. 

In Twin City Motor Co. v. Motor Co., 197 N.C. 371, 148 S.E. 461, there was 
installed in the car in controversy, to repair same, a new engine or motor. At page 
374 of 197 N.C., 148 S.E. 461, 463, we find: “In Gregory v. Stryker, 2 Denio (N.Y.) 
[628], at page 630, speaking to the subject, it is said: ‘But it is equally clear, as 
a general proposition, that where the owner of a damaged or worn out article deliv- 
ers it to another person to be repaired and renovated by the labor and materials 
of the latter, the property in the article, as thus repaired and improved, is all along 
in the original owner, for whom the repairs were made, and not in the person 
making them.’ Comins v. Newton, 10 Allen (Mass.) 518; Southworth v. Isham, 
5 N.Y. Super. Ct. 448.” 

A case analogous is Reimers v. International Indemnity Co., 143 Wash. 193, 
254 P. 852, 853, 854: “Perhaps, if needed, another argument might be advanced 
as being not wholly illogical. Respondent might have repaired his truck, piece by 
piece and part bv part, until the old chassis was wholly superseded by a new. If, 
instead of doing it piecemeal, it was done all at once, was it any less a repair? The 
discarded parts were certainly not a truck, and the original truck either then ceased 
to exist or continued as the repaired truck.” 

[3] In the automobile liability policy is the following: “To serve the insured by 
such investigation of each alleged accident and such negotiation or settlement of 
each claim as the Company may deem expedient. To defend, in behalf of the insured, 
each suit. even though wholly groundless, brought against the insured to enforce 
a claim for such injury, death or damage, and, as respects each suit, to pay the 
entire premiums on attachment, removal and appeal bonds, costs taxed against 
the insured, and interest accruing on the entire judgment up to the date of payment 
bv the Company of its share of the judgment.” Notice of the claims made by par- 
ties iniured was given by plaintiff to defendant under the terms of the policy, we 
think. in a reasonable time. 

In Lowe v. Fidelity & Casualtv Co., 170 N. C. 445, at page 446, 87 S. E. 250, 
251, we find (plaintiff’s appeal) : “An insurance company cannot deny all liability 
under a contract of insurance, and then be heard to say, after it has repudiated 
the contract, that assured should have given it notice when the action was 
stituted, so that it could have defended the action, in accordance with the 
terms of the contract. Having denied any liability under the policy, it was neither 
necessary nor proper to notify defendant again,” quoting authorities. At page 
447 of 170 N. C., 87 S. E. 250, 252 (defendant’s appeal): “The defendant appeals 
because the judge rendered judgment in favor of the plaintiff, receiver, for costs, 
expenses, and attorneys’ fees incurred by plaintiff in defending the Marcus 
suit. The plaintiff's costs, expenses, and attorneys’ fees incurred by him in 





1132 The Insurance Law Journal, Vol. 88 [Apr., 1937 


defending the suit amounts to $352.95, of which he has: paid $140. The contract 
makes it the duty of defendant, at its expense: ‘To defend in the name and on 
behalf of the assured any suit brought against the assured to enforce a claim, 
whether groundless or not, for damages on account of bodily injuries or death 
suffered, or alleged to have been suffered through the assured’s negligence, by 
the persons described in subsections a and b of the preceding paragraph at the 
places and under the circumstances therein described, and as the result of an 
accident occurring while this policy is in force.’ The failure of the defendant 
to defend the suit, after repudiating its liability to the assured, constituted 
distinct breach of contract and justified the plaintiff in defending it at his own 
expense. St. Louis Dressed Beef & Provision Co. v. Casualty Co., 201 U. §S. 
173, 26 S. Ct. 400, 50 L. Ed. 712. These costs and expenses constitute a primary 
liability of defendant that plaintiff may recover as damages for the breach of 
the contract. Henderson Lighting & Power Co. v. Casualty Co., 153 N. C. 273, 
279, 69 S. E. 234, 30 L. R. A. (N. S.) 1105.” Standard Accident Insurance Co. 
v. Harrison-Wright Co., 207 N. C. 661, 178 S. E. 235. 

The defendant denied liability in the Lowe Case, supra, and it was said that 
notice was not necessary, but, going further, we think, ander the facts and 
circumstances of this case and the terms of the policy, the notice was sufficient. 
Mewborn v. Assurance Corp., 198 N. C. 156, 150 S. E. 887. 

[4] It goes without saying that the compromise amount sued for by plaintiff, 
which was paid by plaintiff to those injured, must be reasonable and made in 
good faith. Defendant contends in its brief that plaintiff knew that the truck 
involved in the collision was not insured at the time of the collision, June 3, 
1933, and “is established by the evidence.” We cannot so hold. We think this 
is a matter for the jury on the facts appearing in the record. 

For the reasons given, the judgment in the court below is reversed. 


CHITWOOD v. FARM BUREAU MUT. AUTOMOBILE INS. CO. No. 8428. 
Supreme Court of Appeals of West Virginia. Oct. 27, 1936. 
Rehearing Denied Dec. 16, 1936. 

188 Southeastern Reporter 493. 

1. CONSTRUCTION. 

Doubtful language in policy is to be construed strictly against insurer and 
liberally in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. MEDICAL AID. ' 

Where first paragraph of particular section of automobile liability policy 
stated that coverage insured against loss from liability for bodily injuries, fourth 
paragraph of section stating that “under this coverage” insurer agrees to pay 
expenses incurred by insured for medical aid to others held to embrace coverage 
of first paragraph, rendering insurer liable for expense for medical aid for insured’s 
wife, notwithstanding provision of third paragraph that insurer should not be 
liable for injury to member of insured’s family. 


(For other cases, see Insurance, Dec. Dig. § 513.) 
4. HOSPITAL. 


Expenses incurred by insured for hospitalization of his wife who was taken to 
hospital and operated upon immediately after automobile accident held within 
coverage of automobile liability policy insuring against loss incurred by insured 
in providing immediate medical aid imperative at time of accident. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Syllabus by the Court. 


_ , Where the meaning of language contained in a policy of insurance is doubtful, 
it is to be construed strictly against the insurer and liberally in favor of the insured. 
Error to Circuit Court, Mercer County. 
Suit by R. H. Chitwood against the Farm Bureau Mutual Automobile Insur- 


ance Company. To review a judgment setting aside a verdict for plaintiff, plaintiff 
brings error. 


Reversed and rendered. 
James S. Kahle, of Bluefield, for plaintiff in error. 
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Robinson & Stump and J. M. Holt, all of Clarksburg, and A. J. Lubliner, of 
Bluefield, for defendant in error. 

KENNA, Judge. 

In an action by notice of motion for judgment brought in the circuit court of 
Mercer county, R. H. Chitwood obtained a verdict for $943.88 against Farm 
Bureau Mutual Automobile Insurance Company. Upon motion of the defendant, 
the trial court set the verdict aside and awarded a new trial. To the judgment 
of the trial court setting aside the verdict, the plaintiff below prosecutes this writ 
of error, 

The wife of the plaintiff was injured in an automobile accident in Mercer 
county on July 7, 1935, and the recovery sought in this action is for surgical 
services, hospitalization, and treatment, claimed under section 10 of a policy of 
insurance carried by the plaintiff with the defendant, which reads as follows: 

“10. Public Liability: The public liability coverage insures the Assured against 
loss by reason of his legal liability to others for bodily injuries accidentally sus- 
tained, including death at any time resulting therefrom, on account of any accident 
due to the ownership, maintenance and use of the herein described automobile not 
to exceed the amount hereinbefore stated for the injury to, or death of, one 
person, and, subject to the same limit for any one person, a total for any one 
accident of the amount hereinbefore stated. 

“The Company shall not be liable under this coverage for bodily injury to, 
or death of, any employee of the Assured while engaged in the operation, main- 
tenance or repair of the herein described automobile, accidents to any employee 
of the Assured arising out of or in the usual course of the trade, business, pro- 
fession or occupation of the Assured, or to any person to whom the Assured may 
be held liable under any workmen’s compensation law, plan or agreement. 

“The Company shall not be liable under this coverage for bodily injury to, or 
death of, any member of the Assured’s family residing with him or to a relative 
of the Assured who resides with him. 


“Under this coverage the Company agrees to pay the expenses incurred by 
the Assured in providing such immediate medical and surgical aid to others as 1s 
imperative at the time of the accident.” 

Mrs. Chitwood was very severely injured, and was taken at once to St. Luke’s 
Hospital in the city of Bluefield. Here, an operation, accompanied by a blood 
transfusion, was performed immediately and Mrs. Chitwood was not discharged 
from the hospital until August 25th. According to the bill of particulars filed 
at the request of the defendant, recovery was sought for all of the expenses 
incurred from July 7, 1935, the day of the accident, to and including August 25, 
1935. There was an objection to each item embraced in the bill of particulars in 
addition to the position of the defendant below, properly raised in the record, that 
under the terms of the policy the plaintiff is entitled to no recovery. 

The defense advanced by the defendant below to defeat entirely the plaintiff's 
recovery is that under the terms of the policy the clause providing for the pay- 
ment of the expenses of immediate medical and surgical aid to others is limited to 
that class of persons embraced within the coverage of section ten of the insurance 
contract after excluding those expressly excepted, and, because the wife of the 
assured falls within a class of persons excepted from that coverage, the insurance 
company is not liable to pay the expenses of immediate medical and surgical aid to 
her on account of an accident due to the use of the automobile described in the 
policy. This interpretation of the policy rests upon the contention that the words 
to others,” found in the fourth paragraph of the tenth section of the policy, relate 
to “others” as defined by the first three paragraphs of that section, a construction 
which excludes “any member of the assured’s family residing with him.” This 
interpretation rests upon the assumption that the purpose of the fourth paragraph 
of section 10, by which the company agrees to pay the expenses incurred by the 
assured in providing immediate medical and surgical aid “to others,” is to minimize 
the damages for which the company may be liable for personal injuries to others 
under the public liability coverage of its policy, and that, where the possibility of 
liability of the company is excluded as a matter of law by the very terms of the 
Policy itself, there is no liability to pay the expenses of medical and surgical aid. 
Similar clauses have been so construed. Employers’ Liability Assurance Corpora- 
tion v. Light, Heat & Power Co., 28 Ind. App. 437, 63 N. E. 54; Kelly v. Maryland 
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Casualty Co., 89 Minn. 337, 94 N. W. 889. It is to be noted, however, that this 
result is arrived at by construction. The purpose of the clause is not stated in the 
policy. It is argued by the defendant in error that, since the sole purpose of the 
clause is to minimize damages for which the insurer would or might be responsible, 
its application must be confined to those cases in which liability could arise under 
the terms of the policy, and that those cases in which liability is excluded under 
the terms of the policy are necessarily not covered, because, in them, the theory of 
minimizing damages could have no place. 

[1] While we agree that the purpose of the clause includes the minimization 
of such damages as the insurer might be required to pay, we cannot agree that 
this is the sole purpose of the clause and that that purpose alone should govern its 
interpretation. To do so, it seems to us, is to construe the clause as being entirely 
for the benefit of the insurer, and thus to place upon it an interpretation entirely 
out of harmony with the basic rule that doubtful language in insurance policies 
is to be construed most favorably to the insured. 

Viewing the clause in question from the standpoint of the insured, it seems 
to us that it does no violence to the fundamental and generally recognized purpose 
of insurance policies, nor to the language found in this particular contract, to say 
that it is intended to apply to all situations where accidents due to the use of the 
automobile insured are involved in which the insured may be called upon to render 
help in a sudden emergency. We think the clause is written in recognition of the 
fact that no person, actuated by what we are pleased to call the better motives of 
humanity, is going to pause in an attempt to balance the circumstances and to 
determine his own liability before rendering what aid he can to others who may be 
in agony or danger of death, regardless of who is to blame and regardless of 
the terms of his insurance policy. We believe that the clause is written in recog- 
nition of the fact that the impulse to help injured persons does not depend upon 
a calculation of legal liability, but springs powerfully and spontaneously to those 
upon the scene of the injury, particularly to others directly involved in the same 
accident. It seems to us that the clause must be interpreted as furnishing pro- 
tection to the insured against the expense that he may incur while acting in response 
to so universal and worthy a feeling, limited, of course, to the reasonable demands 
of the circumstances. 

The foregoing interpretation is in accora with nrovisions found in other 
parts of the policy before us. In the thirteenth section, headed “Exceptions and 
Exclusions,” we find in the twelfth paragraph that expenses voluntarily assumed 
by the insured, other than for immediate surgical relief, are excluded from the 
company’s liability. The same provision is contained in section 18 of the policy. 
The clear inference to be drawn from the use of these provisions is that the 
company intends to make itself responsible for expenses voluntarily assumed 
by the insured that are for immediate surgical relief. Since the class of cases 
where such an assumption would be voluntary on the part of the insured are 
those in which the insured would not be legally liable, and since the principle 
of minimizing damages would apply to those cases only in which the insured 
would be legally liable, it would seem that the language in question would 
operate to prevent the provisions of paragraph 4 of section 10 being interpreted 
as solely for the purpose of minimizing damages, and hence limited to the class 
of persons not excepted from the coverage of the policy. This reasoning meets 
also, it seems to us, the argument of the defendant in error to the effect that 
the persons included in the word “others” as used in the fourth paragraph of 
section 10 are those only on account of whom the insurer may become liable 
under the terms of the policy. If this were the correct interpretation, there 
would be no room for a “voluntary” assumption of expenses on the part of the 
insured except where, on a purely factual basis, no liability existed in a case 
within the coverage of the policy. It is admitted by defendant in error that 
this meaning is too restricted and that the provisions of paragraph 4 of section 
10, in fact, do apply to cases where no right of action has arisen under the 
facts, provided that liability could attach to the insured under the terms of the 
policy. Viewed in this manner, the coverage of paragraph 4 of section 10 Is 
broader than that of paragraph 1 instead of being more restricted, since the 
coverage of the first paragraph is limited to those cases in which a cause 0! 
action against the insured exists on the facts. 
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{2, 3] Furthermore, reverting to section 10 of the policy, we are obliged to 
disagree with the construction placed by the defendant in error upon that section, 
by which it contends that the coverage referred to in the fourth paragraph of 
section 10 is that defined in the first paragraph as modified by the second and 
the third paragraphs. It will be observed that the coverage of the first para- 
graph of section 10 is comprehensive of all accidents due to the ownership, main- 
tenance, and use of the automobile described in the policy. It will be further observ- 
ed that in the second paragraph an exception to “this coverage” is set forth. It is 
perfectly plain that the expression “this coverage,” as contained in the 
second paragraph, refers to the coverage defined in the first paragraph. 
The third paragraph sets forth another exception to “this coverage,” and, since 
the last-quoted expression, as it is used in the second paragraph, relates to the 
coverage defined in the first paragraph, we cannot give it any different meaning 
as it appears in the third paragraph. Going to the fourth paragraph, we find 
that it refers to “this coverage,” and, for the reasons just set out, we think 
that it is quite apparent that it refers to coverage within the first paragraph of 
the section, and not to that coverage as modified by the provisions of the second 
and third paragraphs. The rule is that an expression to which a plain mean- 
ing is attached in one part of an instrument will be held to have the same 
meaning in other parts of the same instrument, unless a contrary purpose plainly 
appears. We are therefore of the opinion that the effect of the fourth paragraph 
of section 10 is to render the company liable for expenses incurred by the 
assured in providing immediate medical and surgical aid io others embraced 
within the coverage of the first paragraph of the same section. 

[4] Having determined that the policy is intended to cover expenses incurred 
by the insured in providing immediate medical and surgical aid to others, such as 
is imperative at the time of accident, not excepting members of the assured’s 
family residing with him, the remaining question is whether the items embraced 
in the recovery of the plaintiff below, as represented by the verdict, were 
for medical and surgical aid both imperative and immediate at the time of the 
accident. In considering the question thus raised, the first inquiry is whether we 
can say as a matter of law that any of the items included in the aggregate 
recovery represented by the verdict do not fall within the definition of immedi- 
ate medical and surgical aid imperative at the time of the accident. If it is clear 
that they are not within that category, then the court should not have permitted 
them to be included within the verdict. That, in our opinion, is as far as the 
court should have gone. If the items were such as might or might not have 
been within the recoverable category, then the question of their propriety under 
the circumstances was for the jury. In other words, this question is one primarily 
to be determined by all of the facts and circumstances of the case, and, unless 
the exclusion or inclusion of the items is clearly right, the determination is one 
resting upon facts and inferences appropriately to be arrived at by the jury. 


The aid provided for must be both “imperative” and “immediate.” In this 
case, we have little difficulty with the former term, because it is quite apparent 
under the facts that aid to Mrs. Chitwood was imperative. The question of 
whether the aid rendered, for which it is sought to hold the insurance company 
responsible, was immediate, is more difficult. The record makes it comparatively 
clear that the surgical operation, the blood transfusion, and the hospitalization 
were all immediately imperative and were immediately furnished. It is equally 
apparent that, as a result of the surgical operation, it was impossible to remove 
Mrs. Chitwood from the hospital for some little time. If the operation itself was 
immediately necessary, and if hospitalization for a recuperative period follow- 
ing the operation was inevitable, it would seem logical that the expense of the 
hospitalization following the operation is so much a part of it as that it also 
would have to be regarded as immediately necessary. It is hardly to be supposed 
that the assured could incur the expenses of the operation and refuse to be respon- 
sible for the inevitable expense that would follow that operation. A hos- 
pital could hardly be asked to take a patient and to perform a major operation, 
making it impossible for the patient to leave the hospital without having some 
one to look to for the expense of keeping the patient there for the necessary 
period after the operation was performed. And yet, in determining what is and 
what is not immediate medical and surgical aid, there naturally is some. place 
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that the chain of causation must be broken. Where this place plainly appears, 
the ruling is for the court, Where it rests upon conflicting testimony or 
divergent inferences, it is for the jury. In this case, we cannot say the entire 
recovery represented by the verdict did not rest upon items of expense incurred 
for imperative surgical help immediately necessary, or inevitably arising from the 
rendition of such help. 

For the reasons stated, we are of opinion to reverse the judgment of the 
circuit court of Mercer county, to reinstate the verdict, and to enter judgment 
thereon for the plaintiff. 

Reversed and rendered. 
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CASUALTY 


HILL v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited. 
Supreme Court of Errors of Connecticut. Nov. 6, 1936. 
188 Atlantic Reporter 277. 
2. NOTICE. 


In action on public liability policy requiring insurer’s consent to transfer 
of premises by insured, evidence held to establish that agent of insurer to whom 
notice of transfer of premises had been given had authority to receive notice 
thereof, and duty to notify insurer, and hence agent’s knowledge became 
knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4, ALTERATIONS 

Lowering of floor of building necessitating disconnection of electric main, 
ranoval of partitions, installation of columns and beams to carry floor above, 
and an addition in the rear of building, held to constitute “structural alterations” 
and “extraordinary repairs,’ within public liability policy requiring permission 
therefor by insurer and payment of extra premium, in order to claim indemnity 
provided by policy. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

5. ALTERATIONS. 

In action on public liability policy, finding that injury sustained by plaintiff 
was due to making of alterations in building, and that insurer was therefore 
relieved of liability, held error, where only issue as to defense of lack of permis- 
sion to make alterations was as to whether alterations were such as would require 
insured to obtain a permit and pay an extra premium, and there was no sugges- 
tion that injuries resulted from structural alterations. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


7, PLEADING. | 
When a policy insures generally against a particular risk, but contains a 
clause exempting the insurer from liability for a loss caused or arising in a 
specified manner, but which otherwise would have fallen within general terms 
of policy, that clause is to be regarded as having been inserted by way of 
proviso, and not as constituting condition precedent, and should be so pleaded. 
(For other cases, see Insurance, Dec. Dig. § 640[1].) 
8 ALTERATIONS. oe 
_ Provision in public liability policy excluding liability in case of structural 
alterations and extraordinary repairs, in absence of a written permit therefor, and 
the payment of an additional premium, was to be regarded as having been 
inserted by way of proviso, and not constituting a condition precedent which 
would entirely void policy, and should be pleaded and treated as such. 
(For other cases, see Insurance, Dec. Dig. § 640[1].) 
Appeal from Superior Court, Hartford County ; John Richards Booth, Judge. 
Action by Amos Hill against the Employers’ Liability Assurance Corporation, 
Limited, on a public liability policy to recover the amount of a judgment obtained 
by the plaintiff against a third party which was tried to the court. Judgment 
for the defendant, and the plaintiff appeals. 
Error, and new trial ordered. 
Argued before Maltbie, C. J., and Hinman, Banks, Avery, and Brown, JJ. 
John T. Robinson and Jacob I. Suisman, both of Hartford, for appellant. 
_ Martin E. Gormley, of New Haven, and Adrian W. Maher, of Bridgeport, 
tor appellee. 
HiInMAN, Judge. 


The complaint alleged, and the answer admitted, that the defendant issued 
to the Savings Bank of Rockville through the defendant's agent Lebbeus F. 
Bissell, doing business under the name of “L. Bissell & Son,” a blanket public 
liability policy insuring the bank against loss or damage from bodily injuries 
accidentally sustained by any person or persons other than employees of the 
assured while within premises described in declarations attached to the policy, 
Y reason of the occupation, use, maintenance, or control of the premises by 
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the assured, for one year from January 1, 1934. The premises so described 
included a building located on North street in Hartford, which, on or about 
June 4, 1934, the bank sold and conveyed to Clark and Zirone. 

It was alleged, further, as follows: That at the time of the conveyance 
Clark and Zirone paid to the bank the unearned part of the premium on the 
policy so far as related to the premises; that the bank notified Bissell, the duly 
authorized agent of the defendant, of the sale and conveyance and of the trans- 
fer of the policy so far as it related to the premises, and the defendant in accord- 
ance with its customary practice consented to the transfer; and that on June 
23, 1934, the policy was in full force and effect, and in so far as it related to the 
premises conveyed to them, Clark and Zirone were the beneficiaries of the 
assured under it. On that day the original plaintiff, Amos Hill, was a tenant of 
Clark and Zirone, occupying a tenement on the third floor of the building, and 
sustained injuries while descending the stairway leading therefrom, which 
injuries he claimed were caused by the negligence of his landlords in failing to 
provide a handrail on the stairway and to light the hall where the stairway 
was located. He instituted an action against Clark and Zirone to recover 
damages for these injuries in the superior court in Hartford county, the present 
defendant was duly notified of the claim and action but refused to defend, and 
after a trial judgment was rendered for the plaintiff to recover $1,611.50 damages 
and his costs. The judgment being unsatisfied, the plaintiff claimed in the pres- 
ent action, under section 4231 of the General Statutes, recovery of the amount 
thereof from this defendant. 


The effect of the denials in the first defense of the answer was to put in 
issue the allegations calculated to establish that Clark and Zirone became entitled 
to the benefits of the policy and were the beneficiaries of and assured under it 
in so far as it related to the premises conveyed to them. The second defense set 
forth that the policy issued by the defendant to the bank contained certain 
exclusions, including one that it “shall not cover injury or death * * * (5) grow- 
ing out of or due to the making of additions to, structural alterations in, or 
extraordinary repairs of the said premises unless a written permit is granted 
by the Corporation specifically describing the work and an additional premium 
is paid therefor.” It then alleged facts concerning changes and repairs being 
made in the premises prior to and at the time of the plaintiff’s injuries, and that 
these constituted “additions, structural alterations and extraordinary repairs,” 
and that “no written permit for the continuing of such insurance having been 
granted by the defendant” and “no additional premium for the extraordinary 
hazard caused by such additions, structural alterations and extraordinary repairs 
having been paid” by the bank or Clark and Zirone, “said policy was therefore 
null and void at the time of the alleged accident to the plaintiff” and he is not 
entitled to recover the amount of the judgment from the defendant. The plain- 
tiff’s reply in effect was a general denial, and he subsequently added, by amend- 
ment, an allegation that the defendant is estopped from denying that Clark and 
Zirone acquired an interest in the policy when the defendant’s agent was notified 
thereof on June 6, 1934. 

[1] At the opening of the trial the plaintiff moved that the defendant be 
required to elect whether to stand upon the first or the second defense, and the 
denial of this motion is assigned as error. However, there are not, here, the 
“wholly inconsistent claims” pursuit of which resulted in such complications 
as led us to direct that an election be required in Rochon y. Preferred Accident 
Ins. Co., 118 Conn. 190, 196, 171 A. 429, on which the appellant relies; Hoard v. 
Sears, Roebuck & Co., 122 Conn. —, 188 A. 269. The trial court did not err in 
denying the motion. 

(2, 3] Pertaining to the issue raised by the first defense—whether or not 
Clark and Zirone became assured and entitled to benefit under the policy, the 
trial court found that when the bank conveyed the premises to Clark and Zirone 
it took back and thereafter held a mortgage on the premises; that it collected 
from the grantees a sum representing the unearned part premium on the policy 
so far as it related to these premises; that it notified Bissell of the transaction 
“for the purpose of effecting a transfer of the interest in said policy to said 
Clark and Zirone.” The finding states, further, that on receiving this notice 
Bissell caused a fire insurance policy upon the premises to be transferred by 
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indorsement to Clark and Zirone, but did not make any indorsement showing 
the transfer of the interest in this liability policy, for the reason that he believed 
that an indorsement already attached to the policy applied to the situation and 
extended the benefits of the policy to Clark and Zirone. The latter relied upon 
the notice so given and upon their payment of premium and believed that 
they were covered by the policy. 

The trial court further found, however, that while Bissell was an insurance 
agent authorized to transact all lines of insurance for the defendant, he “had power 
only to solicit insurance, deliver the policies and collect the premiums”; that he 
did not notify any one connected with the defendant of this transfer until June 
2th (which was after the accident); and that “prior to that time the defendant 
had received no notice that the property owned by the Savings Bank had been con- 
veyed to Clark and Zirone. So far as it knew the Bank still owned the property.” 
The appellant assigns error in the two statements just quoted. As to the first of 
these it appears from the evidence, especially from the numerous indorsements or 
riders which were countersigned and affixed to the policy during its term, both 
before and after the accident, by Bissell, that in addition to the powers attributed 
to him by the finding he had authority to receive notice of transfers such as that 
here involved and to make indorsements appropriate thereto and, it follows, had 
a consequent duty to notify the defendant company thereof. This being so, the 
information communicated to the agent pertaining to a matter in which he was 
authorized to act and affecting the liability of the principal, the insurer—there 
being no element of fraud involved—became the knowledge of the principal. 
MacKay v. Astna Life Ins. Co., 118 Conn. 538, 548, 173 A. 783; Town of Enfield 
vy. Hamilton, 110 Conn. 319, 148 A. 353; Dresser & Son v. Allemannia Fire Ins. 
Co., 101 Conn. 626, 126 A. 912; Back v. People’s National Fire Ins. Co., 97 Conn. 
336, 116 A. 603; National Reserve Ins. Co. v. Scudder (C. C. A.) 71 F.(2d) 884, 
$87: 2 Couch, Cyclopedia of Insurance Law, § 525. These attacked findings there- 
fore are devoid of requisite support. 

[4] Pertaining to the changes and repairs alleged, in the second defense, to 
have been undertaken by Clark and Zirone, the finding states that immediately upon 
taking possession of the property they gave notice to all the tenants, of whom the 
plaintiff was one, to vacate the premises and began alterations and repairs con- 
sisting of converting a tenement which, together with one store, occupied the 
ground floor of the building, into another store. This involved a change in the 
level of the floor of that portion occupied by the tenement, and because of this the 
electric meter which had been located in the cellar under this tenement was 
removed so that there were no lighting facilities in the building which would permit 
illumination of the common hallway. The appellant assigns as error the finding 
as an ultimate fact that these changes constituted “structural alterations in, or 
extraordinary repairs of,” the premises. The uncontradicted evidence as to the 
nature of the changes shows that they included the lowering of the floor of the 
tenement to conform to the level of that of the other store, the removal of par- 
titions and the installation of columns and beams to carry the floor above, and 
an addition in the rear for a bakery oven. The lowering of the floor necessitated 
disconnecting the electric main running from the underground to the meter board. 
The facts found, especially when read in the light of the evidence from which 
they were derived, amply justify a finding that they amounted to such structural 
alterations and extraordinary repairs as to come within the scope of the policy 
Provision requiring a written permit therefor and the payment of an additional 
premium. The facts are quite analogous to those in Plaza Amusement Co. v. 
Rothenberg, 159 Miss. 800, 131 So. 350, and United States F. & G. Co. v. South- 
land Life Ins. Co. (C. C. A.) 22 F.(2d) 731. See, also, 3 Words and Phrases, 
Fourth Series, p. 567. The cases upon which the appellant relies (Syracuse 
Malleable Tron Works v. Travelers’ Ins. Co., 182 App. Div. 742, 170 N. Y. S. 351, 
affirmed 230 N. Y. 532, 130 N. E. 882: Kinston Cotton Mills v. Liability Assurance 
Corp., 161 N. C. 562, 77 S. E. 682; Kresge v. Maryland Casualty Co., 154 Wis. 
627, 143 N. W. 668; Pilgrim v. Etna Life Ins. Co., 91 N. J. Law, 258, 102 A. 445) 
are either not in point or definitely distinguishable. 


[5, 6] The finding is unquestioned that prior to the accident no permit was 


granted or additional premium paid and that the defendant had no knowledge 
thereof until notified of the injuries and claim of the plaintiff and of the action 
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instituted by him against Clark and Zirone. However, the further finding that 
“the injuries sustained by the plaintiff grew out of and were due to the making of 
said structural alterations * * * and extraordinary repairs,” and the conclusion, 
which is the only one stated in the finding, that the injuries “having grown out of 
and being due to” these alterations and repairs “the defendant is relieved of 
liability under the policy,” are attacked on the ground that no issue such as that 
to which they pertain was raised by the pleadings or before the court on the 
trial. In this contention the appellant appears to be warranted. The only issue, 
under the pleadings, to which evidence and adjudication of the nature of the 
alterations and repairs was relevant, was that raised by the second defense— 
whether they were such as, under the policy provision quoted therein, to require 
the insured to obtain a permit therefor and pay an extra premium. We find no 
indication in the record that the debatable question whether or not the plaintiff's 
injuries grew out of or were due to the alterations or repairs was, within the 
scope of the case as pleaded and tried. The finding states that the claim on which 
the plaintiff recovered. judgment against Clark and Zirone was that his injuries 
were caused by their “negligent failure to provide for the lighting of [the] com- 
mon hall and stairway * * * and a handrail along the three upper steps.” There 
is no suggestion that the question whether the failures alleged and the resulting 
injuries were due to structural alterations or repairs was in issue or determined 
in that case, and the finding affords no other support for the finding of ultimate 
fact. Also this, and the conclusion, based thereon, the only one stated in the find- 
ing, upon which the judgment rendered could rest, were foreign to any issue raised 
by the pleadings. Torts not involved in those issues cannot properly be made 
the subject-matter of an adjudication. Di Nino v. Di Loreto, 107 Conn. 124, 139 
A. 631; Kane v. Kane, 120 Conn. 184, 189, 180 A. 308. “A judgment cannot be 
founded on a finding of facts not in issue, although they may have been shown by 
evidence to which no proper objection was taken.” New Idea Pattern Co. v. 
Whelan, 75 Conn. 455, 458, 53 A. 953, 955; Modern Home Utilities, Inc. v. Garrity, 
121 Conn. 651, 654, 186 A. 639. 

The finding does not contain any conclusions determining the issues raised by 

the pleadings as we have construed them. Any conclusion that the notice to 
Bissell of the transfer of title did ‘not suffice to bind the defendant, which might 
be deduced from the memorandum of decision and be germane to the issue under 
the first defense, would be vitiated by our correction of the finding as to the 
scope of the authority of the agent for the defendant; aléo, the plaintiff’s claim 
of estoppel would be left undetermined. 
j [7, 8] Although error requiring a new trial must be found upon the ground 
just discussed, we mention one further assignment, which alleges error in over- 
ruling the plaintiff's claim of law that the policy provision quoted in the second 
defense did not constitute a condition violation of which would render the policy 
null and void” as that defense alleged. When a policy insures generally against 
a particular risk but contains a clause exempting the insurer from liability for a 
loss caused or arising in a specified manner, but which otherwise would have fallen 
within the general terms of the policy, that clause is to be regarded as having been 
inserted by way or proviso, and not as constituting a condition precedent, and should 
be so pleaded. Lounsbury v. Protection Ins. Co., 8 Conn. 459, 466, 21 Am. Dee. 
686; Fogarty v. Fidelity & Casualty Co., 120 Conn. 296, 299, 180 A. 458; 6 Cooley, 
Briefs on Insurance (2d Ed) p. 5003. The clause here relied on was clearly such 
an exclusion, rather than a condition breach of which would entirely void the policy, 
and should have been pleaded and treated as such. } 

There is error, and a new trial is ordered. 

The other Judges concurred. 


GOLD v. COMMERCIAL CASUALTY INS. CO. 
Superior Court of Pennsylvania. Dec. 11, 1936. 
188 Atlantic Reporter 360. 
1. ASSIGNMENT. 


Theft policy held not terminated by death of insured, in absence of express 
provision, notwithstanding provision that assignment should not bind insurer with- 
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out its consent thereto, devolution of title by death being clearly distinguishable 
from “assignment.” 

(For other cases, see Insurance, Dec. Dig. § 343.) 

2 CONSTRUCTION. 

Since insurance policies usually contain explicit provisions as to termination 
or forfeiture, no additional grounds therefor will be implied or read into the 
contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CONSTRUCTION. 

Policy will be viewed in light most favorable to insured in case of doubt 
or ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Interpretation of policy which would work forfeiture must be avoided, 
if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal No. 186, October term, 1936, from judgment of Municipal Court, 
Philadelphia County, No. 778, February term, 1935; Leopold C. Glass, Judge. 

Action on a theft policy by Rae L. Gold, as administratrix of the estate of 
Morris Gold, deceased, against the Commercial Casualty Insurance Cmpany. 
From a judgment for plaintiff for $378.56 and denial of motion for judgment 
n, o. v., defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Felice E: Darkow, Langdon W. Harris, Jr.. and Herman & Harris, all of 
Philadelphia, for appellant. 

Albert L. Moise, of Philadelphia, for appellee. 

STADTFELD, Judge. 

This was an action brought by Rae L. Gold, administratrix of the estate of 
Morris Gold, the assured, against the defendant, Comtmercial Casualty Insurance 
Company, on a policy of theft insurance which covered the assured to the 
amount of $500 for loss by burglary, robbery, theft, or larceny of “watches, 
precious, or semi-precious stones, jewelry * * * owned by the assured or by any 
permanent members of the household of the assured who does not pay board or 
rent” for the term of one year, beginning January 6, 1933. By renewal certificate 
issued by the company, the term was extended to January 6, 1935. 

The assured died on July 27, 1934. Some time between the date of his death 
and August 4, 1934, certain valuables, consisting of gold watches, gold chains, 
and a gold signet ring of the assured, and other valuables consisting of a lady’s 
gold watch and chain and a yellow gold diamond ring belonging to Bessie Gold, 
his wife, and a lady’s gold wrist watch belonging to Mollie Gold, one of the 
daughters, disappeared. 

The usual proofs of loss were filed with the company, and letters of adminis- 
tration were subsequently taken out. A check for the unearned premium was 
offered to the administratrix of the assured, and on February 3 and 4, 1936, the 
case was tried before Glass, Judge, without a jury. The court, after hearing 
the evidence, found in favor of the plaintiff in the sum of $378.56. On March 
13, 1936, defendant’s motion for judgment n. 0. v. was dismissed by the court en 
banc and judgment was entered for plaintiff, Crane, Judge, dissenting. From 
the dismissal of this motion and the entry of judgment in favor of plaintiff, this 
appeal has been taken. 

[1] The sole question here is whether the benefits of this policy extend 
beyond the death of the assured. Appellant quotes and relies upon the “no 
assignment” clause in the policy, which reads as follows; “P. No assignment 
under this policy shall bind the company unless its consent shall be endorsed 
hereon.” From this it is argued that the policy contract was made with Morris 
Gold individually and terminated with his death. Appellee contends that the 
above clause has no application to the present case. There was no sale of the 
msured property by Morris Gold or his wife and daughter. No assignment of 
the policy is involved in this case. Devolution of title to property at the death 
of the owner is clearly distinguished from a sale or transfer of the insured 
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property by the owner. The distinction is clearly and concisely set forth b 
Junkin, President Judge, in Columbia Insurance Co. y. Mullin’s Adm’r (1870) 4 
Leg. Op. 572 in the following language: Devolution is the act of the law, aliena- 
tion is the act of the insured; the former takes place without, the later by his 
consent.” 

[2] In 6 Couch Cyclopedia of Insurance Law, p. 4871, § 1351, it is stated: 
“* * * the authorities are agreed that a policy of insurance on property is not 
terminated by the death of the insured, in the absence of an express provision to 
that effect in the policy, the usual ground for the decision being that, since insur- 
ance policies usually contain explicit provisions as to termination or forfeiture, no 
additional grounds therefor will be implied or read into the contract, and a pro- 
vision that alienation shall avoid the policy does not apply to a transfer by operation 
of law resulting from the death of the insured.” Likewise in 3 Cooley’s Briefs 
on Insurance (2d Ed.) p. 2699, it is stated: “A policy conditioned to be void on 
the alienation or transfer of the property is not terminated by the death of the 
insured and the descent of the property to the heirs.” 

Also in 16 A. L. R. 310, annotation, we find it stated: “The cases are in 
accord in holding that a policy of insurance on property is not terminated by the 
death of the insured, in the absence of an express provision to that effect in the 
policy, the ruling being ordinarily put on the ground that, since insurance policies 
usually contain explicit provisions as to termination or forfeiture, no additional 
grounds therefor will be implied.” 

[3, 4] In Brams v. New York Life Insurance Co. (1930) 299 Pa. 11, at page 13, 
148 A. 855, 856, our Supreme Court, through Mr. Justice Sadler said: “The cor- 
rectness of the conclusion reached depends upon the construction of the terms 
of the written contract, having in mind that, in case of doubt or ambigutty, its 
provisions will be viewed in the light most favorable to the insured, since, if 
possible, in such cases, an interpretation which would work a forfeiture must be 
avoided. Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 
L. Ed. 895; McMaster v. New York Life Ins. Co., 183 U. S. 25 [22 S. Ct. 10, 
46 L. Ed. 64].” Likewise, in Scheel vy. German-American Ins. Co. (1910) 228 Pa. 
44 at page 48, 76 A. 507, 508, the same court, through Mr. Justice Mestrezat said: 
“A policy of fire insurance is a contract of indemnity, and unless it is canceled 
by mutual consent, or the policy provides that it may be terminated on the option 
of the parties and is so terminated, it will continue in force for the term for which 
it was written.” 

Our own court, in Hubbard v. Globe Indemnity Co., 87 Pa. Super. 483, at 
pages 487, 488, through Judge Henderson said: “It is a familiar principle that 
insurance policies should have a reasonable construction in view of the intent of 
the parties, regard being had to the nature and situation of the thing insured, 
and as the policy of insurance is the language of the company insuring, if there 
be any ambiguity, it is taken most strongly against the insurer, and if reasonably 
susceptible of two interpretations, it is to be construed in favor of the insured 
so as not to defeat without necessity his claim to indemnity.” 

[5] In Forest City Fire Insurance Co. v. Hardesty, 182 Ill. 39, 45, 55 N. E. 
139, 140, 74 Am. St. Rep. 161, it was said: “It would seam to be unjust and 
inequitable that a forfeiture should be enforced because of an act for which the 
assured is not responsible, and which is in no way his fault. It would be proper 
to hold the assured responsible for any act of forfeiture which is within his con- 
trol. There is no claim heré that the death which caused the change of title was 
the result of suicide, or of any improper conduct on the part of the assured.” 


[6] In Georgia Home Ins. Co. v. Kinnier’s Adm’x (1876) 28 Grat. (69 Va.) 
88, at page 111, Burks, Judge, delivering the opinion of the Court of Appeals said: 
“Moreover, it is to the last degree unreasonable to suppose, that any sane man 
would ever accept a policy of insurance against loss by fire, if he understood it, 
which contained a provision for immediate forfeiture by reason of his death and 
consequent descent of title to his heirs.” 

In Planters’ Mutual Ins. Ass’n of Arkansas v. Dewberry (1901) 69 Ark. 295, 
at page 300, 62 S. W. 1047, 1049, 86 Am. St. Rep. 195, Hughes, Judge, delivering 
the opinion of the court said: “While there is a conflict in the decided cases upon 
the question involved in the first instruction,—that is, that the title to the property 
was changed by the death of R. A. Dewberry after the execution of the policy am 
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the descent of the property insured to his wife and children —we incline to the 
opinion that the more reasonable view is that the title to the property was not 
changed by the death of R. A. Dewberry, and the succession of his wife and 
children to his rights therein, within the meaning of the policy. We think this view 
amply supported by the decisions. Richardson’s Adm’r vy. German Ins. Co., 89 
Ky. 571, 13 S. W. 1,8 L. R. A. 800; Burbank v. Rockingham Ins. Co., 24 N. H. 
550, 57 Am. Dec. 300; Forest City Ins. Co. v. Hardesty, 182 Ill. 39, 55 N. E. 139 
iS wat ote Rep. 161]; Georgia Home Ins. Co. v. Kinnier’s Adm’x, 28 Grat. 
oY Va. . 

In Zimmerman v. Massachusetts Bonding & Ins, Co. (1922) 201 App. Div. 538, 
194 N. Y. S. 482, at page 483, Smith, Judge, delivering the opinion of the court 
said: “The action is brought upon two policies of burglary insurance, identical 
in form, but of different amounts and dates. Both policies cover the time in ques- 
tion, when it is claimed that the loss occurred. Unless the policies have beer 
canceled, or have become ineffective by the death of Mark Samuels, who was 
named in the policies as the person insured, the policies were still in force at the 
time of the burglary. It is not necessary here to determine whether the death of 
Mark Samuels canceled the policies. Authorities in other states hold to the con- 
trary. Hardesty v. Forest City Ins. Co., 77 Ill. App. 413, affirmed, 182 Ill. 3% 
55 N. E. 139, 74 Am. St. Rep. 161; Burbank v. Rockingham Mutual Fire Ins. Co., 24 
N. H. 550, 57 Am. Dec. 300; Westchester F. Ins. Co. v. Dodge, 44 Mich. 420, 6 
N. W. 865; Pfister v. Gerwig, 122 Ind. 567, 23 N. E. 1041; Georgia Home Ins. Co. 
y. Kinnier’s Adm’x, 28 Grat. (69 Va.) 88. The cases upon which the defendant 
relies in this state are Hine v. Woolworth, 93 N. Y. 75, 45 Am. Rep. 176, and 
Sherwood v. Agricultural Insurance Co., 73 N. Y. 447, 29 Am. Rep. 180, which 
were decided upon policies which are clearly distinguishable from the policies 
here in question, inasmuch as those policies contained provisions that the policy 
shall be void if the interest in the property is transferred ‘by operation of law,’ 
which would include the passing of the title upon the decease of the party insured. 
No such provision is contained in the policies in question. The policies were written 
by defendant. The time covered by the policies was one year from date. That 
time had not expired. It would seem, if it had been the intention to limit liability 
to the lifetime of the insured, that the policies would have so stated.” 

In Forest City Insurance Co. v. Eaton, 86 Ill. App. 463, it was held ,that the 
death of the assured before loss does not work a forfeiture of a fire insurance 
policy under a condition that it shall be void if any change takes place in the title 
or possession of the property insured. 

Without unduly lengthening this opinion, we may say that the judgment of 
the lower court is correct both as to principle and the authorities cited, which 
are in consonance with the policy announced by our appellate courts. . 

The assignments of error are overruled and judgment affirmed. 


DICKERSON v. AMERICAN CREDIT-INDEMNITY CO. OF NEW YORK. 
Superior Court of Pennsylvania. Dec. 18, 1936. 
188 Atlantic Reporter 562. 
CREDIT. 

Under credit indemnity policy guaranteeing against loss to amount not 
exceeding $3,000 and providing that no loss was covered thereby unless debtor 
should have in latest published book of Bradstreet Mercantile Agency at date 
of shipment capital rating and accompanying credit rating, 1s tabulated therein, 
indemnitee held entitled to claim gross loss of only $3,000 on sale to debtor having 
a ane of $3,000 at time of sale, notwithstanding that amount of sale was 
Ot,09/ ° 

(For other cases, see Insurance, Dec. Dig. § 511.) 

Appeal No. 127, October term, 1936, from final judgment of Court of Com- 
mon Pleas No. 4, Philadelphia County, No. 2551, December term, 1928; Joseph 
L. Kun, Judge. 

Assumpsit on a credit indemnity policy by E. S. Dickerson, Jr., trading as 
the Dickerson Company against the American Credit-Indemnity Company of 


New York. Judgment for defendant, and plaintiff appeals. 
Affirmed. 
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Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

George J. Edwards, 3d, and Ralph S. Croskey, both of Philadelphia for 
appellant. 

Sidney E. Smith, of Philadelphia, for appellee. 

PARKER, Judge. 

This is an action in assumpsit brought to recover an amount claimed to be 
due on an insurance policy described as one of credit indemnity, The plaintiff 
claimed the defendant owed him the sum of $3,000 under the terms of the policy, 
while the defendant admitted that there was due the sum of $2,200, which it has 
paid to plaintiff, leaving in controversy the sum of $800 with interest. The 
basic facts are not in dispute, and all appear in the pleadings. Judge Brown in 
the court below refused a motion for judgment for want of sufficient affidavit 
of defense, and when the cause came to trial before a jury, Judge Kun, after 
proof of the facts by the pleadings, followed the ruling of Judge Brown and 
directed a verdict for defendant. The plaintiff has appealed, complaining of the 
entry of judgment for defendant and of the refusal of his motion for judgment 
n. o. v. We are all of the opinion that the decisions of the judges in the courts 
below were correct. 

The sole question presented to us on this appeal involves an interpretation 
of the terms of the policy of indemnity issued by defendant. ‘The policy provides 
that defendant “Hereby guarantees [plaintiff] * * * against loss, to an amount 
not exceeding $3,000 * * * due to insolvency * * * of debtors, which insolvency 
shall occur within the term beginning the Ist day of April, 1928 and ending the 
3lst day of March, 1929 * * * and which loss is covered, proven and allowed, as 
hereinafter stipulated. From the aggregate net loss, ascertained in adjustment 
as hereinafter provided, there shall be deducted ten per cent. (10%) thereof as 
co-insurance, and from the remainder an agreed Normal Loss of 5/10ths of One 
per cent., to be borne by the Indemnified, upon the total zross sales so made 
during said term; less (a) all allowances actually made on said sales during 
the said term and (b) the invoiced price of any of said sales returned and accepted 
by the Indemnified during said term; but such Normal Loss so to be deducted 
shall be not less than $500.00; and the remainder, if any, not exceeding the 
amount of this Policy, shall be the amount payable by the Company.” 

The coverage of the policy and the method of adjustment of losses are set 
forth in detail in the conditions and stipulations attached to and made a part 
of the policy and are as follows: “2.—Coverage.—No loss is covered by this Policy, 
unless the debtor to whom the goods were shipped and delivered shall have in the 
latest published book of the Bradstreet Mercantile Agency, at the date of the 
shipment, a capital rating and its accompanying credit rating, as tabulated below. 
** * The aggregate gross amount covered on the indebtedness to the Indemnified 
cf any one debtor shall not exceed the amount owing by the debtor, nor exceed 
the amount set opposite the corresponding rating of the debtor in the subjoined 
‘Table of Ratings and Coverage.’ ” As the claim in this case arises from the 
insolvency of but one debtor, we give only the capital rating and coverage with 
which we are concerned, and which are as follows: 

“Table of Ratings and Coverage 
(Bradstreet Mercantile Agency) 


Capital cies dea ivusads Second Gross Amount 
Rating : ; Credit Covered 
[Higher ratings omitted] Rating 


R 35,00 Nae fog Cc" $3000.” 


“8—Method of Adjustment.—To ascertain the net loss in any adjustment under 
this Policy, there shall be deducted from each gross loss covered and proven 
under this Policy: (1) All amounts collected thereon and all amounts which may 
have been obtained from any other source; (2) The invoiced price of goods 
returned or replevined, when such goods are in the undisputed possession 0! 
the Indemnified; (3) All amounts mutually agreed upon as thereafter obtainable. 
[Provision is then made for cases where the credit rating is changed or there 
is no credit rating, with which we are not concerned.] “After making the deduc- 
tions provided for under (1), (2) and (3) hereof from each gross loss covered 
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and proven under this Policy, there shall be added to the remainder the regular 
collection fees charged by the Company on said deductions. The result shall be 
the net loss. From the aggregate amount of the net covered and proven losses 
thus ascertained, there will be deducted: (first), ten per cent. (10%) thereof, as 
co-insurance; (second), the agreed Normal Loss; and the remainder, not exceed- 
ing the amount of this Policy, will, less any unpaid amount due the Company, 
be the amount due and payable to the Indemnified.” 


It is conceded that the plaintiff suffered a single loss of $4,057.19 during the 
term of the policy by reason of the insolvency of a debtor, the James G. Downard 
Company, whose capital rating by Bradstreet was R and whose credit rating 
ras & 

- With the description of coverage furnished by paragraph 2 and the method 
of adjustment supplied by paragraph 8, we have a definite formula which is 
explicit and enables us to determine the precise amount due by defendant to 
plaintiff. The plaintiff, by reason of the insolvency of Downard Company, 
suffered a financial loss of $4,057.19, but that sum was not the aggregate gross 
amount covered by the policy, for it stipulated that it covered only $3,000 of the 
indebtedness of any one debtor who had the rating which that company enjoyed. 
The defendant in effect said to plaintiff: “A customer who has a ‘Capital Rating’ 
of ‘R-35,000,’ and a ‘Second Credit Rating’ of ‘C’ is only entitled to a credit of 
$3,000. If you extend a credit beyond that amount the excess is not covered 
by the policy, that is your affair and we are not concerned in it.” Now applying 
this data to the formula furnished by paragraph 8, there is no difficulty in ascer- 
taining the net loss made under the policy as well as the amount to which plaintiff 
is entitled. 

We start with “each gross loss covered by the policy” and find there is but 
one loss and only $3,000 of that one loss is covered by the policy. There were 
no amounts collected, no goods returned, and no amounts agreed upon as there- 
after obtainable to be deducted, and as there were no collection fees to be added, 
the net loss covered by the policy was $3,000. The policy, however, very 
definitely provides that such net loss shall not be the amount to be paid by 
defendant, but from the “aggregate amount of the net covered and proven loss” 
is to be deducted 10 per cent. and a “normal loss of $500.” The result is $2,200. 

he basic error in appellant’s argument is in assuming the loss covered by 
the policy to be $4,057.19 when the policy distinctly provides that it does not cover 
any loss suffered in excess of the “gross amount covered” on one debtor. Plaintiff 
had no more right to bring into the equation any loss suffered by reason of excess 
credit extended to Downard Company than he would have had to include a loss 
suffered as a result of a sale to one who had no commercial rating. Neither of 
such claims were covered by the policy. Our conclusion is fortified by the careful 
use of the phrases “aggregate gross amount covered on the indebtedness of any 
one debtor,” “net loss,” “each gross loss covered and proven” and the final pro- 
vision that the net loss shall be subjected to certain deductions—a species of 
co-insurance—to determine the amount that is payable by defendant. We find no 
ambiguity in the formula, and, consequently, may not resort to rules governing 
situations where the meaning is doubtful. The parties made the contract and must 
be held to it. 

Judgment affirmed. 

CHARADA INV. CO. v. TRINITY UNIVERSAL INS. CO. No. 26097. 

Supreme Court of Washington. Nov. 30, 1936. 
62 Pacific Reporter (2d) 722. 
1, LOCK. 

Insurer held not liable for burglary of inner compartment of safe while outer 
Oor was open under express terms of burglary policy which, as written, indemnified 
against burglary of safe while duly closed and locked by at least one lock. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2, SAFE. 

Provision of policy insuring against burglary of safe, which did not require 
breaking into both safe and compartment, did not negative requirement that safe, 
as distinguished from compartment thereof, had to be burglariously opened at a 
time when it was duly closed and locked. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
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Department 1. 

Appeal from Superior Court, Pierce County; W. O. Chapman, Judge. 

Action by the Charada Investment Company against the Trinity Universal 
Insurance Company. From a judgment of dismissal with prejudice, plaintiff 
appeals. 

Reversed and remanded, with direction to grant a new trial. 

Guy E. Kelly, of Tacoma, for appellant. 

Whittemore & Truscott and Harold A. Seering, all of Seattle, for respondent, 

MiLiarp, Chief Justice. 

This action was instituted for the reformation, and recovery thereon as so 
reformed, of a burglary insurance policy on a safe and its contents. Its demurrer 
was overruled, whereupon defendant answered and the cause proceeded to trial, 
The trial court, sitting without a jury, entered a judgment of dismissal with preju- 
dice, following the sustaining of a challenge to the sufficiency of plaintiff’s attorney's 
opening statement and demurrer thereto. Plaintiff appealed. 

Appellant, a domestic corporation, conducted a public market in which it leased 
space to several persons who operated stores therein. Appellant kept a safe 
in which were sixteen compartments, some of which were used by appellant’s 
tenants for the safekeeping of their cash and other valuable property. 

According to the complaint, respondent’s agent visited appellant’s place of 
business and was fully advised that a policy of insurance was desired which 
would protect valuables in the safe during all times, and particularly during 
business hours when the safe doors would remain open. The agent agreed to 
furnish such a policy. Thereafter, on January 19, 1934, respondent issued, and by 
its agent delivered, to appellant, a burglary insurance policy which appellant believed 
and respondent’s agent described and represented to appellant contained the pro- 
tection promised. Appellant paid the premium charged, and on or about March 22, 
1934, respondent caused to be attached to the policy a special indorsement reading 
as follows: “It is hereby understood and agreed that this policy covers property 
of others as covered under Item 14 while the said property of others is held by 
the assured for safe-keeping; subject, nevertheless, to the limitations and con- 
ditions of the policy.” 

On or about June 27, 1934, appellant’s safe was burgalarized by actual force 
and violence and by the use of tools leaving visible marks thereof, and money 
and other property were stolen. The property so taken belonged to one of 
appellant’s tenants who assigned his cause of action against respondent to 
appellant. The prayer of the complaint asks that the policy be reformed so as 
to conform to the intent of the parties and that it be decreed that the policy 
cover all loss by burglary from any compartment within appellant’s safe when 
the compartment burglarized was locked at the time and regardless of whether 
the outer door of the safe is locked or unlocked. A demurrer to the amended 
complaint was overruled. a 

Respondent answered, admitting the issuance and acceptance of the policy 
of insurance and the payment of the premium, but denied generally the remainder 
of the material allegations. 

When the cause came on for trial, appellant’s attorney made an opening 
statement in which he said that the president of appellant examined the policy 
a few weeks after its delivery, and not being satisfied that it covered the property 
of the tenants, secured the indorsement described in the complaint. On the 
morning of June 27, 1934, after the outside doors of the safe had been opened in 
the usual and lawful manner by an authorized employee of appellant, the com- 
partment in the safe used by one of appellant’s tenants was broken open by force 
and violence and burglarized and cash and property to the value of $422.05 stolen 
therefrom. A great deal of the opening statement is argument on the mean- 
ing of the terms of the policy as written, it being contended that the loss suffered 
by the burglary was within the provisions of the policy. 

When appellant called its first witness, respondent’s attorney inquired of 
appellant’s attorney: “Are you asking reformation of this contract? If not, | 
would like to make an opening statement.” Appellant’s attorney responded: “I 
am asking reformation if necessary. I am asking for any relief due under the 
complaint.” Thereupon respondent's attorney said: “I challenge the sufficiency 
of the opening statement, and demur, and move for judgment with prejudice, on 
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the ground that the opening statement does not state facts sufficient to consti- 
tute a cause of action.” 

While in the opening statement no particular mention was made of reforma- 
tion of the contract of insurance and although, following the opening statement, 
the discussions by the trial court and by counsel for beth parties particularly 
related to the meaning of the written terms in the policy, yet near the close of 
the arguments the following was said by the court and appellant’s attorney: 

“The Court: The only question is whether this policy contemplates whether 
the safe should be locked when burglarized. 

“Appellant’s Attorney: It was agreed between the parties to cover the safe 
in the method by which it was used, it was understood by Mir. Gemberling that 
the door would be open during the day and closed at night. That is the reason 
we amended the complaint. I want to make this proof. 

“The Court: You want to say it was understood when the insurance policy 
was issued that it did not require that the safe itself should be burglarized? 

“Appellant’s Attorney: Yes, I want to show they covered the safe where 
the door was open during the daytime and the policy was written with that in 
view. 

“The Court: Well, it does not. It is agreed that the policy would cover 
property held by others. 

“Appellant’s Attorney: Mr. Gemberling knew how the safe was used and he 
told them it would be covered and made them this policy. 

“The Court: Subject to limitations and conditions of the policy, he specially 
put that in. 

“Appellant’s Attorney: Let me read this case (Reads). Now here is a case 
where Mr. Heitman thought the burglary was covered and protected his safe 
in the manner it was used. The policy was provided intending to make that 
coverage and it seems to me if there is necessity for something further to meet 
the minds of the parties, it should be performed.” 

It patently appears from the foregoing that appellant’s attorney did not 
waive or negative the cause of action for reformation, but rather asserted it. 
Yet the trial court dismissed the cause because the policy as written did not 
give the protection for which appellant asked. 

[1] “Item 14(a)” in the policy specifies that the insurance is on money and 
securities outside or inside any compartment of the safe. Paragraph I, under 
the heading “Indemnity Agreements,” provides that the insurance company 
undertakes: “To Indemnify the Assured for all loss by burglary, of property 
insured hereunder, from within that part of any safe or vault to which the 
insurance under this Policy applies, occasioned by any person or persons making 
felonious entry into such safe or vault by actual force and violence of which 
force and violence there shall be visible marks made upon such safe or vault by 
tools, explosives, electricity, gas or other chemicals, while such safe or vault is duly 
closed, and locked by at least one combination or time lock and located in the 
Assured’s premises as hereinafter defined, or while located elsewhere after removal 
therefrom by burglars.” 

The safe door was not opened unlawfully or in a manner specified in the policy. 
Only a compartment was feloniously broken into while the outer door of the safe 
was unlocked and open. We concur in the view of the trial court, that the absence 
of events and conditions which, according to the policy, must first occur and exist in 
order to obligate the insurance company to pay loss or damage, precludes recovery 
by appellant under the policy as written. 

12] We cannot agree with appellant that the paragraph in the policy designated 
as “C” creates an exception to paragraph I, supra, so as to cover a burglary com- 
mitted while the outer door of the safe is open. So far as pertinent, paragraph 
“C” reads as follows: “The Company shall not be liable (unless insurance is 
specifically provided in Sections (a) or (c) of Item 14 of the Declarations) for 
loss of property from within any safe containing a chest or compartment of any 
description. unless both the safe and the chest or compartment shall have been 
entered in the manner specified in Indemnity Paragraph I; * * * ” 

The last-quoted provision does not require the breaking into both the safe and 
compartment, but this does not negative the requirement of paragraph I that the 
sate (as distinguished from a compartment thereof) must be burglariously opened 
at a time when it is duly closed and locked. 
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The trial court correctly concluded that the terms in the written policy would 

have relieved respondent of liability in the case at bar. The indorsement which 
* was attached to the policy specifically provides that it is subject “to the limitations 
and conditions of the policy.” However, in holding that the policy as written did 
not give appellant a right of action, the court only disposed of one question in the 
cause. 

[3, 4] In appellant’s complaint it is prayed that the contract of insurance be 
reformed so that its terms will be the same as agreed upon prior to its issuance, 
which terms are specifically detailed in the complaint and differ materially from 
those in the policy. To this portion of the complaint respondent. entered a general 
denial, thus creating issues entirely separate and apart from an interpretation of 
the terms of the policy as written. The trial court did not say, nor could it say, as 
a matter of law that appellant had no right to a reformation of the contract where, 
as here, the decision depended upon issues of fact pleaded by appellant and denied 
by respondent. The motion to dismiss was based upon the opening statement. 

In speaking of opening statements made by counsel, it is said in volume 2 of 
Bancroft’s Code Practice and Remedies, p. 1859: “However, the practice of giving 
a judgment upon an opening statement is said to be a dangerous one, especially in a 
complex case in which the complaint has been tested by demurrer and upon a motion 
for such a judgment the statements are liberally interpreted and are taken to be 
true. The admissions may not be acted upon less they are distinct, formal, 
unequivocal, and deliberately made. To warrant direction of judgment it must 
affirmatively appear from the facts admitted that there is no cause of action or 
defense; it is insufficient that, because of brevity, counsel fails to state facts 
sufficient to support his side of the controversy, * * * ” 

In Redding v. Puget Sound Iron & Steel Works, 36 Wash. 642, 79 P. 308, 309, 
we said: 

“The judgment rendered was a final judgment on the merits, and, if warranted 
at all, must find its support in the opening statement of counsel, and not in some 
defect in the complaint. The complaint alone, however deficient, would not justify 
or sustain a judgment on the merits such as was rendered by the court below. For 
this reason, we will not consider or pass upon the sufficiency of the complaint, as 
the same may be amended after the case is remanded. 

“It is unnecessary to set forth the opening statement of counsel in full. We 
deem it sufficient to say that the statement was most general in its character, and 
fell far short of stating facts sufficient to warrant a recovery against the respond- 
ent. Nothing was stated affirmatively, however, that would constitute a defense 
to the action or bar a recovery. When, then, is a court justified in taking a case 
from the jury and directing a judgment on the opening statement of counsel? That 
a party to an action is bound by admissions made by his attorney in the opening 
statement of his case, or at any stage of the trial, and that the court may act upon 
such admissions, and direct a judgment in accordance therewith, in a proper case, 
is not disputed or denied. This is all that was decided in Lindley v. Atchison, 
etc., R. Co. [47 Kan. 432], 28 P. 201, and Johnson v. Spokane, 29 Wash. 730, 70 
P. 122. In neither case was the opening statement upon which the trial court acted 
brought before the appellate court. Oscanyan v. Arms Co., 103 U. S. 261, 26 L. Ed. 
539, was an action on contract. It appeared from the opening statement of counsel 
that the contract in suit was against public policy and void, and the Supreme Court 
of the United States held that upon such a statement the Circuit Court properly 
directed a verdict for the defendant. So, in any case, if it affirmatively appears 
from the opening statement of counsel that the contract in suit is void, or if 
facts are admitted which constitute a full and complete defense to the action, it 
would be idle for the court to proceed further with the trial. 


“But such is not the case here. Counsel stated too little, not too much. The 
court directed a judgment, not because the appellant was admitted out of court, but 
because the opening statement did not state facts sufficient to constitute a cause 
of action. Counsel may state their case as briefly or as generally as they see fit, 
and it is only when such statement shows affirmatively that there is no cause of 
action, or that there is a full and complete defense thereto, or when it is expressly 
admitted that the facts stated are the only facts which the party expects or intends 
to prove, that the court is warranted in acting upon it. The opening statement 
now before the court contained no admissions which would constitute a defense 
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or defeat the action, and the omission of counsel to state the case more fully 
is no justification for the action of the court below in withdrawing the case from 
the jury.” 

In Carter v. King County, 120 Wash. 536, 208 P. 5, is the following from 
Frisell v. Surry, 99 Wash. 201, 169 P. 317: “ ‘The rule is so well settled that it 
requires no elaboration. It means simply what it says, that the opening statement 
must either include matter which constitutes a complete defense to the action, or 
must affirmatively and expressly exclude matter essential to the plaintiff’s right 
of recovery, before the trial court is warranted in entering judgment thereon.’ ” 

Following this quotation we said: “And it was held that a judgment for 
defendant on the merits based upon plaintiff’s opening statement to the jury was 
justified only when facts are admitted from which it positively appears that there 
is no cause of action, or that there is a complete defense, and the omission to state 
a case fully was not ground for such a judgment.” 

The judgment is reversed and the cause remanded, with direction to grant a 
new trial. 

Mitchell, Tolman, Steinert, and Geraghty, JJ., concur. 
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MISCELLANEOUS 


CARNS v. COMMONWEALTH LIFE INS. CO. 6 Div. 2. 
Supreme Court of Alabama. Dec. 17, 1936. 
171 Southern Reporter 382, 
1. RELEASE. 

Insurer’s letter to agent stating that insurer needed to curtail advance account, 
but would not ask agent to pay off advances already made, which were evidenced 
by notes, and would credit renewal commissions against them, held “release” or 
“renunciation” of any obligation to pay notes except through credits by renewal 
commissions (Code 1923, § 5643). 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 


3. RELEASE. 

Where insurer wrote letter to agent that insurer needed to curtail advance 
account, but would not ask agent to pay off advances already made, which were 
evidenced by notes, and would credit renewal commissions against them, trial court's 
refusal of general charge requested by insurer in action on notes held not error, 
since agent, even if not entitled to general charge, was at least entitled to have 
question of effect and intention of letter submitted to jury (Code 1923, § 7669). 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 

Action on promissory notes by the Commonwealth Life Insurance Company 
against John R. Carns. From a judgment granting plaintiff's motion for a new 
trial, defendant appeals. 

Reversed and rendered. 

Taylor & Higgins, of Birmingham, for appellant. 

Trawick & Clark, of Birmingham, for appellee. 

Anpverson, Chief Justice. 

This is an action upon a series of negotiable promissory notes by the payee of 
same against the maker. There was jury and verdict for the defendant, and upon 
motion of plaintiff a new trial was granted and this appeal is by the defendant from 
the judgment granting the motion for a new trial. 

Counsel for the appellant argue many points to show that there were no errors 
committeed upon the trial and that there was therefore error in setting aside the 
judgment in favor of the defendant. While counsel for the appellee, with com- 
mendable candor, state in brief, “It will be observed from the record in the case 
that there is only one question in the case, namely, was there a renunciation or 
release by the plaintiff so as to relieve the defendant of the obligation to pay the 
notes in question except out of the renewal commissions earned by him under his 
agency contract with the plaintiff.” 

[1] The letter written the defendant by the plaintiff's vice president and 
actuary of March the 16th, 1933, looking to a continuation of the relationship, con- 
tains this expression, “Prevailing conditions have made it imperative that we 
curtail in a measure our advance account. We are not going to ask you to pay off 
the advances already made. We will credit renewal commissions against these.” 
The notes were for the advances made and referred to in the letter. 

We think this letter indicates a release or renunciation of any obligation on the 
part of the defendant to pay the notes except through credits by renewal commis- 
sions. 

[2] Counsel contend that plaintiff was entitled to affirmative instructions that 
there was no release or renunciation under the terms of section 9142 of the Code of 
1923. It is sufficient to suggest that this provision does not apply to this case, which 
involves the original parties, that is, the maker and the payee. Morrow vy. Shuff, 
219 Ala. 395, 122 So. 635; Stone v. Goldberg & Lewis, 6 Ala. App. 249, 60 So. 744; 
8 C. J. 465. This case falls more properly under section 5643 of the Code of 1923, 
which says: “An obligation is extinguished by a release therefrom given to the 
debtor by the creditor, upon a new consideration, or in writing with or without 
new consideration.” Hence, the section relied upon by the appellee and the two 
New York cases’ do not apply to this case. 

[3] We think the quoted portion of the letter amounts to a release or renuncia- 

1 Bank of United States v. Manheim, 264 N. Y. 45, 189 N. E. 776; Leask v. Dew, 102 App. 
Div. 529, 92 N. Y. S. 891. 
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tion of the claim against the defendant for the payment of the notes except by 
commissions to be earned, and that the trial court did not err in refusing the gen- 
eral charge requested by plaintiff, as the defendant, even if not entitled to the 
general charge, Bernheim v. Pessou, 143 La. 609, 79 So. 23, was, at least, entitled 
to have the question of the effect and intention of the letter submitted to the jury. 
Section 7669 of the Code of 1923. 

The trial court therefore erred in granting the new trial, and the judgment of 
the circuit court is reversed and the original judgment for the defendant is rein- 
stated. 

Reversed and rendered. 

Gardner, Bouldin, and Foster, JJ., concur. 


CONTINENTAL INS. CO. v. SMRHA, Director of Department of Insurance, 
et al. (CAPITAL FIRE INS. CO. et al., Interveners). 
Supreme Court of Nebraska. Dec. 11, 1936. 
270 Northwestern Reporter 122. 
3. FRANCHISE TAX. 

Annual tax imposed upon fire insurance companies engaged in business in state 
based upon gross premiums received on insurance written within state held “privi- 
lege” or “franchise” tax, where tax statute provided for revocation of company’s 
certificate to transact business upon failure to pay tax (Laws 1935, c. 99). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Syllabus by the Court. 

1. A classification of persons, corporations or property for taxation purposes 
must be based upon real and substantial differences in situation and circumstances 
surrounding the members of the class, and, to be valid, the law must operate 
uniformly upon every member of the class. 

2. An annual tax imposed upon fire insurance companies engaging in or carrying 
on business in the state, based upon gross premiums received by each for insurance 
written within the state, is a “privilege” or “franchise” tax in view of the provision 
in the statute creating it for the revocation of the company’s certificate to transact 
business in the state upon failure to pay the tax. 

3. A “privilege” or “franchise” tax to be valid must operate equally and uni- 
formly upon all members of the class brought within its operation. 

4. Chapter 99, Laws 1935, is unconstitutional for the reason that it does not com- 
ply with the requirements of equality and uniformity contained in section 1, art. 8, 
and section 18; art. 3 of the Nebraska Constitution. 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by the Continental Insurance Company against Charles Smrha, Director 
of the Department of Insurance of the State of Nebraska, and another, wherein 
the Capital Fire Insurance Company and others intervened. From an adverse 
judgment, defendants appeal. 

Affirmed. 

Wm. H. Wright, Atty. Gen., and Daniel Stubbs, Asst. Atty. Gen., for appellants. 

Kenneth S. Finlayson and Jackson B. Chase, both of Omaha, for appellee Con- 
tinental Ins. Co. 

_ Chambers & Holland, Allen, Requartte & Wood, and Mockett & Finkelstein, all 
of Lincoln and Arthur C. Pancoast, Arthur F. Mullen, and Paul Massey, all of 
Omaha, for appellees Capital Fire Ins. Co. et al. 

Seymour L. Smith and Rosewater, Mecham. Shackelford & Stoehr, all of 
Omaha, amici curiz.’ 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, and Carter, JJ., and 
Chappell, District Judge. ; i 

Carter, Justice. 

This is a suit in equity to enjoin the director of insurance and the treasurer of 
the state of Nebraska from enforcing the provisions of chapter 99, Laws 1935, 
‘or the reason that the act is unconstitutional. The trial court held the act to 
be unc mstitutional and appellants thereupon perfected their appeal to this court. 

.. The act in substance provides that every fire insurance company now or here- 
alter engaging in or carrying on business in this state shall pay to the state treasurer 
annually a tax equal to 2 per cent. of the gross fire premium receipts, after deduct- 
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ing return premiums and considerations paid for reinsurance, on all fire premiums 
collected on policies of fire insurance on properties situated within the coporate 
limits of all incorporated cities and villages in the state during the year next preced- 
ing as shown by their annual statement. The act further provides that no certificate 
shall be issued to any such company authorizing it to do or continue in business in 
this state while any such tax remains due and unpaid. The balance of the act 
provides for the distribution of the funds collected to cities and villages main- 
taining a fire-fighting organization in proportion to their populations, for the relief 
of sick, injured or disabled firemen. 

Appellees contend that the act is violative of section 1, article 8, and section 
18, article 3 of the Constitution. That part of section 1 article 8, that is material 
here provides as follows: “The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as the Legislature may 
direct; but taxes shall be levied by valuation uniformly and proportionately upon 
all tangible property and franchises, and taxes uniform as to class may be levied by 
valuation upon all other property.” That part of section 18, article 3, to which ref- 
erence is made. is as follows: “The Legislature shall not pass local or special laws 
in any of the following cases, that is to say: * * * Granting to any corporation, 
association, or individual any special or exclusive privileges, immunity, or franchise 
whatever. In all other cases where a general law can be made applicable, no specia 
law shall be enacted.” 

It will be noticed that the tax in question is levied upon fire insurance com- 
panies writing fire insurance policies on properties within the corporate limits of 
all incorporated cities and villages in the state. The inquiry at once presents itself 
as to the reason for the distinction or difference here made by which a certain class, 
from all those directly concerned in the subject-matter is segregated, and upon 
that class the burden of the tax laid, while no such tax is laid upon others likewise 
concerned. An examination of the acts leads us to believe that the only basis for 
the classification is the fact that fire insurance companies derive a direct benefit 
from the maintenance of fire fighting departments, companies or organizations by 
the incorporated cities and villages of the state. Does such a classification for 
taxation purposes comply with the uniformity provisions of our state Constitution? 

There can be no question that fire insurance companies derive benefit from the 
maintenance of fire-fighting departments in our incorporated cities and villages, even 
though such benefits may be reflected in the insurance rates charged in those 
localities. The evidence shows, however, that persons owning property within the 
corporate limits of our cities and villages who carry no fire insurance are also 
benefited as much, if not more, than an insurance company. The evidence also shows 
that property owners who are insured for less than the full value of their property 
are also directly benefited. The property of the state, county and municipality 
located within the corporate limits of cities and villages also receive direct benefits. 
In addition to all this, the public generally is benefited by the protection afforded 
from large conflagrations which not only damage and destroy property but also sub- 
ject the public itself to injury and death. There can be no question that the duty of 
a fire department is the same toward all combustile property within the munici- 
pality. It owes no greater duty towards property insured for its full insurable 
value than it does to property that is only partly insured or not insured at all. This 
subject is well stated in Lowry v. City of Clarksdale, 154 Miss. 155, 122 So. 195, 197, 
wherein the court said: 

“If then the legal duty of the fire-fighting department is as much owed towards 
uninsured property as towards that which is insured, and if, as we know, the per- 
sonal element in an extreme emergency would favor the uninsured, it must be 
obvious that the answer above adverted to becomes no answer at all in point of 
substantial reason for the attempted distinction or classification: and no other 
answer as good as that mentioned has been advanced. For instance, among these 
answers it is in effect argued that although the duty to all species of combustible 
property insured and uninsured is the same, yet there is in the status of owners as 
owners, as distinguished from insurers as such, a sufficiency of distinction that upon 
this difference in status the classification may be legally upheld. It is true that 
such a difference might serve for a classification for some purpose, but the argu- 
ment and every similar argument overlooks the requirement that the reason upon 
which the classification is grounded must be a reason which has a just and substan- 
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tial relation to the particular object to be accomplished—an object which is a public 
one, for it is fundamental that no tax may be laid to raise funds for a mere 
private or personal purpose. The contemplated public object to be accomplished 
here is the improvement of the service in the fire-fighting department, and since that 
improvement moves in its benefits and advantages as much and in exactly the same 
way toward the uninsured owner of property of a certain value as it does towards 
an insurance company carrying a policy in an equal amount in value on another piece 
of property, there is no actual difference between the two in relation to the object 
to be accomplished. And every argument advanced to sustain this tax runs likewise 
into a corner. 

“Under those arguments, if the tax here in question may be imposed upon fire 
insurance companies, then upon like principles it may be extended and these com- 
panies could be required to pay the entire expense of a city fire department, and 
by a parity of reasoning there could be added all the costs of construction, exten- 
sion, and operation of the waterworks department, since a modern fire-fighting 
department is essentially dependent upon an adequate water supply. By like, or 
even by better, reasoning, the banks and jewelers of a city could be required to pay 
the entire costs of the police department on the ground that banks and jewelry 
stores are distinct beneficiaries of poiicy protection against burglaries and rob- 
beries; and so on as to many other features of municipal administration.” 

In State v. Merchants’ Ins. Co., 12 La. Ann. 802, the court in a like case said: 
“But in the case before us there is no property improved or assessed; all is con- 
jectural and arbitrary; one class of corporations is taxed an invariable sum for the 
benefit of another class; there is no possibility of ascertaining whether the tax is a 
quid pro quo; the fire companies are not compelled by the law to do anything for 
the insurance companies; a bounty is secured to the fire department by confiscating 
the money of the defendants, without providing that any service shall be rendered 
to the defendants by the fire department; and even if this could, for a moment, be 
regarded as an assessment for benefits conferred, its inequality is glaring; every 
owner of buildings and other combustible property in New Orleans, who is either 
wholly or in part his own underwriter, is presumed to be benefited by the fire depart- 
ment in the same way as the insurance companies are. Why should the companies 
alone pay taxes for this common benefit? Again: large amounts of property in 
New Orleans are insured abroad in offices which have no public agencies here; those 
offices are likewise as much benefited by the fire department as the New Orleans 
offices are; and yet they can be made to pay no tax under this law which is per- 
sonal to the companies domiciled or represented in New Orleans.” 

[1] In State ex rel. Taylor v. Hall, 129 Neb. 669, 262 N. W. 835, 836, this court 
has recently said: “The Legislature may make a reasonable classification of persons, 
corporation and property for purposes of legislation concerning them, but the clas- 
sification must rest upon real differences in situation and circumstances surrounding 
the members of the class, relative to the subject of the legislation, which render 
appropriate its enactment: and to he valid the law must operate uniformly and alike 
upon every member of the class so designated.” 

[2] The record conclusively shows that the classification attempted on the 
basis of benefits received and objects to be accomplished does not rest upon any 
real differences in situation and circumstances from others within the class. In the 
absence of some real and substantial distinction which bears a reasonable, just and 
proper relation to the objects sought to be accomplished, a tax levied upon a part of 
those within the same class cannot be sustained. The classification and the object 
to be accomplished must be germane. 


We necessarily conclude that the classification made on the basis of benefits 
derived from the purpose for which the tax fund was appropriated does not meet 
the requirements of uniformity as to class required by section 1, article 8, and sec- 
tion 18, article 3 of the Constitution. 

[3] The principal contention of the appellants, however, is that the inclusion in 
the act of the provision that “no certificate shall be issued to any such company, 
authorizing it to do or continue in business in this state while any such tax remains 
due and unpaid” makes the tax a franchise or privilege tax, and that, as such, it 
meets constitutional requirements. It is the settled law that a state may, subject 
to constitutional restrictions, tax a foreign corporation for the privilege of doing 
business within the state. 61 C. J. 340. 
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In Equitable Life Assurance Society v. Thulemeyer (Wyo.) 52 P. (2d) 1223, 
the court held that such a provision in a similar act constituted the tax a privilege 
or franchise tax. 

In Pittsburg Life & Trust Co. v. Young, 172 N. C. 470, 90 S. E. 568, 571, the 
court said: “It is well settled then that a tax for the privilege of carrying on 
business in a state, or a franchise tax, may be imposed by the latter upon a foreign 
corporation, and the amount of it may be fixed on the basis of a percentage of its 
gross receipts from business or property, provided the business is transacted in the 
state from which receipts are derived or the property is located there. Southern 
B. & L. Ass’n v. Norman, 98 Ky. 294, 32 S. W. 952, 31 L. R. A. 41, 56 Am. St. Rep. 
367, and note at page 374; Pacific Exp. Co. v. Seibert, 142 U. S. 339, 12 S. Ct. 250, 
35 L. Ed. 1035.” 

In State v. Continental Ins. Co., 67 Ind. App. 536, 116 N. E. 929, 933, the court 
said: “The primary purpose of said section 10216 [supra], is to raise revenue. It 
is based on the theory that a foreign fire insurance company permitted to come into 
the state should contribute to the public revenue in proportion to the benefits 
actually received. The plan is eminently fair and just. Part of the penalty provided 
for nonpayment of this tax is the revocation of the license to do business within 
the state. These statutes are interrelated and should be construed together. The 
one provides for the entrance of a foreign fire insurance company into the state, 
and the other for its expulsion therefrom. The tax may properly be called a 
graduated privilege tax. It is a semiannual tax imposed upon a foreign corpora- 
tion for the privilege of exercising its corporate franchises and carrying on busi- 
ness in a corporate capacity within the state. The consideration for the tax is the 
insurance business done within the state during the six months, ascertained at the 
expiration of that period and expressed in the gross amount of premiums received.” 


We therefore conclude that the tax in question is a privilege or franchise tax. 


In view of the result arrived at in this opinion, we will not discuss the effect of the 
inclusion of domestic and nonincorporated fire insurance companies within the 
class upon which the franchise or privilege tax was to operate. 

[4] It must be borne in mind that the corporation franchise tax involved in the 
case at bar is not a property tax but an excise levied upon the privilege of doing 
business in the state and may therefore be computed according to any method the 
Legislature may see fit to adopt, provided that constitutional requirements of 
equality and uniformity are not violated. A statute imposing such a tax which 
applies equally to all corporations in like conditions and makes a reasonable and 
not a purely arbitrary classification meets constitutional requirements. As we have 
stated, the tax is levied upon the privilege of doing business in the state and the 
validity of the excise is in no way dependent upon the purpose for which the fund 
thus collected is used. In other words, all corporations if the same class seeking 
the privilege of doing business in the state are entitled to equal treatment. 


[5] In the case at bar it will be noted that the tax in question is levied against 


all fire insurance companies desiring to do or to continue in business in this state. 
This in itself is certainly a proper classification, but, in the computation of the tax, 
all fire insurance companies seeking the privilege of doing business in the state are 
not treated equally or uniformly. It will be noted that the tax of 2 per cent. 1s 
upon premiums collected upon policies of fire insurance written upon properties 
within the corporate limits of cities and villages. The evidence shows that many 
insurance companies operate primarily within cities and villages, while others devote 
the greater part of their activity in rural districts of the state. The record also 
discloses that most fire insurance companies write insurance in both the rural dis- 
tricts of the state and in the incorporated cities and villages thereof in varying pro- 
portions. Can it be said that a privilege tax that requires a fire insurance company 
doing business in cities and villages to pay 2 per cent. of the premiums collected for 
policies written on urban properties, while the company writing insurance on rural 
properties only is not subject to any tax, is equal and uniform? We fail to see any 
reasonable basis for the distinctions thus made. The tax before the court is state 
wide in its operation and the limitations of the provisions of the act to those com- 
panies writing policies of fire insurance on urban properties is without the differences 
of situation and circumstances that are required to uphold the levy of the tax 
against a part of the class upon which it was to operate in view of the object to 
be obtained. 


In State v. Pierce Petroleum Corporation, 318 Mo. 1020, 2 S.W.(2d) 790, 7%, 
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the court said: “The tax is not a property tax, but an excise levied upon the privi- 
lege of transacting business in this state as a coporation. State v. State Tax Com- 
mission, 282 Mo. 213, 221 S. W. 721. It may therefore be computed according to 
any method the Legislature sees fit to adopt. That method may or may not take 
into consideration the value of the privilege taxed. It is only necessary that the 
resulting tax be not obnoxious to the constitutional requirements of uniformity and 
equality. 2 Cooley on Taxation (4th Ed.) § 860. And those requirements are fully 
satisfied if the statute imposing the tax applies equally to all corporations in like 
conditions, and makes a reasonable and not a purely arbitrary classification. City of 
St. Charles v. Schulte, 305 Mo. 124, 264 S. W. 654; Witham v. Stewart, 129 Ga. 
48, 58 S. E. 463; Wheeler v. Weightman, 96 Kan. 50, 149 P. 977, L. R. A. 1916A, 
846; Knoxville & O. R. Co. v. Harris, 99 Tenn. 684, 43 S. W. 115, 53 L. R. A. 921.” 

That part of section 18, article 3 of the Constitution, hereinbefore quoted, is 
applicable to the case before us. “A law which is general and uniform through- 
out the state, operating alike upon all persons and localities of a class, or who 
are brought within the relations and circumstances provided for, is not objec- 
tionable as: wanting uniformity of operation.” State v. Berka, 20 Neb. 375, 30 
N. W. 267. It necessarily follows that a law is not general but special which does 
not operate uniformly upon the class within the relations or circumstances provided 
for. 

This court has recently held that sections18, article 3, prohibits the Legislature 
from passing legislation which does not operate equally and uniformly upon all 
members of the class brought within its operation. State ex rel. Taylor v. Hall, 
supra; Peterson Baking Co. v. City of Fremont, 119 Neb. 212, 228 N. W. 256; 
Speier’s Laundry Co. v. City of Wilber, 131 Neb. 606, 269 N. W. 119. If the tax 
before us is a privilege tax, and we think it is, the class attempted to be taxed is 
all fire insurance companies desiring to do business within the state of Nebraska. 
The Legislature having failed to legislate uniformly upon the class designated, the 
act is violative of section 18, article 3 of the Constitution. 

Appellees contend that the act is violative of other constitutional provisions 
which will not be considered in view of the result at which we have arrived. 

The judgment of the district court is correct and is 


Affirmed, 
Rose, J., not participating. 
Good, J., participating on briefs by stipulation. 


FRED P. THOMAS CO. v. WEIL. 
Court of Appeals of Ohio, Cuyahoga County. Jan. 27, 1936. 
4 Northeastern Reporter (2d) 153. 
SET-OFF. 

In action by insurer’s general agent against subagent on account for amount of 
policies delivered for which subagent was charged, pursuant to custom under con- 
tract between agent and subagent which was terminated prior to insolvency of 
of insurer and commencement of action, subagent held not entitled to set-off in 
amount of unearned premiums due policyholders on policies written by him during 
life of contract. 

(For other cases, see Insurance, Dec. Dig. § 84[3].) 

Syllabus by the Court. 

Where a general agent of an insurance company contracts with a subagent to 
procure applications, collect, and receipt for policies issued, and through usage the 
subagent was charged with the amount of policies delivered and credited for those 
returned or canceled, and the contract was terminated, followed by insolvency of 
the insurance company, the subagent is not entitled to set off the amount of 
unearned premiums due policyholders on policies written by him during the life of 
the contract, in an action by the general agent on the account. 

Levine, J., dissenting, 


\ction by the Fred P. Thomas Company against Raymond M. Weil, wherein 
the defendant filed a plea of set-off. Judgment for defendant, and plaintiff brings 
error.—[Editorial Statement.] 

Reversed and rendered. 

Stanley & Smoyer, of Cleveland, for plaintiff in error. 

Towell & Zucker, of Cleveland, for defendant in error. 

TrRRELL, Judge. 
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The subject of this controversy is a claim of a general insurance agent, the 
Fred P. Thomas Company, against its subagent, Raymond M. Weil. 

The Fred P. Thomas Company was a corporation. Raymond M. Weil was 
associated with this company for over 30 years. At one time he was secretary 
thereof, and during all the period around which the present controversy centers 
he was the vice president. 

The Fred P. Thomas Company had a contract with the Public Indemnity 
Company, wherein it was appointed general agent to solicit and write various kinds 
of insurance and suretyship policies, under a definite commission arrangement, It 
was also authorized to appoint subagents. In the exercise of this latter power the 
Fred P. Thomas Company entered into a contract with Raymond M. Weil wherein 
it appointed him as a subagent. These parties did business for over 30 years as 
general agent and subagent under various written contracts, the last contract being 
dated December, 1926. The subagent’s contract provided generally that Raymond 
M. Weil would act as subagent in the procuring of acceptable applications for 
insurance and indemnity contracts in accordance with such instructions as the gen- 
eral agent might prescribe, which instructions should be in harmony with the 
requirements of the several insurance companies represented by the general agent. 
The subagent was authorized to receive and recepit for premiums upon such con- 
tracts. It was also agreed that the subagent would follow the agent’s rules and 
instructions and would collect such premiums for the general agent, and hold them 
as a fiduciary trust until delivered to the general agent. The subagent agreed to 
pay to the agent on or before the 10th of each month all premiums on contracts 
written by the subagent during the second preceding month. 

It was further provided that, in the event of credits to the subagent arising 
from cancellations, these credits “shall be allowed to the sub-agent in the statement 
for the month in which the cancellation actually occurs and not before.” ‘The sub- 
agent agreed that, if any premiums were not collected by him within 45 days from 
the date of the contracts, he would either return to the agent for cancellation the 
contract or would pay to the agent the premium upon such contract, irrespective 
of whether he had collected such premium. The subagent agreed generally to be 
responsible for and to pay to the agent, or its duly authorized representative, all 
premiums on policies, certificates, binders, and bonds delivered for or to the sub- 
agent. In using the word “contracts” hereinabove it is meant to include insurance 
policies, certificates, binders, bonds, and such contracts of indentnity as were writ- 
ten by the' Public Indemnity Company, which will be hereinafter referred to as the 
insurance company. 

The general agent provided office space and clerical hire to keep a record of the 
transactions and business and accounts of the subagent, for which it was agreed 
that the subagent should pay a definite amount of money monthly. The commissions 
due the subagent were the same commissions as allowed by the insurance company 
to the general agent. 

The custom grew up between the agent and subagent, which continued for years 
and up to the time of the present dispute, that upon delivery by the agent to the 
subagent of an insurance policy or indemnity contract the agent would charge the 
subagent upon its books for the full premium upon the contract. If the contract 
was not accepted by the insured and paid for within 45 days, and was returned by 
the subagent, the contract would be canceled and the subagent would be given credit 
for the full amount charged. If the contract was later canceled by the policyholder, 
and the policy was returned to the agent, the agent would credit upon the account 
of the subagent the amount of the unearned premium, less deductions for com- 
missions already retained thereon. Upon receiving this credit it became the duty 
and obligation of the subagent to return to the policyholder the unearned premium. 

If the insurance company canceled a policy, the insurance company would 
thereupon return to the general agent, or adjust by credit to it, the pro rata unearned 
premium. It thereupon became the duty and obligation of the general agent to 
return to the policyholder the unearned premium, which was customarily accom- 
plished by the general agent returning to or giving credit to the subagent for such 
unreturned premium, whereupon it then became the duty and obligation of the sub- 
agent to return*to the policyholder the unearned premium. It thus appears that as 
to this unearned premium on canceled policies the custom was for the insurance 
company to use the general agent as a conduit to return it, and the general agent 
in turn used the subagent as a conduit to return it to the policyholder. 
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In October of 1932 the contract between the agent and subagent was terminated 
by mutual agreement. At that time their account showed a balance in favor of 
the agent against the subagent in the sum of about $13,000. The subagent there- 
upon paid upon said account $8,000, leaving a balance due of $5,000. As part payment 
thereon the subagent gave his note for $2,000, leaving an open account of $3,000. 
This present action is to collect the balance of note and account. 

About six months after the termination of the subagency contract the insur- 
ance company went into the hands of a receiver in insolvency. The receiver notified 
the policyholders to file their claims for the unearned premiums upon their insur- 
ance and indemnity contracts. He also gave notice that further liability of the 
insurance company or receiver upon the contracts would cease. The agent’s contract 
with the insurance company terminated upon the insolvency of the insurance 
company. 

iat ‘that time there were policies outstanding which had been written through 
the subagent, the unearned premium on which from the date of receivership to 
the date of the expiration in the policies amounted to approximately $5,000 in 
round figures. Thereupon, against the claim made by the agent, the subagent asked 
to be credited with the amounts of the unearned premiums, approximately $5,000 
as a set-off. The agent denied the right of set-off. The common pleas court found 
that the subagent was entitled to the set-off claimed and entered judgment in his 
favor. From this judgment these present error proceedings are brought. 

The rights of the agent and subagent are determined by the written contracts. 
The agent and subagent in the final analysis were both agents of the insurance 
company. The ultimate contracts they were dealing with, for which premiums 
were paid, were contracts between the insurance company and the policyholders. 
The premiums for such policies paid by the policyholders were premiums due to 
the insurance company. The unearned premiums for policies canceled, either at 
the request of the policyholder or by the action of the insurance company, were 
funds due to the policyholders from the insurance company. 

By the agreement of the insurance company with the agent, and of the agent 
with the subagent, the premiums from the policyholders were collected by the 
subagent as agent, and not as principal. He held these premiums in a fiduciary 
capacity and was accountable therefor to the agent, who in turn was accountable 
to the insurance company. The unearned premiums to be returned to the policy- 
holders by reason of the cancellation of the policies were handled by the agent 
and subagent as agents, and not as principals. If these agents were derelict in 
their duty of returning the premiums to the policyholders, the insurance company 
would still be liable to the policyholders for the unearned premiums. 

When an unearned premium was returned by the insurance company, the 
custom was to return it to the agent, which in turn conveyed this unearned premium 
to the subagent. This arrangement grew out of the conveniences of the situation. 
The subagent was the only one in personal contact with the policyholder, and it was 
more convenient for him to get in personal touch with the policyholder than it 
was for either the insurance company or the agent to do so. It also helped toward 
the good will of the subagent’s business to deal personally with his customers. 
But there is not one word in the contracts of agency wherein there is a legal right 
established by which the title to any unearned premiums passed to the subagent. 
The title to fhe unearned premium was in the policyholder. The agent and subagent 
were mere messengers of the insurance company to make delivery thereof to the 
policyholder. 

When the insurance company went into the hands of a receiver, the unearned 
premiums on the business of the subagent amounted to approximately $5,000. But 
no legal title thereto passed to the subagent. The subagent had no legal right or 
title to these unearned premiums, but if the insurance company, while solvent, saw 
fit to return the unearned premiums, and used the method and means of returning 
them through the agent and subagent, this did not create a title in such funds 
either in the agent or subagent. If the subagent did receive from the insurance 
company through the agent any unearned premiums, they would not belong to the 
subagent, but should be by him turned over to the policyholders. 

In the present case it is apparent that since the insurance company is in receiver- 
ship, and all the outstanding policies have been canceled by the receiver, which 
is done by operation of law, and the contracts of the agent and subagent with the 
insurance company are thereby concluded, there is no obligation on the part of 
the receiver to return through the agent and subagent to the policyholders any 
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unearned premiums. In fact, the receiver has already notified the policyholders 
to file their individual claims against the estate of the insurance company for any 
unearned premiums. The subagent was not within his legal rights in demanding 
of the agent that all unearned premiums, since the date of the receivership, upon 
business produced by him, should be credited on his note, or upon the open account 
with the general agent. 

I have been unable to understand upon what theory counsel for the subagent 
bases his claim. Nowhere in the wording of the agency contract can be found 
any clause or words from which it can be concluded that the return premiums on 
canceled policies belong to the subagent. Nowhere in the agreement does it appear 
that the agent or insurance company were bound to return unearned premiums to 
the policyholder through the subagent. It cannot be implied from the 30 years 
of dealing between these parties. During all that time no credit for unearned 
premiums had been made by the agent to the subagent, unless the insurance com- 
pany had allowed a like credit to the agent to be passed on to the policyholder. 
The agent did not promise to pay from its own funds the unearned premiums 
on canceled policies. The agent did not guarantee the solvency of the insurance 
company. The subagent, Weil, was vice president of the agent company and 
helped to select such insurance company. The receiver is not required to return 
the unearned premiums to the agent or subagent. The insolvency and receivership 
terminated the agency contracts. 

Counsel for the subagent states in his brief that “the agent is the seller and 
the subagent the purchaser,” and contends that by reason thereof the unearned 
premiums should be returned to him because he had been charged with them. 
This contention is purely theoretical and argumentative and has no foundation in 
fact. Search will be made in vain in the agency agreement to find any language 
that would justify such an interpretation. The subagent specifically agreed to 
act in a representative capacity as an agent to procure applications and collect 
premiums in a fiduciary trust capacity. It would do violence to the English lan- 
guage and to common sense to conclude from the written contract, of agency that 
the subagent was to be a purchaser and the agent a seller of insurance policies. 

The Supreme Court of Minnesota had before it a case in many respects quite 
similar to the case before us. It was the case of Hedwall Co. v. Security Mort- 
gage Co. of America, 156 Minn. 289, 194 N. W. 757, 758. Hedwall was a general 
insurance agent. The Security Mortgage Company stood in the position of a 
subagent, an officer thereof having been licensed as a broker. The subagent received 
as its compensation 35 per cent. of the premiums, and remitted 65 per cent. of the 
premiums to the agent. For a long period of time the custom grew up between 
the parties whereby, when policyholders demanded cancellation of the policies, 
the subagent would pay to the policyholder the unearned premiums and charge 
that amount against the account of the agent in its proper proportion. There was 
no express agreement that this should be done, but it seemed to be a convenient 
course of dealing. The insurance company became insolvent. The subagent gath- 
ered together for cancellation the outstanding policies written through it, and 
requested the agent to refund its proportionate part of the unearned premium. The 
agent refused to do this because the insurance company was insolvent, and main- 
tained that by reason of the insolvency it was no longer agent for the insurance 
company. Eventually the agent sued the subagent upon the open account between 
them. The subagent claimed a set-off for the unearned premiums upon these policies 
after the insolvency of the insurance company. The court said: 

“An agent is not liable to the insured for a refund of unearned premiums upon 
cancellation. His company is. * * * An agent, making refunds to its patrons from 
time to time, out of his own money, instead of sending them to the insurer, does 
not bind himself to make refunds ever afterwards. From such a course of dealing 
a contract to make refunds continuously, though the company becomes insolvent, 
cannot be inferred.” 

The court refused to allow the claims for set-off by the subagent. 

We conclude that the trial court was in error in allowing to the subagent this 
set-off of the unearned premiums upon the policies outstanding at the time of the 
insolvency of the insurance company, and now proceeding to enter the judgment 
that the trial court should have entered we make a finding and judgment for the 
Fred P. Thomas Company in the amount for which it has entered suit. 

Judgment reversed and judgment for plaintiff in error. 

Lieghley, P. J., concurs in the judgment. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


* * ; 85. Breach of contract by principal. 
I. Control and Regulation in General 93, Unauthorized and wrongful acts of 
1, Right to insure in general. agent. 
What constitutes insurance. 94. Ratification. 
. Power to control and regulate. 95. Notice to agent. 


. Constitutional and statutory pro- AGENCY FOR APPLICANT OR 


visions. 
Authority or license to do business. INSURED. 


. License fees and taxes. 96. Creation of agency. 
. Reports and statements. 100. Evidence as to agency. 
10. Supervision by public officers or 101. Scope and extent of agency. 
courts. 102. Duration and termination of 
12. Regulation of agents and brokers. agency. 
a 103. Authority and duties of agent as 
II. Insurance Companies. 2 principal. 
- Agreements to procure insurance 
(A) STOCK. and liability thereunder. 
32. Incorporation, organization, and 5. Compensation of agent. 
existence. . Breach of contract by principal. 
33. Capital and stock. . Unauthorized and wrongful acts 
34. Stockholders. of agent. 
35. Officers. . Ratification. 
36. Franchises and powers. 3. Notice to agent. 
38. Profits, dividends and surplus. ® 
41. Insolvency. IV. Insurable Interest. 


MUTUAL. 114, Necessity in general. ‘ 
52. Incorporation, organization, and 115. sar ~ \aneeemennes interest in prop 
existence. ° . ; ‘ 

54. Constitutions and by-laws. 116. What constitutes interest in bu- 

SS. Members. man life or health, 

$6. Officers 118. Insurance without interest. 

57. Franchise and powers 122, a = _— to person 
59. * divi ; without interest. 

59. Profits, dividends and surplus. 123. Extinguishment of policy. 


61. Insolvency. 
III. Insurance Agents and Brokers. V. The Contract in General. 
(A) NATURE, REQUISITES, AND 


(A) AGENCY FOR INSURER. VALIDITY. 


. The relation in general. 124. Nature of contract 
. Appointment or employment of 125. What law governs. | 
, agent. 126. Subjects of insurance. 
. Scope and extent of agency. 129. Powers of agents in respect cf 
. Duration and termination of contracts in general. 
agency. 130. Application or offer and accept- 
. Authority and duties of agent as ance. 
to insurer. 31. Validity of oral contracts. 
. Accounting by agent. : . Binding slips or memoranda. 
° Liabilities of agents and their bs Papers accompanying policy. 
sureties. . Incorporation of constitution, by- 
Compensation of agent. laws, or rules of insurer. 
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. Delivery and acceptance of policy. 

. Payment of premium or dues. 

. Validity in general. 

. Legality of object. 

. Partial invalidity. 

. Estoppel or waiver as to defects 
or objections. 

. Reformation. 

. Modification. 

. Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. Application of general 
construction. 

What law governs. 

Construing together policy and 
accompanying papers. 

. Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

56. Parties to contract 
between them. 

. Subjects of marine insurance. 

Property covered by insurance 
against fire or other cause of 
loss. 

. Persons covered by life or acci- 
dent insurance. 

175. Commencement of risk. 
176. Term and duration of risk. 
179%. Loans on policies. 


rules of 


147. 
151. 


and relations 


VI. Premiums, Dues and Assessments. 


180. 
181. 
182, 
183. 
184. 
185. 


186. 
187. 
188. 
189, 
190, 
198, 


Nature and grounds of obligation. 
Right of insurer to premiums. 
Persons liable for premiums. 
Amount of premiums. 
Rebates from premiums. 
Reduction of premiums by pro 
fits or dividends. 
Payment of premiums. 
Notes for premiums. 
Actions for premiums. 
Premium or deposit notes. 
Assessments. 
Refunding or recovery of pre 
_ miums or assessments paid. 
Assignment or Other Transfer of 
Policy. 
. What law 
. Statutory restrictions on transfer. 
. Right of insured. 
. Right of beneficiary. 
. Consent of beneficiary. 
. Validity of oral assignment. 
. Form and requisites of 
ment in writing. 
. Consideration for assignment. 
. Delivery and acceptance of as- 
signment. 
. Validity of assignment in general. 
214. Transfer. 
216. Fraud in procuring transfer. 
217. Notice to insurer. 
218. Rights and liabilities of assignee. 
224, Partial assignment. 
225. Reassignment. 


Cancellation, Surrender, Aban- 
donment, or. Rescission of 
Policy. 


226. 


governs. 


assign- 


Revocability of contract 
eral. 

227. Statutory provisions. 

228. Right of insurer to cancel. 

229. Notice to cancel. 

230. Repayment of unearned premium 
on cancellation. 

Delivery of policy for cancellation. 


in gen- 


231. 


7 


. Acts constituting cancellation. 

. Validity of cancellation. 

. Ratification of invalid cancellation. 

. Evidence of cancellation. 

. Operation and effect of cancella- 

tion. 

. Remedies for wrongful cancella- 

tion. 

. Right of insured to surrender in 

general. 

. Right to surrender life 

dent policies. 

. Acts constituting 

acceptance. 

. Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 

Abandonment. 

Rescission. 


or acci- 


surrender and 


245. 
246. 


IX. Avoidance of Policy for Misrep- 


(A) 


resentation, Fraud, or Breach 
of Warranty or Condition. 


GROUNDS IN GENERAL. 


250. Statutory provisions. 
251. What law governs. 
252. Representations. 
257. Concealment. 
262. Fraud or false swearing 
taining insurance. 
263. Warranties. 
269. Conditions precedent. 
MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 
272. Subjects of marine 
general. 
. Description of building 
eral. 
. Description 
goods. : 
. Title or interest of insured. 
. Incumbrances. 
. Solvency of debtors. 
. Fidelity of employes and others. 
288. Other insurance. 


MATTERS RELATING TO PEB- 
SON INSURED. 


. Description in general. 


in ob- 


insurance in 


in gen- 


and condition of 


. Age. 

. Health and physical condition. 

. Medical attendance. 

. Family history. 

. Marriage. 

. Residence. 

. Occupation. 

. Habits. ’ 

. Interest of assured or beneficiary. 
300. Previous application for insur- 

ance. 
. Other existing insurance. 


X. Forfeiture of Policy for Breach of 


(A) 


Promissory Warranty, Cove- 
nant, or Condition S$ nt. 


GROUNDS IN GENERAL. 


302. Statutory provisions. 
306. Conditions subsequent. 
310. Notice and proceedings 
effect to forfeiture. . 
311. Parties affected by forfeiture of 
policy. 
MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


311%. Statutory provisions. 


to give 
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312. Subjects of marine insurance in 
eneral. 
316. Buildings in oy 


325. Goods fasure in general. 
- Change of title or interest. 


9, Change of possession. 
. Incumbrances. 
. Solvency of debtors. 
. Fidelity of employes and others. 
- Special causes increasing risk. 
. Precautions against loss. 
- Keeping books, papers, and 
. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


. Change of residence. 
Travel. 
Change of occupation. 

. Military or naval service. 
Change in habits. 


. Additional insurance, 


safe. 


ASSIGNMENT OF POLIOY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 
349. 


350. 
351, 
352, 


356, 
363. 


Default as ground of forfeiture 


in general. 
Statutory provisions. 
What law governs, 
Notice of time for payment. 
Extension of time for payment. 
Rights of insured after default. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. 


372, 
373. 


Application of doctrines of estop- 
el and waiver. 

What conditions may be waived. 

Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 

Powers of officers or 
respecting waiver. 

- Knowledge or notice of facts in 
general. 

. Knowledge of or notice to officers 
or agents. 

. Insertion of 


374. agents 


false answers in 
application by agent or under 
his direction. 

. Fraudulent or collusive 
agent. 

. Form and 
waiver. 

. Implied waiver in general. 

. Issuance and delivery of policy 
without objection. 

. Failure to assert forfeiture or to 
cancel or rescind policy. 

. Admission of liability on policy. 
Demand, acceptance, or retention 
of premiums or assessments. 

. Consent to assignment of policy. 

. Promise to pay loss. 

. Failure to state ground of objec- 
tion relied on. 

. Requiring, accepting, or retaining 
proofs of loss. 

7. Participating in 
loss. 

. Election to restore or repair. 

. Payment of loss. 

. Provisions of policy against for- 
feiture. 

. Status of nonforfeitable or paid-up 
policy. 


acts of 


requisites of express 


adjustment of 


XII. 
(A) 


Risks and Causes of Loss. 
MARINE INSURANCE, 


402, Marine risks in general, 
. Perils of the sea. 
404. Perils of rivers, 
land waters. 
5. Enemies and pirates. 
. Thieves. 
. Jettisons. 
. Arrests, 
tions. 
. Barratry. 
. Collision and liability therefor. 
. Stranding. 
. Proximate cause of loss. 
. Unseaworthiness of vessel. 
416. Negligence of owners, master o: 
crew. 
417. Wrongful acts of owner, 


or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 
418. Limitations of risk as to 
Fire. 
. Explosion. 
23. Lightning, wind, 
other storms. 
. Accident. 
. Theft. 


. Injury to or death of animals, 

. Proximate cause of loss. 

. Negligence of insured. 

. Wrongful acts of insured. 
GUARANTY AND INDEMNITY 
INSURANCE. 

430. 


lakes and 


restraints, and _  deten. 


master 


place. 


tornadoes, and 


Default or other misconduct of 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 

438. Cause of death in general. 
439. Death beyond prescribed 
of residence or travel. 

Time of death. 

Death while engaged in un- 
authorized occupation. 

Death caused by intemperance 

Death in violation of law. 

Suicide. 

Proximate cause of death. 

Death caused by beneficiary. 


ACCIDENT AND HEALTH IN- 
SURANCE, 

449. What constitutes accident in gem 
eral. 

Diligence required of 

Risks and exceptions. 

Bodily infirmities or 

External, violent and 
means of injury. 

External and visible signs of in- 
jury. 

Poison or contact with poisonous 
substances 

Inhaling gas. 

Intoxication. 

Voluntary or unnecessary 
ure to danger. 

Violation of the law. 

Fighting or provoking assault. 

Intentional injuries. 

Suicide or self-inflicted 


431. 
432. 
434, 


limits 


440. 
441. 


442. 
443. 
444, 
447. 
448. 


450. insured. 


451. 
454. 
455. 


disease. 
accidental 


456. 
457. 


458. 
460. 
461. expos: 
462. 
463. 
464. 


465. injuries. 





for. 


er of 


aster 


RTY 


Key To The Topical Index 


466. Proximate cause of injury or 
death, : 
467. Limitations as to time of death 


or disability caused by accident. 


Extent of Loss and Liability of 


Insurer. 

MARINE INSURANCE: 
468. Actual total loss. 

469. Constructive total loss. 
470. Abandonment. 


471, Partial loss in general, 

477, General average contribution. 

478. Exception of particular average 
or partial loss. 

479. Effect of other insurance. 

480. Amount of interest of insured. 

481. Duties of owners, master, or 
crew after loss. 

482. Salvage. 

483, Repairs, 

486. Wages of crew. 

487. Expenditures. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 


493. Total loss, 

494, Partial loss in general. 

495. Limitation of liability. 

498. Value of property destroyed. 
502. Amount of damage to property. 
503. Amount of interest of insured 
504. Effect of other insurance. 
505. Duties of insured after loss. 
506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 


GUARANTY AND INDEMNITY 
INSURANCE, 


509. Loss by breach of contract guar- 
anteed. 
- Loss of debt insured. 
. Liabilities incurred. 
. Expenditures. 
. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 

518. Limitation of. liability. 

519. a in dividends or pro- 
ts. 

523. Deductions and offsets, 


ACCIDENT AND HEALTH IN- 
SURANCE. 


. Total disability. 
5. Confinement to house or bed. 
. Partial disability in general. 
. Particular injuries specified in 
policy. 
28. Immediate, continuous or per- 
manent disability. 
529. Death from accident. 
530. Limitation of liability. 
531. Classification of risk. 
532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535 Necessity of notice. 


ee 


536. Necessity of statement or proof 
of loss. . ‘ 

537. Persons who may give notice or 
make proof, 

538. Persons to whom notice or proof 
may be given or made. 

539. Time for notice and proof. 

541. Protests and surveys on marine 
losses. 

542. Statements or proofs of loss of 
or damage to property. 

543. Proofs of death or injury to 


insured, : 
544, Production of documentary cvi- 
dence. 


553. Fraud or false swearing. 
554. Estoppel or waiver. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy in 
general, 

+ Appointment of adjusters, 

5. Powers and proceedings of adjus- 

ters. 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

577. Unauthorized and wrongful acts 
of adjusters. 

578. Refusal to adjust or arbitrate 
loss. ; 

579. Settlement between parties, 


Right to Proceeds. 


580. Policy payable to owner of prop 
erty or interest insured. 

581. Policy payable to or for benefit 
- sen of property in- 


582. Policy “for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. 

591%. Indemnity insurance. 

592. Policy secures with money 
wrongtu obtained or stolen. 

593. Assignee 2 policy before loss. 

594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


. Election to rebuild or replace 

property. 
596. Place of payment. 

. Time of payment. 

. Interest on amount of loss. 

. Mode and sufficiency of payment 

. Recovery of payment. 

. Damages for refusal of payment 

. Release or discharge from liabil- 
ity. 

. Contribution between insurers. 

. Subrogation of insurer. 


Actions on Policies. 


608. Nature and form of remedy. 

609. Remedy on Lloyds policies. 

610. Statutory provisions. 

611. Grounds of action. 

612. Conditions precedent in general. 

614. Defenses. 

616%. Conclusiveness of adjudication 
in action against insured 

617. ——. 

618. Venue. 

619. Special statutory limitations. 

620. Limitations by provisions of pol- 
icy. 

624. Parties. 

625. Process. 
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. Declaration, complaint, or pcti- 680. Premiums. 
tion. ; 681. Cancellation or surrender. 
. Plea, answer, or affidavit of 682. Avoidance or forfeiture of con. 
defense. tract. 
. Demurrer. | 683. Risks and causes of loss, 
. Bill of particulars. 684. Extent and liability of reinsurer, 
. Presumptions and burden of 685. Notice and proof of loss to rein. 
roof. surer. 
. Admissibility of evidene. : 686. Actions on contracts of reinsur- 
. Weight and sufficiency of evi- ance. 
dence. 
. Amount of recovery. XX. Mutual Benefit Insurance. 
. Conduct of trial. 
. Speesiiens for jury. (A) CORPORATIONS AND AS880- 
nstructions. F CIATIONS. 
——— (B) THE CONTRAOT IN GENERAL. 
. Appeal and error. (C) DUES AND ASSESSMENTS. 
. Costs and attorney's fees. (D) FORFEITURE OR SUSPEN- 
SION. 


Reinsurance. (E) BENEFICIARIES AND BENE- 


676. Power and right to reinsure risk. FITS. 
677. The contract in general. (F) ACTIONS FOR BENEFITS. 





TOPICAL INDEX 


|. Control and Regulation in General. 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—-Statute, relating to penalty and attorney’s fees where insurer fails to pay within certain 
time, is highly penal and should be strictly construed. Taylor v. Mutual Life Ins. Co. 
of New York. (Ark.) . 

4—Act providing that unless signed and written application for industrial life insurance is 
obtained parol testimony should not be admissible in suit on policy to prove any state- 
ments made by applicant held controlling in suit filed and tried after passage, not- 
withstanding policy in suit was issued before passage of act, since act is remedial. 
Sawyer v. Liberty Industrial Life Ins. Co., Inc. (La.) oi ; ‘ a 

§ 15.5 FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
20. — LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Annual tax imposed upon fire insurance companies engaged in business in state based upon 
gross premiums received on insurance written within state held “privilege” or “franchise’”’ 
tax, where tax statute provided for revocation of company’s certificate to transact business 
upon failure to pay tax. Continental Ins. Co. v. Smrha. (Neb.) 

Il. Insurance Companies. 

(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52—Mutual and commercial insurance companies are governed by different laws, and by-laws 
of mutual company are integral part of insurance contract. Lohr v. Farmers Alliance 
Ins. Co. (Kan.) ad ie ape An ugh wae eee id 

52—Under statute exempting from statutes applicable to general insurance companies farmers’ 
mutual fire insurance companies organized solely for purpose of mutually insuring 
members’ property and assessing members for losses, company of such nature was not 
free from liability under general rules of jurisprudence and substantive law. Beall et 


1151 


al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) ...... : 1063 


§2—County farmers’ mutual fire insurance company is exempt from general insurance law. 
Western & Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. 
Co., Inc. (Mo.) ; 


lll. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 73. THE RELATION IN GENERAL, 

73—General principles of law of agency apply to insurance companies or associations. Adams 
v. Lasalle Life Ins. Co. (Tex.) aie whale sna 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—Insurer’s letter to agent stating that insurer needed to curtail advance account, but 
would not ask agent to pay off advances already made, which were evidenced by notes, 
and would credit renewal commissions against them, held “release” or “renunciation” 
of any obligation to pay notes except through credits by renewal commissions. Where 
insurer wrote letter to agent that insurer needed to curtail advance account, but would 
not ask agent to pay off advances already made, which were evidenced by notes and 
would credit renewal commissions against them, trial court’s refusal of general charge 
requested by insurer in action on notes held not error, since agent, even if not entitled 
to general charge, was at least entitled to have question of effect and intention of letter 
submitted to jury. Carns v. Commonwealth Life Ins. Co. (Ala.) 
84. COMPENSATION OF AGENT. 
(3). Compensation of subagents. 

In action by insurer’s general agent against subagent on account for amount of polic- 

ies delivered for which subagent was charged, pursuant to custom under contract between 

agent and subagent which was terminated prior to insolvency of insurer and commence- 

ment of action, subagent held not entitled to set-off in amount of unearned premiums 

due policyholders on policies written by him during life of contract. Fred P. Thomas 
. v. Weil. (Ohio) ee . 

EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 87 — IN GENERAL. 

87—Where insurer has delegated to local body or officer some duty to be performed for 
insurer, insurer is bound by acts of agent within scope of delegated duties. Adams v. 
Lasalle Life Ins. Co. (Tex. : 

§ 92. —— EVIDENCE AS TO AUTHORITY. , 

92—In action to recover damages for multilation and unlawful autopsy performed on plain- 
tiff’s dead brother, evidence that the person procuring the order to perform the autopsy 
and surgeons to perform it was claim adjuster for defendant in complete charge of its 
adjustment department, and settled most cases without direction from defendant, held 
sufficient to authorize finding that claim adjuster was agent of defendant acting within 
scope of his employment where no evidence was introduced controverting evidence as 
to his authority. Love et al. v. AStna Casualty & Surety Co. et al. (Tex.) 

§ 94 RATIFICATION. 

94—Where insurer’s claim adjuster procured the order and surgeons to perform an autopsy, 
even if claim adjuster was not acting within the scope of his employment, insurer, by 
later paying the surgeons and accepting and using the surgeons’ report of the autopsy, 
ratified the acts of claim adjuster. Love et al. v. Aftna Casualty & Surety Co. et al. 


$4(3) 


(Tex.) 


§ 9. NOTICE TO AGENT. ia 
9S—Where insurer has delegated to agent some duty to be performed in its behalf, knowl- 
edge or notice relevant to transaction involved, ne by such agent in connection 


therewith, is imputed to insurer. Insurer is charge 


11 


as matter of law, with knowledge 


1066 


944 


1005 
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of acts of agent within his official duties, and knowledge or notice acquired by agent in 
erformance of such duties is, as matter of law, imputed to principal. Adams v. Lasalle 
ife Ins. Co. (Tex.) 


IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 
114—Statute prohibiting taking insurance on life of another unless such person has insurable 
interest in insured’s life does not prohibit insured from taking out policy on own life 
and specifying as beneficiary a person having no insurable interest in insured’s life, 
Pashuck v. Metropolitan Life Ins. Co. (Pa.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons ane insurable interest in general, 
115(2)—Different persons, such as mortgagor and mortgagee and lessor and lessee, may 
have separate lemons interests in oan property. Alexander et al. v. Security-First 
Nat. Bank of Los Angeles et al. (Calif. ; 
(4). Landlord and tenant. 
115(4)—Lessee is under no obligation to procure insurance for benefit of his lessor, insuring 
against fire or other risks in absence of special provisions of lease. Alexander et al. 
v. Security-First Nat. Bank of Los Angeles et al. (Calif.) 
§ 116. ee INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Person has an insurable interest in his own life for the benefit of his estate, or to 
any one whom he might appoint by will or any other mode. Wolen v. Metropolitan 
Life Ins. Co. (Ill.) ‘ee ; me ; 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. WAGERING POLICIES IN GENERAL. 
119—Statute prohibiting taking out insurance on life of another unless beneficiary named 
has insurable interest in insured’s life was enacted to prevent wagering contracts on 
life of another by one having no insurable interest therein. Pashuck v. Seas 
Life Ins. Co. (Pa.) ; 
§ 122. ASSIGNMENT OF POLICY TO ‘PERSON WITHOUT INTEREST. 
122—Insured under life policy containing provision for disability benefits held entitled to 
enjoin payment of disability benefits to employer to whom policy was assigned as bene- 
ficiary and to recover amount of benefits paid employer for insured’s disability, in absence 
of showing of insurable interest in employer, since transaction would be wanes to 
public policy as wagering contract. Turner v. Davidson et al. ((Ga.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—Insurance against property loss is a special agreement of indemnity with person insur- 
ing against such loss or damage as he may sustain, and is not in issuance of the 
specific thing without regard to ae Alexander et al. v. Security-First Nat. 
Bank of Los Angeles et al. (Calif. .. 1024 
~Statutory definition of term “life io is not exhaustive, and contract may be 
one of “life insurance” though payable in goods or services of value. Contract of life 
insurance must contain element of risk in so far as particular individual contract is 
concerned. Contract wherein corporation, for fixed sum paid in cash or in installments, 
agreed to render funeral services for purchaser or member of his family and to allow 
purchaser to buy funeral merchandise for definite price, held not “life insurance” con- 
tract, nothwithstanding that performance was contingent on death and that consideration 
was payable in installments, and hence sale of contracts by corporation did not constitute 
contempt as violative of injunction against sale of life policies. South Georgia Funeral 
Homes, Inc., et al. v. Harrison. (Ga.) 788 
124—” Life policy” is ordinarily one issued to be paid on death of insured after payment of 
stipulated annual premiums. Perkins v. Associated Indemnity Corporation. (Wash.)..1013 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(7). Offer to insure and acceptance. 
130(7)—Insurer’s agent’s alleged.oral gift of fire insurance for certain time which covered 
date of fire which destroyed property held not operative where insured failed to elect 
before the fire whether he would accept condition imposed to make gift effective, which 
was execution of application for transfer of insurance which had been issued to previous 
owner of property, and execution of note for unmatured premium installments. ®tna 
Ins. Co. of Hartford, Conn. v. Eblen. (Ky.) 1047 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Failure of insurer to deliver accident and health policy prior to injury to ingures 
held not to effect insured’s right of recovery thereunder. Southwestern Casualty Co. 
Leach. (Tex.) 1001 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—-Expression “good health” as used in application for life policy means apparent good 
health without ostensible or known or felt symptom of disorder, and does not exclude 
existence of latent unknown defects. National Aid Life Ass’n v. Persing et al. (Okla.) 896 
136(4)—Right of insurer to avoid liability on policy on ground that insured was not in good 
health when policy was mailed to and received by him is not statutory but contractual. 
Adams v. Lasalle Life Ins. Co. (Tex.) 
$ 141. ROTOPE RI. OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Waiver of condition of health and accident policy that policy would not take effect 


12 


146(1 
t 
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146(1 
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in case insured was not in good health at time policy was delivered held not to result 
from acceptance of premiums by insurer without knowledge of breach of condition. 
Curry v. Washington National Ins. Co. eS eune odes 
141(1)—Letter of beneficiary’s attorneys, notifying insurer of claim for amount due his 
client under insurance contract, made by insured’s agent, because of insured’s death, 
held not to warrant jury's finding that insurer ratified agent’s unauthorized oral contract 
to put insurance in force immediately on payment of premium by failing to tender back 
premium before trial of action on policy; such letter stating no claim or facts informin 
insurer of basis for claim of such oral contract. 
Baltimore v. Shain et al. (Mo.) 
(4). Estoppel of insured. : ; 
141(4)—Beneficiary suing on life certificate was estopped from asserting that illiterate insured 
signed application and certificate without knowing he warranted his good health, by 
insured’s failure to ask that application and certificate be read to him by persons present 
when he signed them who were able to read them. Sovereign Camp of the Woodmen 
of the World v. Daniel. (Ariz.) sGbieiede ida leeteaece eee es 


(B) CONSTRUCTION AND OPERATION, 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 


(1). In general. 
146(1)—Liability policy covering coal truck wherein insurer agreed to pay all claims for 
damages resulting from use of truck in transportation of merchandise, including loading 
and unloading, and to defend suits for damages, even if groundless, on behalf of insured 
should be given reasonable construction in accordance with intention of parties. Morgan 
v. New York Casualty Co. (Ga.) ssh g ith tise eb hacies ugha nle'ss <n & hice ae teak este ee 
146(1)—Insurance contracts, like others, must be construed according to terms used, to be 
taken and understood, in absence of ambiguity, in their plain, ordinary, and popular sense. 
Kittles v. General American Life Ins. Co. (S. C.) .... ate are 911 
146(1)—Terms of insurance contract, like those in other contracts, are to be construed in 
their plain and ordinary sense unless contract indicates contrary. Muzio v. Metro- 
politan Life Ins. Co. eR a aches a dink. ois = ala verano 
(3). Liberal or strict construction. 
146(3)—Marine policies should be strictly interpreted against insurer. Lanasa Fruit 
Steamship & Importing Co., Inc. v. Universal Ins, Co. (U. S.) gehacus .. 1092 
146(3)—Court would hesitate to adopt such construction of policy, insuring against loss of 
truck due to collision or upset, as would defeat natural assumption of insured, who 
also took out policy covering loss of truck by fire, that he was protected against loss 
thereof as result of collision and upset caused by fire. Fogarty v. Fidelity & Casualty 
Co. (Conn.) ; as ...1110 
146(3)—Doubts arising i 
Sovereign Camp, W. O. W. v. Lee. (Fla.) EN ED EEE, 
146(3)—Terms of insurance contract are not to be interpreted with extreme literalism pro- 
ductive of absurd results by way of relieving or burdening the insurer. Muzio v. 
Metropolitan Life Ins. Co. (N. Y.) .... a a ashg eg ana er , 
146(3)—Where language of insurance contract is fairly susceptible to more than one con- 
struction, that most favorable to insured should be adopted. Atlas Life Ins. Co. v. 
Spitler. (Okla. ) 7 ie ; ears ; Pet ant 
146(3)—Since insurance policies usually contain explicit provisions as to termination or 
forfeiture, no additional grounds therefor will be implied or read into the contract. 
Policy will be viewed in light most favorable to insured in case of doubt or ambiguity. 
Interpretation of policy which would work forfeiture must be avoided, if possible. Gold 
v. Commercial Casualty Ins. Co. (Pa.) ; ..1140 
146(3)—Where terms of insurance contract are ambiguous, court will adopt that one which is 
more favorable to insured. Kittles v. General American Life Ins. Co. (S. CG.) Pe 
146(3)—Where application for life policy provided for charge of unpaid premiums in 
accordance with automatic premium loan provision in policy, and policy provided for 
charge of such premiums to end of current policy year in event of written request when 
no default existed, and nonforfeitable provision of policy provided for automatic paid-up 
term insurance in event of default if insured had not elected to have premiums charged 
against loan value of policy, insurance contract was ambiguous and was required to be 
construed most favorably to insured. Laster v. American National Ins. Co. (Tenn.) 934 
146(3)—Group life policy will be construed most strongly against insurer. Bucher v. 
Equitable Life Assurance Society of the United States. (Utah) 957 
146(3)—Doubtful language in policy is to be construed strictly against insurer and liberally 
in favor of insured. Chitwood v. Farm Bureau Mut. Automobile Ins. Co. (W. Va.)..1132 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Application as part of the contract. 
151(2)—Where application for life policy, stating that policy should not be effective unless 
insured was in sound health on its delivery, was not attached to policy, and no such 
provision was contained in policy. which provided that it should constitute entire agree- 
ment. insurer could not avoid liability on policy on ground that insured was not in sound 
health at time policy was delivered. Metropolitan Life Ins. Co. v. Todzinski et al. 
(N. J.) ; 
151(2)—Insurer held not entitled to avoid liability on life policy on ground stipulation in 
application provided that policy was to be void if insured was not in good health when 
policy was delivered where application containing such provision or a copv thereof 
was not attached to policy as required by statute. Insurer’s liability because of imputed 
knewledve of insurance agent that insured had cancer held not avoided because insured 
signed application agreeing to be governed by by-laws of insurer which provided that 
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knowledge of agent of ineligibilty of applicant would not be imputed to company where 
application containing such provision or a copy thereof was not attached to policy as 
required by law. Adams v. Lasalle Life Ins. Co. (Tex.) . el ee 
152(})—Mutual and commercial insurance companies are governed by different laws, and 
y-laws of mutual company are integral part of insurance contract. Lohr v. Farmers 
Alliance Ins. Co, (Kan.) ‘ p's shhaw wn 1036 
(3). Statutes and ordinances. 
152(3)—Statute of state in which life policy is issued regarding falsity of statements in 
application for insurance becomes part of contract. Equitable Life Ins. Co. of Lowa vy. 


. 739 


pany policy is executed become part of contract of insurance, and any provision in policy 
contrary to such statutes is void. Western & Southern Life Ins. Co. v. New Madrid 
County Farmers’ Mut. Fire Ins. Co., Inc. (Mo.) .... vaca iee 

152(3)—Any provision of life policy purporting to limit paid-u nder 
value, or term of extended insurance to sum or period less tha 
is invalid. Atlas Life Ins. Co. v. Spitler. (Okla.) accede 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Where insurer’s name was typewritten in blank contained in printed form in indorse 
ment to truck carrier’s liability policy, presumption arose that insurer did not prepare 
indorsement. Indorsement adding coverage for theft to truck carriers’ liability policy 
would not be held to limit theft coverage to losses incurred within state on ground that 
insurance commissioner prepared indorsement and that he intended to so limit coverage, 
where only support for contention ‘was presumption arising from face of indorsement 
that insurer did not prepare indorsement, since such presumption did not raise an 
inference that indorsement was prepared by commissioner. 
Co. (N. H.) ; 

§ 156. PARTIES T 

(1). In general. 

156(1)—Failure of mutual fire policy to specifically designate plaintiffs as persons insured 
did not prevent plaintiffs from becoming insured, where contracting parties intended that 
plaintiffs were to be covered by term used in policy to designate insured. Mutual fire 
policy which described insured as the “Press Becker Est. as per mentioned in will” held 
to insure plaintiffs, where plaintiffs were persons mentioned in will. While person not 
named as insured cannot have benefit of insurance unless there is language in fire policy 
to show that it was intended to cover his interest, person need not be specifically named 
in such policy if he is otherwise sufficiently referred to. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) : 1056 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
$ 164. ——- DESCRIPTION OF TITLE OR INTEREST. 
(2 Property held in trust or on commission. 

164(2)—Purchaser of cotton from customers of gin company held entitled to recover on fire 
policy insuring gin company against “loss on cotton, their own or held in trust or 
on consignment for which assured may be liable,” for loss of cotton by fire, where gin 
company permitted customers and purchasers to store cotton on its premises for a reason- 
able length of time and carried insurance thereon for the benefit of customers and pur- 
chasers as inducement to have cotton ginned at its ginnery, and cotton was purchased 
from customers and stored on premises of gin company. Pacific Fire Ins. Co. v. Murdoch 
Cotton Co. (Ark.) . “1 Bei le Ses ee aces ager tegen : oe . 1021 

$ 175. COMMENCEMENT OF RISK. 

175—Where whole life policy substituted for endowment policy provided that date specified 
as “the date hereof” should be the date of old policy, such date must be taken to be date 
referred to in provisions authorizing insurer to declare policy void in case of certain 
conditions or happenings at or prior to “the date hereof.” Metropolitan Life Ins. Co. 
v. Lodzinski et al. J.) ; ies . 

175—Letter dated November 20th accepting application for insurance and stating that insurance 
was in force from that date held not to vary terms of policy, which gave no protection 
from accident until the 15th day after the acceptance of application, so as to permit 
insured to recover under policy for accident suffered November 23d. Where insured’s 
injury was received three days after contract was consummated, he was not entitled to 
recover disability benefits under accident and health policy which gave no protection from 
accident until the 15th day after acceptance of application. Southwestern Casualty Co. 


944 


898 


v. Leach. (Tex.) 001 


$ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Policy providing for termination at particular time terminates at that time without any 
notice. Accident policy for twelve-month period terminated at expiration of period for 
which premium had been paid, where additional premium for additional twelve months 
was not paid before expiration of period during which policy was effective. Accident 
policy for twelve-month period which provided for renewal with consent of insurer 
expired at termination of twelve-month period without any notice of cancellation by 
insurer. Perkins v. Associated Indemnity Corporation. (Wash.) 1013 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
In general. 


186(1)—Insurer does not have right to reject timely payment of premiums on ordinary life 
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VI 
§ 


215- 


§ 
: 


999. 


222- 
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policy, but does have right to reject payment of premiums for benefit, health, and accident 
policies. Perkins v. Associated Indemnity Corporation. (Wash.) 

(2). Time of payment. 
(2)—Stipulation in policy specifying anniversary date of policy for payment of premiums 
in accordance with request and direction of insured in application is controlling, and 
provision clearly and definitely governs date when premium is due and date from which 
grace period begins to run. Timmer v. New York Life Ins. Co. (Ia.) 

(3). Payment to agent or broker. 
(3)—-Insured who accepts life policy giving powers to agent to collect renewal premiums 
only upon a receipt furnished and signed by general officers and countersigned by agent 
written in face of policy has notice that agent’s power in collecting is limited, and, 
generally, insured cannot rely on assumption of agent to act without being in possession 
of proper receipt, since apparent authority cannot be established by statements or conduct 
of agent, and principal is liable only for that appearance of — caused by itself. 
Huber v. New York Life Ins. Co. (Cal.) <A ; a tite dees eh 


I. Assignment or Other Transfer of Policy. 
215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 
Insurance indemnifying against property damage is not a substitute for the property 
in absence of special contract. Insurance indemnifying against property loss does not 
pass with title to property. Alexander et al. v. Gecurity-2 First Nat. Bank of Los 
Angeles et al. (Calif.) . Sincuneigeeignaee $e 
218. RIGHTS AND LIABILITIES OF ASSIGNEES. 
222. TRANSFER AS COLLATERAL SECURITY. 
Insured who assigned life policy containing provision for disability benefits to employer 
as security for debt would be entitled to enjoin further payment of disability benefits 
to employer after amount of benefits paid exceeded amount of debt for which policy was 
assigned as security, and to recover amount of excess benefits paid employer over amount 
of debt. Turner v. Davidson et al. (Ga.) 790 
-Evidence supporting finding that insured assigned life policy containing double indemnity 
clause to creditor to secure repayment of money advanced prior to and subsequent to 
assignment warranted decree awarding creditor total amount advanced to insured both 
before and after assignment. Mutual Life Ins. Co. of New York v. Bailey et al. (Ill.) 798 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 


229 


237 


237— 


§ 
249- 


IX. 


( 
§ 
§ 


256 


§ 
262 


229. NOTICE TO CANCEL. 
(1). Necessity of notice. 

(1)—Notice of cancellation is necessary to terminate life policy and like indeterminate 
contracts. Perkins v. Associated Indemnity Corporation. (Wash.) 
237. REMEDIES FOR WRONGFUL CANCELLATION. 
—Whether insured, suing for present value of annuity on ground that insurer had 
repudiated life policy, was totally and permanently disabled within disability clause of 
policy, held for jury. In action by insured for present value of annuity on ground that 
insurer had repudiated life policy, submitting question of repudiation to jury held error, 
where insurer merely notified insured that it would no longer pay disability benefits, 
since such notice did not constitute repudiation. Mere denial of liability under contracts 
of indemnity, unaccompanied by other attending facts and circumstances indicating abandon- 
ment, does not constitute renunciation of such contracts by insurer. Insured whose 
disability continued after insurer refused further payment of benefits under life policy 
held not entitled to recover ue value of annuity, where insurer had not repudiated 
policy, but only benefits which had accrued to date of trial with interest on each delin- 
quency from alate due until date of trial and thereafter on —— amount until paid. 
United Fidelity Life Ins. Co. v. Dempsey. (Ark. 

Evidence whether insurer fraudulently breached life ‘policy, so as to ‘permit award of 
punitive damages, held for jury. Calder v. Commercial Casualty Ins. Co. (S. C. 
249. ACTIONS FOR RESCISSION. 

Where insurer in bill to avoid life policy alleges actual fraud in its procurement, bill 
must be dismissed unless allegation is proved, notwithstanding proof of misrepresentations 
not constituting actual fraud which would otherwise be sufficient to avoid policy. Metro- 
politan Life Ins. Co. v. Lodzinski et al. (N. J.) 


Avoidance of Policy for Misrepresentation, Fraud or Buendh of War- 
ranty or Condition. 
GROUNDS IN GENERAL. 
REPRESENTATIONS. 
EFFECT OF MISREPRESENTATION. 


(2)—Statutory provision that failure to state material fact, if not done fraudulently, shall 
not avoid contract althought willful concealment of fact which would enhance risk 
would avoid policy, held inapplicable where untrue answers were given in application for 
= policy which materially affected risk. National Life & Accident Ins. Co. v. Gordon. 
(Ga.) 

262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

—Fact that insured obtained new policy in place of old policy rather than cash surrender 
value of old policy because of persuasion of soliciting agents of insurer held not to absolve 
insured of fraud in obtaining new policy while she was in last stages of tuberculosis. 
Metropolitan Life Ins. Co. v. Lodzinski et al. (N. J.) 4 , ; ree 
263. WARRANTIES. 
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§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS, 
265—Statements attached to life policy as gn and basis thereof relating to previous illness 
and treatment by physician are deemed warranties as to truth of answers to questions 
propounded, and any material variation therein, whereby nature or extent or character 
of risk is changed, will avoid policy, whether statement was made in good faith or 
willfully or fraudulently. National Life & Accident Ins. Co. v. Gordon. (Ga.) . 
265—lIn suit on life policy providing that in absence of fraud statements contained in appli- 
cation should be deemed representations and not warranties, whether policy was invalidated 
by incorrect answer in application as to whether applicant had suffered from certain 
named diseases depended on whether applicant answered question in good faith. Day vy. 
National Reserve Life Ins. Co. (Kan.) ‘ 
§ 271. PARTIES AFFECTED BY AVOIDANCE OF POLICY. 
271—Failure of mortgagee to give insurer notice of change of ownership of insured property 
as required by standard mortgagee clause in fire policy, where any changes of ownership 
directly or indirectly from the insured owner, whether occurring before or after issuance 
of policy, came to knowledge of mortgagee either before or after issuance of policy, would 
sefent eoooresd ginect mortgagee clause. Wright et al. v. Firemen’s Ins. Co. of Newark, 
ms 3. Sees. Be ee Gees Sie aae Rana es 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—Fire policy is valid only if insured has insurable interest in property both at time 
of issuance of policy and at time of loss, unless upon his subsequent purchase of property 
insurance is transferred to him with insurer’s consent. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) .... vee EERE 
2). Character of title or interest in general. 
282(2)—Children to whom had been executed a deed prior to fire were owners of property 
and had insurable interest therein at time of loss, since title vested in children imme- 
diately upon execution of deed notwithstanding that deed contained condition subsequent 
upon nonperformance of which title would have been divested. Becker et al. v. Farmers’ 
Mut. Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) ...... 1056 
(6). Effect of mortgage or other lien. 
282(6)—Existence, when fire policy is issued, of bill of sale executed by insured conveying 
insured property to secure debt, precludes recovery on policy providing that it shall be 
void unless insured has sole and unconditional ownership of property insured. Peoples 
Credit Clothing Co. v. Scottish Union & National Ins. Co. (Ga.) 
§ 283. INCUMBRANCES. 
(2). Effect of statutory provisions. 
283(2)—-Under statutes, encumbrances on realty not indorsed on farmers’ mutual fire policy 
will render policy void unless insurer waives failure to indorse. Encumbrances not indorsed 
on farmers’ mutual fire policy rendered policy void under statute providing that if 
»yremises be encumbered, the policy shall be void unless true title of assured and encum- 
ogre be expressed thereon, notwithstanding that there was no written application for 
policy. Under statute providing that policy issued by farmers’ mutual fire insurance 
company should be void if premises be encumbered unless encumbrance be expressed 
thereon, acceptance of farmers’ mutual fire policy containing provision against encum- 
brances is equivalent to declaration that assured is unconditional and sole owner of 
premises, notwithstanding that no application for policy may have been executed. Western 
& Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. Co., Inc. 
(Mo.) ane’ has , 


1083 


(3). Existence and nature of incumbrances, 

283(3)—Deeds of trust given prior to issuance of farmers’ mutual fire policy, by one of two 
partners owning land, held “encumbrances,” within statute providing that, if premises 
be encumbered, policy shall be void, unless true title of assured and encumbrances be 
expressed thereon. Western & Southern Life Ins. Co. v. New Madrid County Farmers’ 
Mut. Fire Ins. Co., Inc. (Mo.) 7 ; a 

§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 

286—Fire policies procured because of threats to dynamite house containing insured property, 
and without disclosure of such facts, held void for concealment of facts known to be 
material to risk. Renewal fire policy issued prior to knowledge by insured of threats to 
dynamite house containing property insured held not void for concealment of material 
fact, though policy did not take effect till after insured had acquired such knowledge. 
Great American Ins. Co. of New York v. Clayton, (Ky.) 1 


(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(3). Knowledge and intent of applicant. 

291(3)—If insured with actual intent to deceive failed to disclose that he had suffered an 
attack of sleeping sickness, consulted physician, and suffered partial stroke of paralysis 
and permanent residual impairment and control of one arm and one leg, insurer would 
be entitled to cancellation of life policies. Statements in application for life insurance 
regarding prior illness and consultations with physicians are material. as regards insurer’s 
right to cancel policy for fraud. Equitable Life Ins. Co. of Towa v. Carver et al. (U. S.) 

§ 2092 MEDICAL ATTENDANCE. 

292——-If insured with actual intent to deceive failed to disclose that he had suffered an attack 
of sleeping sickness. consulted physician, and suffered partial stroke of paralysis and 
permanent residual impairment and control of one arm and one leg, insurer would be 
entitled to cancellation of life policies. Statements in application for life insurance 
regarding prior illness and consultations with physicians are material. as regards insurer’s 
right to cancel policy for fraud. Equitable Life Ins. Co. of Towa v. Carver et al. (U. S.) 759 
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92—Life policy issued on coptiontion, stating that insured’s only prior illness had been two 
attacks of biliousness for which he was treated by named physicians, held void, where in 
fact insured had been treated by another physician for illness caused by excessive use of 
alcohol. National Life & Accident Ins. Co. v. Gordon. (Ga.) . : 

§ 296. OCCUPATION. 

296—That insured represented that his occupation for 14 years promiing application for life 
policy had been that of a plasterer, when for half that period he had been incarcerated 
in penitentiary for robbery and was merely paroled convict at iene of his application, 
held to preclude recovery on life policy where circumstances attending his death involved 
his —— in commission of crime. De Pee v. National Life & Accident Ins. 
Co. (Kan. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(3). Mortgagees and their assignees. 
311(3)—Failure of mortgagee to give insurer notice of change of ownership of insured 
property as required by standard mortgagee clause in fire policy, where any changes of 
ownership directly or indirectly from the insured owner, whether occurring before or 
after issuance of policy, came to knowledge of mortgagee either before or after issuance 
of policy, would defeat recovery under mortgagee clause. _— et al. v. Firemen’s 
Ins. Co. of Newark, N. J. (N. Y.) ; Asap aed eeu 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Clause that fire policy shall be void if premises became vacant and unoccupied and 
so remain for specified time is reasonable, valid, and binding. Insurer need not show, 
to avail itself of breach of clause making fire policy void if premises become vacant or 
unoccupied for specified period, that vacancy increased risk. Under clause making fire 
policy void if premises become vacant and remain so beyond stipulated period, vacancy 
beyond such limit merely suspends insurer’s liability under policy and subsequent occupancy 
of premises before expiration date of policy revives deanna Carolina Ins. Co. of Wil- 
mington, N. C. v. St. Charles. (Temn.) .. gate ea ret ok : 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Fire policy is valid only if insured has insurable interest in property both at time 
of issuance of policy and at time of loss, unless upon his subsequent purchase of property 
insurance is transferred to him with insurer’s consent. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) ; : 1 
(2). What constitutes change of title or interest in general. 
328(2)—-Standard mortgage clause attached to fire policy constitutes an independent contract 
of insurance between insurer and mortgagee, as respects whether mortgagee’s taking 
of deed and recording it constituted a change of ownership within meaning of policy 
requiring mortgagee to notify insurer of change of ownership Mortgagee’s taking of 
deed from mortgagor and recording deed upon mortgagor’s default in payment held not 
“change of ownership’’ so as to invalidate fire policy containing standard mortgage clause, 
notwithstanding mortgagee failed to notify insurer of such change until after loss. 
Union Cent. Life Ins. Co. v. Franklin County Farmers Mut. Ins. Ass’n. (Ia.) 1 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Provisions of mutual company’s fire policy which contemplated possibility of additional 
insurance held not to authorize insured to procure additional insurance without knowledge 
of company contrary to terms of by-laws by which insured agreed to be bound in applica- 
tion. Lohr v. Farmers Alliance Ins. Co. (Kan.) 
(D) ASSIGNMENT OF POLICY. 
§ 343. RESTRICTIONS ON ASSIGNMENT IN GENERAL. 
343—Theft policy held not terminated by death of insured, in absence of express provision, 
notwithstanding provision that assignment should not bind insurer without its consent 
thereto, devolution of title by death being clearly distinguishable from ‘‘assignment.’ 
Gold v. Commercial Casualty Ins. Co. (Pa.) 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Policy provision that insurer is not liable for loss occurring while installment of 
premium is past due and unpaid is valid and binding on insured, so that, if loss occurs 
during default and while policy is in suspense, insurer is not liable in absence of waiver 
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033 
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1140 


or estoppel. Home Ins. Co. v. Westerfield. (Ky.) 104 


349(1)—Where insured had chosen to have life policy dated December 7, 1933, date of 
application, rather than December 18, date policy was received and became effective, 
tender of premium on January 17, 1935, for renewal of policy held not timely made 
within 31-day grace period, precluding beneficiary from recovery on policy. immer 
v. New York Life Ins. Co. (ITa.) 

349(1)—Beneficiary held not entitled to recover for death from insurer which had purchased 
assets of insolvent insurer under agreement whereby policy liens were established, under 
life policy on which total of defaulted premium, interest on loan, and policy lien 
exceeded cash surrender value on date when last premium was due, on ground that 
insurer stated in letter that death claims during fifteen years would be paid without 
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deduction of lien where purchase agreement and other communications clearly stipulated 
that lien would be waived only if premiums were paid. Failure to pay premiums on life 
policy when due results in forfeiture, in absence of waiver. Kittles v. General American 
Life Ins. Co. (S. C.) : +s nee en ’ x 911 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. ; ; 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurer was under no duty to renew twelve-month accident policy, which provided 
that it was renewable with consent of insurer, and deduct from compensation due insured 
sufficient amount to pay premium, where insured made no such request and where policy 
contained no provision for application of compensation to premium. Perkins vy. Asso 
ciated Indemnity Corporation. _(Wash.) ; ; 1013 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Insured’s obtaining a few orders for printing work under necessity, though in great 
pain and not really able to attend to business, held not necessarily inconsistent with a 
claim of total disability under terms of a policy insuring against death and disability, 
In Georgia, total disability provisions of life policies are construed with great liberality, 
In absence of statute, terms of life policy were controlling in determining whether 
policy remained in force at time of death of insured, because of total and presumably 
permanent disability occurring during period of grace, since parties were free to contract 
as they pleased. Life policy containing double indemnity and disability clauses held 
construable as single contract for single premium, as respects determination of whether 
policy, a premium of which was in default, was in force at time of insured’s death, 
because of total and presumably permanent disability occurring during period of grace. 
Life policy provision, that policy should not lapse for nonpayment of premium in case 
of insured’s total and permanent disability, held construable as waiver of payment 
of premiums, where insured became totally and permanently disabled during grace period. 
Under disability clause of life policy, where insured became totally and permanently 
disabled during grace period, disability benefits became payable and insurer was required 
to apply amount due insured to payment of a premium in default so as to keep policy 
in force. Equitable Life Assurance Society of the United States vy. MacKirgan. (U. S.) 
362—Where insured’s “disability,” was defined in indemnity provision of life policy, began 
prior to due date of premium, insured’s right to recover existed on institution of suit 
in August, 1934, notwithstanding nonpayment of premium due November 2, 1933, where 
policy provided for waiver of premium in case of total disability occurring before due 
date of premium. Prudential Ins. Co. of America vy. Alsobrook. (Ky.) 
§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—Under life policy containing provision for reinstatement after lapse because of 
nonpayment of premiums upon production of “evidence of insurability satisfactory to the 
society,”” as required by statute, inquiry by insurer upon application for reinstatement 
was not limited to physical condition of insured, and insurer could refuse to reinstate 
insured who was in good health but was overinsured and financially involved. Kallman 
et al. v. Equitable Life Assurance Society of the United States. (N. Y.) 
8 367. —- INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)-——Statute relating to use of accumulated reserves on lapse of policy held to preclude 
exchange of so-called term insurance purchased out of accumulated reserve on lapse of 
industrial policy, for policy of lesser value. Purpose of statute rleating to use of 
accumulated reserve after policy has been in force more than three years is to prevent 
innocent and uninformed policyholders and their beneficiaries from waiving the valuable 
rights granted them and sought to be protected. Statute providing that value allowed 
on lapse of policy in lieu of accumulated reserve shall be equal to net value of temporary 
insurance held applicable to so-called term policy, purchased out of accumulated reserve, 
which was exchanged for policy of lesser value. Transaction by which insurer induced 
surrender and cancellation of policy for $500 which had nine months to run and which had 
cost insured a premium equivalent to $1.60 per month out of the cash reserve of the 
original policy and granted insured and his wife, as beneficiary, a $300 policy and 


waived one month’s premium or $1.05, held without legal effect, under statute. 
Smith v. Liberty Industrial Life Ins. Co. (La.) 


367(1)—-Where application for life policy provided for charge of unpaid premiums in accord 
ance with automatic premium loan provision in policy, and policy provided for charge 
of such premiums to end of current policy year in event of written request when no 
default existed, and nonforfeitable provision of policy provided for automatic paid-up 
term insurance in event of default if insured had not elected to have premiums charged 
against loan value of policy, insurer held bound to provide paid-up term insurance upon 
default where insured had not elected to have premiums charged against loan value of 
policy. Where insured became mentally incompetent, and life insurer had_ failed to 
provide paid-up term insurance as required by policy upon default, insured’s failure 
to respond to insurer’s notices held not to estop beneficiary from standing on terms of 
policy. Laster v. American National Ins. Co. (Tenn.) 

(2). Amount available to purchase extended insurance. 

367(2)—Where under industrial life policy indebtedness was deductible from amount available 
for extended insurance in case of nonpayment of premium and where after deduction 
of unpaid premium note balance would extend policy for period of approximately sixty 
weeks, but insured lived for longer period. recovery could not be had on policy. Karns 
v. Prudential Ins. Co. of America. (TIl.) 


367(2)—Where life policy provided for its continuance as term insurance on insured’s failure 
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to exercise certain options on default after paying three years’ premiums, insurer 
had mandatory duty, where insured had not exercised options to apply entire net reserve 
to purchase of term insurance, notwithstanding terms of policy which might have been 
given contrary construction. Atlas Life Ins. Co, v. Spitler. (Okla.) : 


Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Forfeiture clause in policy may be waived by oases, and such walzer may be established 
by its acts or statements. Sovereign Camp, W. O. W. v. Lee. (Fia.) . 

In action on certificate of a group policy of life insurance which had terminated prior 
to death of insured, defense that policy was forfeited for nonpayment of particular 
premium held not to waive defense that contract had terminated prior to death of 
employee, since although waiver may defeat a defense, a cause of action cannot be based 
on waiver. Shepard v. Metropolitan Life Ins. Co. (Mo.) 
Statutory requirement that encumbrances on property insured ‘by ‘farmers’ mutual fire 
insurance company policy shall be expressed thereon could not be waived by insurer by 
failing to return premiums paid after discovering the breach of such requirement, since 
insurer could not do by waiver what it was prevented from doing by statute. Western 
_§ Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. Co., Inc. (Mo.) . 1066 
—Provisions and conditions respecting occupancy of premises insured, like others inserted 
“ insurer’s benefit, may be waived by imsurer or ae may be created. Carolina 
Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn. 1083 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(2). Nature of agency. 

375(2)—Local agent has authority to waive condition of policy of mutual insurance company. 
Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) mere .. 1063 

§ 376. EFFECT OF PROVISIONS OF POLICY. 

(1). In general. 

376(1)—Provision of by-laws of mutual company that policy should be void if additional fire 
insurance was procured could not be waived by soliciting agent where insured in applica- 
tion agreed to be bound by conditions of by-laws and that company would not be bound 
by act of agent restricting its right. Where by-laws of mutual company provided that 
agent sheuld have no authority to bind company by any contract, insured agreeing in 
application for fire policy to be bound by by-laws held not entitled to reformation of 
policy so as to permit additional insurance in conformity with agreement with agent, 
where contrary to provisions of by-laws. Lohr v. Farmers Alliance Ins. Co. (Kan.) 1036 

§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 

(2). What constitutes knowledge or notice in general. 

377(2)—-Statement by president of corporation which owned property insured under fire 
policy containing sole ownership clause, to agent for insurer, that property had been 
conveyed by bill of sale as security for president’s personal obligation with clause stating 
that transaction did not involve corporation. held ineffective to convey actual notice to 
agent or insurer that corporation had transferred its title to property so as to preclude 
avoidance of policy for violation of sole ownership clause. Peoples Credit Clothing Co. 

v. Scottish Union & National Ins. Co. (Ga.) 1031 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 

(1). In general. 

378(1)—Actual knowledge, of agent writing fire policy containing sole ownership clause, of 
existence of bill of sale to secure debt transferring title of insured property, will be 
imputed to insurer so as to preclude avoidance of policy for violation of sole ownership 

. clause. Peonles Credit Clothing Co. v. Scottish Union & National Ins. Co. (Ga.) 1031 

378(1)—Knowledge by insurer’s state agents that premises partially destroyed by fire were 
vacant during interim hetween first and second fires held not alone to establish insurer’s 
waiver of policy provision making policy void in case of vacancy for over 60 days. 
Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 1083 

378(1)—-Insurer held charged with notice that insured had cancer, though application stated 
that he did not. where cancer on insured’s head was in plain view of insurer’s agent 
when he took application. Adams v. Lasalle Life Ins. Co. (Tex.) 944 
(3). Nature of agency and authority of agent. 

378(3) Tn formation acquired by solicitine agent of insurer in taking application for insurance, 
notwithstandine that such agent was bv express terms of policy denied authority to make, 
alter. or discharge contracts or waive forfeiture is imputed to insurer. Adams v. 
Lasalle Life Ins. Co. (Tex.) 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 

UNDER HIS DIRECTION. 

(1). In general. 

379(1)—-Generally where facts sought to be elicited by application for insurance have been 
truthfullv stated to its agent. but by his fraud, negligence, or mistake are misstated in 
the annlication. insurer cannot. after accepting premium and issuing the policy, set up 
such misstatements in the application in avoidance of its liability, where the agent is 
“tine within his real or apparent authority and there is no fraud or collusion of insured. 

m Security Ren, Ass’n v. Farmer. (Ark.) 
79(1)—TIn action on farmers’ mutual fire policy, under evidence that on preparation of appli- 
cation by insurer’s soliciting agent insured answered all questions truthfully, that insured 
siered application. without reading it, that application represented that stovepipes in 
bnildines covered led into brick or cement chimneys, and that application also bore state- 
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ment of agent that he had inspected all pipes and chimneys, insurer held estopped to set 
up falsity of statements in application as breach of warranty. Insurer is estopped to 
claim as warranty application made out by soliciting agent with knowledge of relevant 
facts. Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) 
(4). Life and accident insurance. 
379(4)—Illiterate insured who signed application for health and accident policy without effort 
to be informed of its contents, and who thereafter received and retained policy, held 
bound by term of policy. Insured, who accepted accident and health policy, paid number 
of premiums thereon, and finally sued for its enforcement, held not entitled to set up 
fraud of agents of insurer in procuring application. Curry v. Washington National 
Ins. Co. (Ga.) 
379(4)—Where minor applicant truthfully stated the facts concerning past and present physical 
condition and submitted to physical examination life insurer held not entitled to defeat 
action on policy because soliciting agent’s interpretation of such statements was more 
favorable than facts warranted and such interpretation alone was written by agent in the 
application. Texas Prudential Ins. Co. v. Beach et al. (Tex.) oes bises ; 
(5). Good faith of insured. 
379(5)—Signature of applicant, who was able to read and write, on application for life policy 
held conclusive proof, in absence of fraud, that applicant read application. Party signing 
application for life policy containing false statements without reading it is guilty of 
actual fraudulent misrepresentation to insurer, where signature has not been induced by 
fraud. Metropolitan Life Ins. Co. v. Lodzinski . ae: ey a ; 
(6). Effect of limitations on powers of agent. 
379(6)—Under accident and health policy providing that insurer was not bound by statement 
to or by agent unless written on application, insurer held not chargeable with statements 
or information given by applicant to agent soliciting application which were not written 
on application and included in policy. Curry v. Washington National Ins. Co. (Ga.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Forfeiture clause in policy may be waived by insurer, and such waiver may be estab- 
lished by its acts or statements. Sovereign Camp, W. O. W. v. Lee. (Fia.) 
388(1)—Fire policy provision granting permission to make alterations, improvements, and 
repairs and to extend insurance coverage to such improvements held not waiver of clause 
rendering policy void in case of vacancy exceeding 60 days without insurer’s consent, as 
respects vacancy following first fire which rendered premises untenantable. Letter to insured 
from insurer’s state agents canceling fire policy after first fire under policy provision 
authorizing cancellation on 5 days’ notice held not admission that policy was still in force 
so as to constitute waiver of forfeiture for breach of vacancy clause, in view of fact that 
under vacancy clause policy was void only during vacancy and qonee operative again upon 
occupancy of premises. Carolina Ins. Co. of Wilmington, N. C. St. Charles. (Tenn.) . 1083 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—In absence of fraud, where insured makes effort to timely transmit life policy 
premium, substantial objection is required to defeat it as a payment when there are 
acts and conduct of insurer which would induce insured to omit to follow strict letter 
of policy. Transactions occurring before as well as after payment of premium made 
without obtaining receipt as required by life policy provision may be looked to on question 
of insurer’s waiver as to manner of payment, or estoppel upon insurer to deny power 
in its agents to receive payment and issue receipt. Insurer which permitted its agents 
to occupy space in branch office and continually received premiums paid through such 
agents, and issued official premium receipts for payments so made, held estopped to 
deny authority of agents to accept premium payment for insurer which agents received 
and for which they gave temporary receipt only prior to expiration of grace period. 
Huber v. New York Life Ins. Co.  (Cal.) 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Clause rendering fire policy void if property should remain vacant for over 60 days 
without insurer’s consent is waived if property be such that parties must have contem- 
plated that it would not be occupied for some time, such as — building insured is 
under construction. Carolina Ins. Co. of Wilmington, N. C. v. . Charles. (Tenn.). 1083 
§ 392. DEMAND. ACCEPTANCE, OR RETENTION OF amamerion OR ASSESS- 
MENTS. 
(7). Suspension of risk. 
392(7)—-Letter from fire insurer to insured stating that past-due premium installment 
had not been received and requesting remittance without delay without referring to 
suspension of liability during time premium was unpaid would be sufficient unconditional 
demand for payment to waive condition of policy and note that company should not be 
liable for loss occurring while premium payments were due and unpaid. Home Ins. Co. 
v. Westerfield. (Ky.) 1044 
(8). Demand and acceptance after injury or death of person insured. 
392(8)—Insurer’s mailing of premium notice to insured after his death held not to affect 
right of insurer to cancel policy for misrepresentations in application. National Life & 
Accident Ins. Co. v. Gordon. (Ga.) 7 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—-Where fire policy issued by mutual company provided that company would not be bound 
by anv act or statement of agent restricting its rights, conduct of investigator and 
adiuster in allegedly attempting to negotiate settlement of loss held not to constitute 
waiver of provision of policy requiring forfeiture because insured had obtained additional 
insurance. Lohr v. Farmers Alliance Ins. Co. (Kan.) ! 
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§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—To avoid effect of incontestability clause in life policy, insurer must within specifiéd 
period commence contest, either by eee suit to avoid liability, or by filing answer 
in suit on policy. As respects question whether contest of validity of life policy is 
timely date of filing of bill in suit to avoid liability must be deemed_to be that stated 
in clerk’s indorsement, in absence of satisfying proof to contrary. Contest of validity 
of life policy by institution of chancery suit by insurer to avoid liability was not begun 
until bill was filed. Insurer could not maintain suit contesting validity of life policy 
issued February 21, 1933, providing that it should be incontestable after it had been in 
force two years from date of issue, where only proof as to date of filing of bill was clerk’s 
indorsement that it was filed February 21, 1935, notwithstanding that subpoena was 
issued and served on previous day. Metropolitan Life Ins. Co. v. Lodzinski et al. 

XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE, 

§ 402. MARINE RISKS IN GENERAL. 

402—Insurer under marine policy is not liable for loss due to inherent nature of goods or 
to delay unless such liability is expressly assumed in policy. Lanasa Fruit Steamship 
& Importing Co., Inc. v. Universal Ins. Co. (U. S.) : .. 1092 


§ 403. PERILS OF THE SEA. 

403—Under marine policy, insurer is not liable for loss of perishable goods which are wholly 
or partially deteriorated through delay in voyage, even though such delay was directly 
caused by perils of sea in absence of express assumption of such liability in policy. Loss 
of cargo of bananas which became overripe and rotted while vessel was stranded held not 
“peril of the sea” within marine policy covering cargo where rider covering delays due 
to stranding was struck out of policy prior to the stranding. Warranty contained in 
marine policy covering cargo of bananas exonerating insurer from liability for damage 
by actual contact of sea water with articles damaged held to relate only to situations where 
there had been some ingress of water into vessel resulting in water damage, and did not 
exonerate insurer from liability for loss of cargo when bananas became overripe and rotten 
while vessel was stranded. Lanasa Fruit Steamship & Importing Co., Inc. v. Universal 
Ins. Co. .(U. S.) ; ; 

§ 421. FIRE. 

421—Policy insuring against loss by fire covers every loss, damage, or injury proximately 
caused by fire and every loss necessarily following directly and immediately from such 
peril or necessarily from judicially admissible and surrounding circumstances operation 
and influence of which could not be avoided. To constitute “loss by fire” within insurance 
policy, identical property insured or part thereof need not be consumed, burned, or 
even ignited, but loss directly resulting from ignition or burning or from bona fide 
efforts, justified by circumstances, to save property, is “loss by fire.’’ Fogarty v. 
Fidelity & Casualty Co. (Conn.) oe ; .1110 


§ 424. ACCIDENT. 

424—Loss of truck, due to collision and upset caused by fire, is within clause “excluding 
damage by fire’ in policy insuring against loss of truck caused by collision or upset, 
excluding damage by fire. Loss of truck, destroyed by fire after veering from highway 
and plunging down embankment when driver became frightened and lost control as result 
of outburst of flame in cab, held “damage by fire” within clause of policy insuring 
against loss of truck by collision or upset, “excluding damage by fire;’’ such flame being 
“hostile fire,” though it did not actually damage truck. Fogarty v. Fidelity & Casualty 
Co. (Conn.) Wa he Wade warded ..1110 

§ 425. THEFT. : 

425—Insurer held not liable for burglary of inner compartment of safe while outer door 
was open under express terms of burglary policy which, as written indemnified against 
burglary of safe while duly closed and locked by at least one lock. Provision of policy 
insuring against burglary of safe, which did not require breaking into both safe and 
compartment, did not negative requirement that safe, as distinguished from compartment 
thereof, had to be burglariously opened at a time when it was duly closed and locked. 
Charada Inv. Co. v. Trinity Universal Ins. Co. (Wash.) 1145 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 


434—In action by purchaser from customer of gin company on fire policy insuring customers 
and purchasers against loss while cotton was stored on premises of gin company, pur- 
chaser, to recover, held not required to show that gin company was negligent in connec- 
tion with the fire where policy insured against any contingency for which gin company 
might be “liable,” since word “liable” signified a condition out of which a legal liability 
might arise. Pacific Fire Ins. Co. v. Murdoch Cotton Co. (Ark.) 1021 
Lowering of floor of building necessitating disconnection of electric main, removal 
of partitions, installation of columns and beams to carry floor above, and an addition in 
the rear of building, held to constitute “structural alterations’ and “extraordinary 
repairs,” within public liability policy requiring permission therefor by insurer and pay- 
ment of extra premium, in order to claim indemnity provided by policy. Hill v. 
Employers’ Liability Assur. Corporation, Limited. (Conn.) F 1137 
Under fire policy insuring against loss caused through work in conduct of business of 
operating automobile sales agency public garage, and automobile repair shop, insurer held 
not liable for loss sustained by insured who, while engaged in grinding feed for hire, caused 
fas engine to ignite, which ignition set fire to barn in which grinding was being done. 
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pighey. For Use of National Fire Ins. Co. of Hartford v. Hardware Mut, Casualty Co, 
434—Where truck carriers’ liability policy did not originally cover theft, but was indorsed 
to give coverage for theft, with respect to the merchandise in which specified corporation 
and/or its subsidaries and/or affiliated companies have an interest, indorsement pro- 
vision held to give theft coverage only to property belonging to corporations specified. 
Provision of indorsement to truck carrier’s liability policy “to pay final judgment for 
loss or damage to cargo while in the possession of and under the control of the insured” 
held to cover loss or damage arising from any cause. Provision of indorsement to truck 
carriers’ liability policy “to pay final judgment for loss or damage to cargo while in the 
possession of and under the control of the insured” held to cover goods of shippers gen- 
erally. While provision, that indorsement to truck carriers’ liability policy was written 
“in pursuance of and is to be construed in accordance with” statute requiring theft cov- 
erage for carriage within state indicated intention to conform with statute, it did not 
indicate intention to limit coverage to statutory requirement rather than to extend it 
to losses from theft incurred in United States and Canada, as provided in policy in 
regard to other causes of loss. Provision of indorsement to truck carriers’ liability policy, 
that “nothing herein contained shall be held to alter, waive or extend any of the terms, 
conditions, agreements of said policy, except as provided herein,” showed intention that 
theft coverage granted by indorsement should extend to losses incurred within geographical 
limits set forth in policy. Where truck carriers’ liability policy covered losses by causes 
other than theft in United States and Canada, indorsement adding coverage for theft 
would not be held to cover only losses within state where there was no such express 
limitation, though indorsement was headed ‘New Hampshire motor vehicle indorsement 
for common carriers of property for hire on the public highways,” and though it was 
provided that policy was written “in pursuance of and is to be construed in accordance 
with” statute requiring theft coverage for carriage within state. Barnard v. Old Colony 
Ins. Co. yf ata ene eh re aes of 1124 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Under liability policy covering coal truck, wherein insurer agreed to pay claims against 
insured for damages resulting from use of truck in transportation of materials, including 
loading and unloading and to defend suits for damages, even if groundless, in name of 
insured, insurer would be liable to defend only suits for damages resulting from main- 
tenance or use of truck, as provided in policy. Morgan v. New York Casualty Co. (Ga.).1113 
435—-Where, as occasion arose for filling an engagement, some member of orchestra would 
voluntarily drive his automobile carrying himself and other members and would receive 
4% cents per mile traveled, which allowance was made not to permit member driving 
automobile to make profit but to cover cost of operating automobile, member driving 
automobile was not carrying other members for “consideration” within exclusion pro- 
vision of automobile liability policy, but injured member obtaining judgment from 
driver could recover from driver’s insurer. Park v. National Casualty Co. (Ia.) 1115 
435—Repairing truck covered by liability insurance by placing motor and chassis in it did not 
make new truck not covered by policy. W. I. Anderson & Co. v. American Mut. Liability 
Ins. Co. of Boston. (N. C.) ; ; 11 
(E) ACCIDENT AND HEALTH INSURANCE. 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. E 

466—Where insured sustained accidental injury for which he was paid and from which he 
had fully or substantially recovered when he sustained second accidental injury, insurer 
held liable for effects caused by second injury under accident policy insuring against 
effects resulting directly and “exclusively of all other causes’ from bodily injury by 
accident, since quoted words mean that, if accident is shown to be cause of injury for 
which action is brought, insured can recover. Williams v. General Accident Fire & Life 
Assurance Corp., Ltd. (Kan.) Tie ‘ 


XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. } . ' . 

493—Liability of insurer’s assignee under fire policy which was not a standard form policy 
held not limited to cost of repair of insured engine on ground that policy was not a 
“value’’ policy but a contract of indemnity, where master’s finding that fire resulted in 
total loss was approved by court and judgment was for fair cash value of engine at time 
of fire. Westchester Fire Ins. Co. v. Bringle. (U. S.) : 1019 

§ 504. EFFECT OF OTHER INSURANCE. . 

504—Amount paid for fire loss by primary insurers as result of compromise settlement to 
which secondary insurer was a stranger, held not binding on secondary insurer under 
policy covering difference in insurance collected and “ascertained amount of loss,” though 


amount of settlement was claimed to represent total loss after deduction for depreciation. 
New York Dock Co. v. Ernest W. Brown, Inc. (N. Y.) 1079 


(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 511. LOSS OF DEBT INSURED. 

511—Under credit indemnitty policy guaranteeing against loss to amount not exceeding $3,000 
and providing that no loss was covered thereby unless debtor should have in latest pub- 
lished book of Bradstreet Mercantile Agency at date of shipment capital rating and 
accompaning credit rating, as tabulated therein, indemnitee held entitled to claim gross 
loss of only $3,000 on sale to debtor having credit rating of $3,000 at time of sale, not- 
withstanding that amount of sale was $4,057.19. Dickerson v. American Credit-Indemnity 
Co. of New York. (Pa.) 1 
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§ 513. EXPENDITURES. ; 

$13—Where first paragraph of particular section of automobile liability policy stated that 
coverage insured against loss from liability for bodily injuries, Sant paragraph of 
section stating that “under this coverage” insurer agrees to pay expenses incurred by 
insured for medical aid to others held to embrace coverage of first paragraph, rendering 
insurer liable for expense for medical aid for insured’s wife, notwithstanding provision 
of third paragraph that insurer should not be liable for injury to member of insured’s 
family. Expenses incurred by insured for hospitalization of his wife who was taken to 
hospital and operated upon immediately after automobile accident held within coverage 
of automobile liability policy insuring against loss incurred by insured in providing 
jmmediate medical aid imperative at time of accident. Chitwood v. Farm Bureau Mut. 
Automobile Ins. Co. (W. Va.) ....... aif _ an 

§ 514. DAMAGES INCURRED OR PAID. 

$14—Where insured under automobile liability policy made compromise settlement with 
injured party, compromise amount must be reasonable and made in good faith to enable 
insured to recover such amount from insurer. W. I. Anderson & Co. v. American Mut. 
Liability Ins. Co. of Boston. (N. C.) x % ay 
5144. DEFENSE OF ACTIONS. 

$144,—Under Wisconsin law, liability insurer is bound in good-faith performance of its 
contract to conduct defense of action against insured, to exercise that degree of care 
which a man of ordinary care would exercise in management of his own business were 
he investigating claims, and insurer which fails to meet such standard becomes liable 
upon that ground to insured for excess over policy limits irrespective of fraud or bad 
faith, Ballard v. Ocean Accident & Guarantee Co., Limited. (U. S.) ithe aata 1100 

514%4—Insurer under liability policy requiring insurer to defend actions against insured on 
claims arising out of operation of insured’s coal truck, including loading and unloading, 
held not liable for failure to defend action against insured for injuries received by third 
person in fall into open coal chute into which insured’s employees were unloading coal, 
in absence of reference to truck covered by policy 
Morgan v. New York Casualty Co. (Ga.) 


(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. , 

515—Life policy limiting insurer’s liability to amount of premiums paid if insured committed 
suicide within one year from “date hereof” held to mean date of policy, even though, 
under application, insurance took effect from date of application. Cantrell v. Prudential 
Ins. Co. of America. (Wash.) 3 ; i 


§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
516—Provisions in insurance policies for indemnity in case insured is totally disabled do 
not require that he be helpless, but only unable to perform all the substantial and material 
acts of his business, or the execution of them in the usual and customary way. ‘Travelers’ 
Ins. Co. v. Thompson. (Ark.) ‘ ar ; ‘ ee ee 
516—Where indemnity provision of life policy provided that payment should not be made for 
any part of first three months of total disability insured claiming total disability occurred 
on December 15, 1932, was not entitled to recover benefits commencing as of such date 
but only at date three months later. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 
$16—Insurer after making disability payments for nine years could terminate its liability to 
insured for such payments one life policy only as authorized thereby. Wold v. State 
Mutual Life Assurance Co. of Worcester, Mass. (Minn.) cia ne aa ies 
516—In action for total and permanent disability benefits under group policy, insurer held 
not entitled to set up as defense that disability could have been removed by operation, 
where there was no showing that any physician had advised insured to have such operation, 
or that insured had refused. In action for total and permanent disability benefits under 
group policy, insured was under no duty to undergo major operation to remove disability 
where there was substantial element of risk and danger. In action for total and per- 
manent disability benefits under group policy, fact that disability was removable by 
operation did not preclude insured from recovery where policy insured total and permanent, 
and not merely incurable, disability, since insurer’s liability must not only be determined 
solely from language of policy, but with language liberally construed in favor of insured, 
if susceptible of more than one interpretation. Where employee is insured for disability, 
he need not submit to operation to relieve disability since he is under no contractual 
obligation to submit and thereby incur expense and risk life so that insurer might be 
relieved of liability. In action for total and permanent disability benefits under group 
policy, insured’s instruction held not erroneous for omitting provision for verdict for 
insurer in event jury found that illness of insured was curable by operation and that 
insured took no steps to effect cure, where insured was under no duty to submit to 
ey, Operation. Roderick v. Metropolitan Life Ins. Co. (Mo.) 
316—Under provision of group life policy that disability benefit payments would be commenced 
after receipt of due proof of loss, making of due proof of disability and expiration of 
waiting period of six months thereafter, held conditions precedent to attaching of obliga- 
tion of insurer to begin making payments and hence insured’s recovery was limited to 
payments accruing after expiration of such six-month period, notwithstanding denial of 
.,, liability by insurer prior thereto. Sutherland vy. Metropolitan Life Ins. Co. (Mo.) 
16+Under life policy containing total disability clause providing for monthly income benefits 
and waiving premiums in events of disability, income payments could be claimed from 
inception of disability of insured in addition to waiver of premiums, where insured by 
reason of his disability was rendered incapable of furnishing proof thereof and beneficiary 
.,, did not know of terms of policy. Whetstone v. New York Life Ins. Co. (S. C.) 
“permanent disability,” in employee’s group insurance policy, held not to mean 
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disability which will last for all time, but such disability as it is reasonable to presume 
will continue for remainder of insured’s life. Disability is deemed permanent, within 
insurance policy, when founded on conditions rendering it reasonably certain that it will 
continue throughout insured’s life. Ralston v. Metropolitan Life Ins. Co. (Utah) 949 
516—Insured, if totally and permanently disabled at or prior to effective date of group life 
policy containing disability provision, could not recover disability benefits. Bucher y, 
Equitable Life Assurance Society of the United States. (Utah) ceed 957 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 

524—*Total disability” as used in accident policies is generally regarded as a relative matter, 
which depends largely on the occupation and employment in which the party insured is 
engaged. Provisions in insurance policies for indemnity in case insured is totally 
disabled do not require that he be helpless but only unable to perform all the substantial 
and material acts of his business, or the execution of them in the usual and customary 
way. Travelers’ Ins. Co. v. Thompson. (Ark.) 7 ‘ s 969 

524—Where one provision of accident policy obligated insurer to make weekly payments 
for period not exceeding 52 weeks where insured was disabled from performing any duties 
pertaining to occupation in which he was engaged at time of accident, following provision 
requiring insurer to make payments after expiration of 52-week period in event insured 
was disabled from “engaging in any and every occupation” was to be reasonably and 
practically applied to determination of whether insured was capable of engaging in 
ordinary forms of employment apart from that in which he was engaged when accident 
occurred. Where accident policy obligated insurer to make payments for period not 
exceeding 52 weeks to insured disabled from performing any duties pertaining to occu- 
pation in which he was engaged at time of accident, insured who, because of two stiff 
fingers, was disabled from pursuing his occupation as barber held not entitled to recover 
compensation under further provision of policy requiring insurer to make weekly payments, 
after expiration of such 52-week period, in event insured was disabled from “engaging 
in any and every occupation.” Muzio v. Metropolitan Life Ins. Co. (N. Y.) 


XIV. Notice and Proof of Loss. 
§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


533—Purpose of requiring proof of loss under policy is to provide insurer with information 
from which it may determine its liability. Wold v. State Mutual Life Assurance 
Co. of Worcester Mass. (Minn.) 842 

§ 535. NECESSITY OF NOTICE. 

535—Failure to give notice of disability or to file proofs of loss does not work forfeiture 
of life insurance policy constituting life contract and containing provision for indemnity 
and waiver of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 827 

535—Notice of disability and filing of due proof of disability as required by terms of life 
policy with a total and permanent disability provision is a condition precedent to recovery 
thereunder. Whetstone v. New York Life Ins. Co. (S. C.) 917 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Failure to give notice of disability or to file proofs of loss does not work forfeiture 
of life insurance policy constituting life contract and containing provision for indemnity 
and waiver of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 827 

536—Notice of disability and filing of due proof thereof as required by terms of life policy 
with a total and permanent disability provision is a condition precedent to recovery 
thereunder. Whetstone v. New York Life Ins. Co. (S. C.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Where automobile accident occurred June 3, 1933, and report was made up on 
June 5 and signed and sent to liability insurer prior to Tune 20, 1933, and, immediately 
upon bringing of action by the other party, notice was given to insurer, notice of claims 
was given within reasonable time. W. I. Anderson & Co. v. American Mut. Liability 
Ins. Co. of Boston. (N. C.) : 4 _. 1129 

539(1)—Under group life policy providing for payment of disability benefits on submission 
of due proof of such disability before expiration of one year from date of its commence- 
ment, insured must file due proof of claim within vear from date when disability becomes 
total and permanent. as against insurer’s contention that claim must be filed within one 
year from time of inception of disability, although not then known to be or reasonably 
expected to be of permanent character. Under group life policy providing for payment 
of disability benefits on submission of due proof of such disability before expiration 
of one year from date of its commencement, proof held not required to be furnished 
during life policy. Bucher v. Equitable Life Assurance Society of the United States. 
(Utah) 

(5). Effect of failure or delay. 

§39(5)—Beneficiary of certificate issued under group policy providing that disability income 
would be paid on receipt of due proof of disability before expiration @of one year from 
date of its commencement held not entitled to recover disability benefits where disability 
commenced on August 4, 1930, but no report of disability was made ® insurer prior to 
February 1933. Equitable Life Assurance Society of the United States v. Penix. (Ky.) 

539(5)—Insured’s failure to give notice of accident within time required by accident insurance 
contract avoided liability. State ex rel. Order of United Commercial Travelers of 
America v. Shain et al. (Mo.) ° 

539(5)—Emplovee. who did not furnish proof of permanent disability until four years and 
four months after termination of his employment and commencement of his disability. 
could not recover on employee’s group policy providing insurer would pay benefits 
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on receipt of due proof of permanent total eating. Hollis v. Connecticut General 
Life Ins. Co. (Tex.) ee 
(6). Excuses for failure or ‘delay. 
539(6)—Where giving of notice and filing of due proof of disability as required under terms 
of life policy containing total and permanent disability clause is rendered impossible by 
reason of disability insured against, noncompliance therewith is excused, where 
beneficiary gives notice and proof of disability with reasonable promptness under all the 
circumstances. Whetstone v. New York Life Ins. Co. (S. 
539(6)—Where insured is unable to give notice and furnish proof. of disability required by 
total disability provision of life policy, he will not forfeit benefits under policy. Way v. 
ee Mutual Life Ins. Co. of California. (S. C.) 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549- Fae provision of accident policy held valid. Compliance with autopsy provision of 
accident policy is a condition precedent to right to es of loss. Hurley v. Metro- 
politan Life Ins. Co. (Mass.) 
$49—Under policy providing therefor, insurer has right to autopsy provided request 
seasonably made and reasonable as to time and scope. Under accident policy which 
provided for autopsy, burden was not on beneficiary to initiate proceedings for autopsy, 
nor to provide language of form to be used in making demand for one, but burden was 
on insurer. Hemrich vy. Atna Life Ins. Co. (Wash.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
$53(1)—Policy will not be forfeited by false swearing unless statement made is willfully 
false, concerns some material matter, and is made with intent to defraud. In action 
on fire policy covering household goods and personal effects, statement of owner as to 
item of furniture which was incorrect as to amount and as to date when purchased, 
made without intent to defraud insurer, held not to justify forfeiture of policy where 
insurer was not defrauded. Perot v. Carolina Ins. Co. of Wilmington, N. C. (La.)...1051 
554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
555. —— IN GENERAL. 
5—Insurer held not to have waived defense of noncompliance with autopsy provision 
of accident policy where insurer forwarded proofs of loss to beneficiary after beneficiary 
had refused to permit an autopsy before burial and deferred her decision as to per- 
mitting autopsy after burial pending further nee and did not at any time 
communicate such permission. Hurley v. Metropolitan Life Ins. Co. (Mass.) 
558 IMPLIED WAIVER IN GENERAL 
(2). Statements and acts of officers and agents. 
558(2)—-Proofs of loss may be waived expressly or by implication, and waiver may be 
inferred from words or conduct of insurer’s authorized’ officers or agents evincing intent 
on part of insurer not to require such proofs, and calculated to cause belief by insured 
that proofs will not be required. Wold v. State Mut. Life Assurance Co. of Worcester, 
Mass. (Minn.) : 
§ 559. — DENIAL OF LIABILITY. 
(2). Life and accident insurance. 
559(2)—Insurer’s disclaimer of liability on automobile liability policy held waiver of delivery 
to insurer of copy of summons and complaint served on plaintiff seeking recovery on 
policy covering operation of any automobile except one owned by plaintiff. Williams v. 
General Ins. Co. of America et al. (Cal.) 1107 
559(2)—-Employer’s letter to injured employee, denying liability for total permanent dis- 
ability benefits under group insurance certificate, was not binding on insurer, and hence 
did not constitute waiver of due proof of such disability; employer not being insurer’s 
agent for such purpose. Ralston v. Metropolitan Life Ins. Co. (Utah) . 949 
562. PAYMENT OF LOSS 
$62—Under life policy providing for disability benefits upon furnishing of due proof thereof, 
insurer, after accepting insured’s proof of disability and making disability payments for 
nine years, could not then question sufficiency of such proof in absence of any claim 
sion of error, omission, fraud, or concealment by insured or any one acting for him. Wold 
nce- v. State Mutual Life Assurance Co. of Worcester, Mass. (Minn.) 


mes XV. Adjustment of Loss. 


one 

ably § 571. APPOINTMENT OF UMPIRE. 

nent 571 Under automobile theft policy providing for a board of two appraisers and umpire 

tion appointed by appraisers or by court if appraisers failed to agree for 15 days, to 

shed determine damage to stolen automobile, where court appointed umpire less than 48 hours 

tes. after appraisers disagreed, award made by appraiser appointed by insured and umpire, 
7 after notice to eae appointed by insurer, was invalid. Camden Fire Ins. Ass’n 


v. Cahill. (Ky.) : 1121 
XVI. Right to Proceeds. 


§ 580. ro icy PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
n general. 
580(1) Neither lessor nor lessee ordinarily has an interest in proceeds of insurance obtained 
by the other on his own separate insurable interests. Where there is an agreement for 
insurance against loss of property between parties standing in relationship of mortgagor 
and mortgagee, lessor and lessee, vendor and vendee. life tenant and remainderman, and 
party obligated in violation of his agreement procured insurance payable to himself alone, 
other party for whose benefit agreement was made has equitable lien on proceeds. 
Under trust indenture covering leasehold by which lessee was to procure earthquake 
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insurance payable to trustee to be used for redemption of bonds, if not expended for 
repairs and “unless otherwise provided by the ground leases’ where lease required 
lessee to carry fire insurance and to expend “all” insurance monies in repairs, lessors 
held entitled to proceeds of earthquake insurance notWithstandin leasehold interest 
terminated because of lessee’s default in payment of rent. Under trust indenture 
covering leasehold by which lessee procured earthquake insurance (Payable to trustee to 
be used for redemption of bonds if not expended for repairs and “unless otherwise pro- 
vided by the ground leases” where lease required carrying of fire insurance, and that 
buildings be kept in good condition, trustee held entitled to proceeds of earthquake 
insurance, notwithstanding termination of lease through lessee’s default in payment of 
rent. Where lease required lessee to carry fire insurance and to expend “all” insurance 
money in repairs, even though earthquake insurance procured by lessee as required by 
trust indenture covering leasehold was payable to trustee under policies, payments for 
losses should go to lessor in view of trust indenture, expressly making trustee’s rights 
subject to provisions of lease. Where lease required lessee to procure fire insurance and 
did not require proceeds of all insurance to be expended in repair, earthquake insurance 
procured by lessee under trust indenture requiring it to be made —_ to trustee 
—_ be payable to trustee even if lessee, in violation of its covenant, had caused policies 

gets e to itself or payable to lessor. Alexander et al. v. Security-First 


abl 
Ware Bank o Son Angeles et al. (Cal.) eae & bo 1024 


(2). Property subject to mortgage or other lien. 
580(2)—Lessor’s interest in insurance indemnifying against loss of mortgaged premises is not 
superior to that of mortgagee of leasehold, sim > because lessor’s interest in property 
is superior to that of mortgagee. Rule that, in absence of special provision in lease, there 
is no obligation of lessee to procure insurance for benefit of the lessor against fire or 
other risks, and that neither lessor nor lessee has interest in pone of insurance 
obtained by the other on his own interest, is applicable to relationship between mortgagor 
and mortgagee. Alexander et al. v. Security-First Nat. Bank of Los Angeles et *, 


(Cal.) 
§ 583. LIFE OR ACCIDENT POLICY ‘PAYABLE TO INSURED, HIS REPRESEN. 
TATIVES OR ESTATE. 
(2). Policy payable to siete or person equitably entitled. 
583(2)—Facility of payment clause in life policy is for benefit only of insurer and creates 
no right to compel payment thereunder. Metropolitan Life Ins. Co. v. Mangravite et al. 


$83(2)— nsurance ‘company, by paying insurance money into court in statutory ‘interpleader, 
did not exercise any rights under facility of payment clause in life policy. Pashuck v. 
Metropolitan Life Ins. Co. et al. (Pa.) ; 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In_ general. 
585(1)—Only beneficiary named in life policy has right to proceeds thereof. Metropolitan 
Life Ins. Co. v. Mangravite et al. N. J.) ‘ 
(3). Policy payable to wife. 
585(3)—Insured’s alleged assignment of life policy to wife by naming her as _ beneficiary of 
policy when issued prior to divorce held incafficient to take case out of general rule 
that divorced wife has no interest in proceeds of policy on life of husband merely by 
reason of having been named beneficiary therein in consideration of or during marriage, 
nor to constitute assignment after later court decree dissolving asnnee relationship. 
Miller v. Miller’s Adm’x. (Ky. ; ; 
586. VESTED INTEREST OF BENEFICIARY. 
$86—Though ordinarily, where designation of beneficiary in life policy is absolute and 
unconditional because right to change beneficiary is not expressly reserved to insured, 
beneficiary has vested interest in policy, and cannot be deprived of proceeds by anything 
insured may do without beneficiary’s consent, such right is subject to terms and con- 
ditions of policy. Provision of life policy for payment thereof to insured’s executor 
or administrator held not to have given vested interest in executor or administrator as 
neither were then in esse, and where subsequent to issuance of policy. pursuant to its 
cores. another beneficiary was designated. Pashuck v. Metropolitan Life Ins. Co. et al. 
a. ; 
587. - CHANGE OF BENEFICIARY. 
587—Husband may change beneficiary of life policy payable to wife. even though divorce 
be obtained by wife because of fault of husband. Provision in life policy with refer- 
ence to manner in which beneficiary shall be changed is for benefit of insurer and may 
he waived by it. Insurer which filed bill of interpleader and deposited money in court, 
pleading willingness to pay to whichever rival claimants court might decided to be rightful 
owner thereof, waived provision in life policy relating to manner in which beneficiary 
should be changed. Gnekow v. Metropolitan Life Ins. Co. et al. (Mo.) 
587—-Provision of life policy, that terms could not be changed or its conditions varied except 
by express agreement of company evidenced by president or secretary’s signature, 
impliedly gave right to make change of beneficiary by indorsement on policy in manner 
snecified. Where insured had right to name or change beneficiary in life policy pay- 
able to executor or administrator, subsequent indorsement of name of new beneficiary on 
policy superseded any personal representative as respects right to proceeds of life policy 
Pashuck v. Metropolitan Life Ins. Co. et al. (Pa.) 


§ 590. - RIGHTS OF CREDITORS. 
590—One paying premiums on life policy, naming another as beneficiary, under mistaken 
helief that payer was to receive proceeds thereof, held entitled to reimbursement out of 
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————— 


policy proceeds on insured’s death. 
(N. J.) Tore 
§ 591%. INDEMNITY INSURANCE, 
591%4—In action in Rhode Island on foreign automobile liability policy, rights of injured 
party were subject to terms and conditions of policy, under which state statute making 
insurer directly liable to injured party was applicable. Rhode Island statute allowing 
injured party to proceed directly against automobile liability insurer sets up liability 
of insurer in nature of surety whose obligation is limited to contractual obligation under 
policy. Rhode Island statute making automobile liability insurer directly liable to injured 
party for wrong done by insured provides only an additional remedy and not additional 
cause of action. Martin vy. Zurich General Accident & Liability Ins. Co., Limited. 
(U. S.) J ‘ 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 600. EFFECT OF PAYMENT. 
600—Where insurer, though disclaiming liability to insured mortgagor, made payment to 
mortgagee pursuant to compromise settlement and took assignment of interest in 
mortgage as contemplated by standard mortgagee clause in fire policy, rendition of 
1024 judgment for insured for full amount of policy held to entitle insurer as of right to 
credit on judgment for such payment to mortgagee. Where insurer, though disclaim- 
ing liability to insured mortgagor, made compromise settlement followed by payment to 
mortgagee pursuant to standard mortgagee clause in fire policy, such payment held not 


1096 


a defense to insured’s action for full amount of policy. lLwuparelli et al. v. United 
States Fire Ins. Co. (N. J.) : : 1077 
600—Settlement of loss for sum less than face of fire policy held not to terminate insurance 
contract. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 1083 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. ; 
1024 602—Where there were substantial and bona fide controversies over amount of loss in 


action on fire policies, and insurers denied amount of loss, conducted extensive cross- 
examination regarding values, and by their own witnesses disputed values, which issue 
was recognized by court in charge, damages in lieu of interest and in addition to face of 
policies held not recoverable under Georgia law. AStna Ins. Co. of Hartford, Conn. v. 
Taylor. (U. S.) eS Parath ek aia’ eters ...1017 
880 602—As respects penalty and attorney’s fees, insurer had duty to pass upon proof of loss 
expeditiously, in good faith, and within reasonable time after demand. Insurer held 
not liable for statutory penalty and attorney’s fees, where insurer acted expeditiously 
908 and in good faith in ascertaining its liability for double indemnity and consumed no 
unnecessary time in making its investigation, notwithstanding payment was not made 
until shortly after suit was instituted. Taylor v. Mutual Life Ins. Co. of New York. 


(Ark.) : ; Pile ecae cree one ae 
602—Statute requiring insurer on fire policy to make prompt adjustment of loss and inflict- 
880 ing penalties and attorney’s fees in certain instances is mandatory and leaves no dis- 


cretion to courts. Perot v. Carolina Ins. Co. of Wilmington, N. C. (TLa.) 1051 
602—In suit on life policy, attorney’s fee of $250 allowed plaintiff held excessive to extent 
of $125. Texas Prudential Ins. Co. v. Beach et al. (Tex.) 941 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Where insured, who failed to give notice of accident within time required by accident 
insurance contract, contended that he was excused because of his condition, compromise 
831 settlement and release executed by parties held supported by valuable consideration and 
a bar to action on contract, since bona fide dispute existed as basis therefor. State ex rel. 
Order of United Commercial Travelers of America v. Shain et al. (Mo.) 
§ 604. CONTRIBUTION BETWEEN INSURERS. 
604—Where injured person recovered judgment against drivers of both automobiles involved 
in collision, statute contemplating contribution between joint tort-feasors and joint 
judgment debtors held to give insurer issuing liability policy covering one of such auto- 
mobiles no cause of action against insurer of other automobile for one-half of such judg- 
ment paid by former insurer. Insurer which issued liability policy covering one of two 
automobiles involved in collision. and which paid judgment recovered by injured person 
908 against both drivers, neither of whom owned automobile, held to have no cause of 
action for contribution, on principle of subrogation, against insurer of other automobile. 
Lumbermen’s Mut. Casualty Co. et al. v. United States Fidelity & Guaranty Co. 


im €) ad 1127 
§ 605. SUBROGATION OF INSURER. 
§ 606. ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Where owners of merchandise which had been damaged or destroyed by fire in 
864 warehouse who had received money therefor from their insurers under agreement that 
money was to be loaned, and which was repayable only in event owners recovered from 
others for fire loss, and wherein owners agreed to present claim and prosecute suit if 
necessary against those whose negligence caused loss, money paid to owners held a “loan,” 
and not “payment for loss,’”? which would preclude owners. Adler v. Bush Terminal Co. 
Fa 1080 
fe (5). Subrogation under guaranty and indemnity policies. 
908 606(5)—Automobile liability insurer which paid judgment obtained against insured by guest 


of automobile which collided with insured’s automobile held not entitled to recover, by 
way of contribution, one-half of amount of judgment against insured from automobile 
host, where euest had not sued or recovered judgment against host. Automobile liability 
insurer which paid judgment obtained against insured by guest in another automobile 
with which insured’s automobile collided. as alleged subrogee of insured, acquired no 
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greater right to contribution from owner of other automobile by payment of judgment 
than insured would have had had he paid judgment himself. tna Life Ins. Co. v. 
De Jean et al. (La.) . - CRaeDSR EATEN Rhee eee S Pion ios 1122 


XVIII. Actions on Policies 


608. NATURE AND FORM OF REMEDY. 

608—Under Rhode Island statute making automobile liability insurer directly liable 
injured party for insured’s negligence which was, by policy provision, made part 
foreign insurance contract, trespass on the case for negligence held proper form 
action by injured party against foreign insurer as against contention only action 
policy would lie. Martin v. Zurich General Accident & Liability Ins. Co., Limited. 
DUNST Solna artis 4 crate aes ake g ' a 1096 

$ 612. CONDITIONS PRECEDENT IN GENERAL, 

(1). In general. 

612(1)—Insured held required to tender back consideration obtained for release to maintain 
action on accident insurance contract, since, if procured by duress, release, which was 
supported by valuable consideration, was not void but only voidable. State ex rel. 
Order of United Commercial Travelers of America v. Shain et al. (Mo.). 990 

(2). Notice and proof of loss. 

612(2)—Refusal to pay further disability benefits after payment thereof for almost three 
years held not equivalent to demand for proof of continued disability as contemplated by 
by life policy, and hence, in absence of demand, insured was not bound to present such 
proof before bringing action on policy. Becker v. Prudential Ins. Co. of America. (Pa.) 906 

§ 614. DEFENSES. 

$§ 615. —— IN GENERAL. 

615—Insurer may insist on invalidity of policy for insured’s breach of condition without 
returning, or offering to return any portion, of premium paid. Carolina Ins. Co. of 
Wilmington, N. C. v. St. Charles. (Tenn.) eet 


§ 624. PARTIES. 
(3). Mortgagors and mortgagees. 


624(3)—Mortgagor and mortgagee could sue jointly on automobile theft policy issued to 
mortgagor with loss payable to mortgagee as his interest might appear, where each was 
due a portion of indemnity. tna Ins. Co. v. Koonce. (Ala.) 1104 
624(3)—-Mortgagee held not necessary party to mortgagor’s action on farmers’ mutual fire 
policy covering dwelling, household goods, and outbuildings with loss payable clause to 
mortgagee as his interest appeared. Beall et al. v. North Missouri Farmers Mut. Ins. 


1083 


Co. (Mo.) . 
§ 625. PROCESS. 
§ 627. — AGAINST FOREIGN INSURANCE COMPANIES. 


(1). In general. 

627(1)—That an Iowa mutual benefit accident association had outstanding many member- 
ship certificates in Missouri, where it had no agents, property, or office, held insufficient 
to establish doing of business in Missouri so as to make it amenable to service of 
process there, where each* membership certificate was a contract executed and to be 
performed in Iowa. Where residence of deceased member at time of issuance of certi- 
ficate in an Towa mutual benefit accident association was not shown, and association had 
no agents. property, or office in Missouri when sued there on certificate. Missouri physi- 
cian, who had at various times been specially employed to make physical examination of 
designated Missouri claimants, held not a person aiding or assisting in adjusting or 
settling losses upon whom service of process might be had where no employment existed 
at time of service. Where residence of deceased member at time of issuance of certicate 
in an Towa mutual benefit accident association was not shown, association maintained no 
office or agents in Missouri, and all its membership certificates outstanding in Missouri 
were contracts executed and to be performed in Towa. that association had previously trans- 
acted business in Missouri in settlement of claims held insufficient to establish doing of 
business there at time of service of process, That Missouri physician theretofore 
specially employed to make physical examinations of designated Missouri claimants for 
Towa mutual benefit accident association was given all relevant information regarding 
claimants, some of whom settled with association for amounts recommended by 
physician after conference with claimants, held insufficient to establish continuous 
agency so as to give Missouri court jurisdiction of association by reason of service of 
process on physician *in a subsequent controversy in which physician was not employed. 
Saunders v. Iowa State Traveling Men’s Ass’n. (Ta.) 

§ 628. DECLARATION. COMPLAINT, OR PETITION. 

$ 629. FORM AND REQUISITES IN GENERAL. 

(1). In general. 


629(1)—Complaint which alleged that plaintiffs suing) on mutual fire policy acquired title to 
property insured prior to fire, and that policy was subsequently so altered and modified, 


with insurer’s consent as to cover plaintiffs’ respective interests in property, held to state 


cause of action. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp.. Jefferson _ 
County (Mo.) 1056 


§ 640. PLEA. ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 


640(1)—In action on marine policy covering cargo of bananas which was lost when bananas 
rotted while vessel was stranded, auestion of effect of elimination of rider covering loss 


caused by stranding of vessel held properly raised by special plea where language of 
original policy was ambiguous as to coverage of loss from stranding. Lanasa Pruit 0 


Steamship & Imnorting Co., Inc. v. Universal Ins. Co. (U. S.) 
640(1)—When a policy insures generally against a particular risk. but contains a clause 
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exempting the insurer from liability for a loss caused or arising in a specified manner, 
but which otherwise would have fallen within general terms of policy, that clause is to 
be regarded as having been inserted by way of proviso, and not as constituting condition 
precedent, and should be so pleaded. Provision in public liability policy excluding 
liability in case of structural alterations and extraordinary repairs, in absence of a 
written permit therefor, and the payment of an additional premium, was to be regarded 
as having been inserted by way of proviso, and not constituting a condition precedent 
which would entirely void policy and should be pleaded and treated as such. Hill v. 
Employers’ Liability Assur. Corporation, Limited. (Conn. ) : 
(2). Avoidance and forfeiture. ; ; : 
640(2)——Insurer held not entitled to avoid liability on life policy on ground agent’s knowl- 
edge of insured’s ineligibility could not be imputed to it under insurer’s by-laws where 
insurer had not pleaded specific provision of by-laws. Adams v. Lasalle Life Ins. 
» Chem) ‘ ‘ oa : ; ? cane Ros ; 'F. 2 
§ - REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Plea, answer or reply. 1 : s 
641(2)—Insured held not required to specially plead insurer’s waiver of clause making fire 
policy void if premises were vacant for more than 60 days without insurer’s consent. 
Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) ; : Petey 1083 
§ 642. DEMURRER. ; : _ 
642—In action on health and accident policy providing that insurer should not be bound by 
statements to or by agent unless written on application, allegations of petition as to 
statements by insured to agents of insurer regarding health of applicant, which were 
not indorsed on application, held demurrable, notwithstanding that petition did not con- 
tain copy of application. Curry v. Washington National Ins. Co. (Ga.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—In action on health and accident policy providing that insurer should not be bound 
by statement to or by agent unless written on application, amendment of petition setting 
up statement as to health of insured at time of application which was not written on 
application held properly disallowed. Curry v. Washington National Ins, Co. (Ga.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(3). Evidence admissible under pleadings. 
645(3)—-In an action on farmers’ mutual fire policy wherein insurer pleaded as defense 
breaches of policy, insured held entitled to introduce evidence of waiver of breaches, not- 
withstanding failde to plead waiver, where petition pleaded performance of terms of 
policy. Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) .... ; 1063 
645(3)—Written instrument, which insured testified was given him with information that it 
was duplicate of his fire insurance policy, but was shown to be unexecuted partially 
filled blank form of application for insurance, held inadmissible as evidence of oral 
contract in action on written contract, filed with amended petition as exhibit; plaintiff 


being bound by written instrument filed. Fogle v. Fidelity-Phenix Fire Ins. Co. of 
New York. (Mo.) - : aie 
(5). Variance. 
645(5)—Amended petition, containing same general statement of facts, with some exceptions, 
as original petition, which declared on written fire insurance contract, and alleging that 
agreement was evidenced by written instrument filed therewith as exhibit, held to 
declare on written contract, so as to bar recovery on proof of oral contract. Fogle v. 
Fidelity-Phenix Fire Ins, Co. of New York. (Mo.) . re 1071 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—In action on accident policy, burden of proving compliance with autopsy provision, 
excuse for noncompliance or waiver of defense based upon noncompliance, is on benefi- 
ciary when demand is reasonably made. Hurley v. Metropolitan Life Ins. Co. (Mass.) 986 
646(1)—-Insured suing on fire policy had burden to establish liability under policy, since prop- 
erty was uninsured for fire set by insured’s own procuring and right of recovery depended 
upon proof that loss was insured. Lamb v, United States Fire Ins. Co. (N. H.) 1075 
(2). Avoidance and forfeiture—Insurance of property. 


646(2)—In action on fire policies covering stock of merchandise, instruction that insurers 
had burden to sustain special defenses alleging breaches of conditions by affirmative 
proof and preponderance of evidence held not error for failure to place on insured burden 
of showing compliance with iron safe clause pleaded as defense, insured was aided by 
any presumptions which arose, such as continuance of proven existence of valid insur- 
ance contract until contrary was _ shown. In action on fire policies covering stock of 
merchandise, insurers who pleaded specially breach of warranties subsequent to issuance 


of policy, including violation of iron safe clause, had burden to prove breach, unless 
breach preponderantly appeared from evidence introduced by insured in effort to prove 
amount of loss, A&tna Ins. Co. of Hartford, Conn. v. Taylor. (U. S.) 1017 


646(2)—In action on automobile theft policy with plea setting up breach of clause against 
additional insurance, general replication denying allegations of plea cast on insurer 
burden of proof as to such plea. tna Ins. Co. v. Koonce. (Ala.) 1104 

646(2)—-If lack of knowledge by insurer’s state agents of vacancy of insured premises at 
specified time, as respects application of. vacancy clause of fire policy, was material, 
burden was on insurer to prove such lack of knowledge, as this was fact peculiarly within 
knowledge of state agents. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. 


(Tenn.) ; 2 : ‘ ‘ ’ ’ . ei 1083 


(3). Life and accident insurance. ; 
In suit on life policy containing double indemnity clauses, burden was on insurer to 
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show that insured understated his age in his application for insurance. Wolen y, 
Metropolitan Life Ins. Co, (Ill.) vite ,, : nenenes OO 
646(3)—Insurer, asserting that insured was not in “good health” as certified, when - 


was issued and reinstated, had burden to sprove that. = was issued, or reinstat 
while insured was not in good health. ational Aid Life Ass’n v. Persing et al, 
(Okla.) 


646(3)—Insurer seeking to avoid | | " 
to state of insured’s health has burden of proving that such alleged misrepresentations 
were false in fact and known to be false. Kessler v. National Life & Accident Ins. Co, 


(Pa.) . . . : z so Oe 
646(3)—Life insurer may not avoid policy in absence of proof that insured willfully or 
fraudulently made some misrepresentation of some fact material to the risk with intent to 
deceive insurer and that insurer relied upon such misrepresentation in writing the 
policy. Texas Prudential Ins. Co. v. Beach et al. (Tex.) 941 
(4). Payment of premiums. ‘ At 
646(4)—Where insured, who accepts life policy giving powers to agent to collect renewal 
remiums only upon receipt furnished and signed by general officers and countersigned 
y agent, makes payment to agent without such receipt, insured will be required to show 
waiver by insurer or estoppel upon it to deny agent’s authority to give receipt. Where 
life polic contains provision that agent may collect renewal premiums only upon receipt 
furnished. and signed by general officers and countersigned by agent, insured relying 
upon payment made to agent without receiving proper receipt must show apparent 
authority of agent, and show that insured dealt with agent in reliance thereon, in good 
faith and in exercise of reasonable prudence. Huber v. New York Life Ins. Co. (Cal.) 7 
(6). Risk and cause of loss in general. ; : 
646(6)—Employee, suing on total and permanent disability benefit provision of group life 
licy, had burden of establishing that he was permanently and totally disabled at time 
Be left employer’s employment. McClendon v. Southwestern Life Ins. Co. (Tex.) 
646(6)—Insured seeking total disability benefits under group life policy had burden of prov- 
ing that disability was both permanent and total, and became such while policy was in 
force. Bucher v. Equitable Life Assurance Society of the United States. (Utah) ... 957 
646(6)—In action on accident policy for death of insured allegedly due from overdose of 
medicine, insurer had burden of showing that high blood pressure and heart trouble were 
contributing causes of insured’s death, where quantity of medicine taken was 
sufficient alone to cause death and where insured died within 20 minutes from time of 
taking medicine. American Ins. Co. v. Persky. (Tex.) 1004 
(8). Extent of loss and liability of insurer. 

-646(8)—-In action on life policies containing double indemnity clauses burden was on 
insurer to show that death of insured was contributed to by delirium tremens and 
septic meningitis, so as to preclude recovery for double liability, since this was an 
afirmative defense. Wolen v. Metropolitan Life Ins. Co. (IIl.) 

(9). Notice and proof of loss. , 

- 646(9)—Insured who failed to give notice of accident within time required by accident 
insurance contract had burden of proof that he was physically unable to give notice as 
required. State ex rel. v. Order of United Commercial Travelers of America vy. Shain 


et al. (Mo.) . . 
$ 647. ADMISSIBILITY OF EVIDENCE. 
$ 648. —— IN GENERAL. 
(1). In general. . 
648(1)—In mortgagor’s action on automobile theft policy, with loss payable to mortgagee, 
wherein mortgagee was brought in as co-plaintiff by amendment, but was subsequently 
stricken out, admitting’ assignment to mortgagor of mortgagee’s interest in policy held 
error where it did not appear that mortgage debt had been fully paid when mortgagee 
was stricken. A®tna Ins. Co. v. Koonce. (Ala.) , need cn 1! 
648(1)—In action on mutual fire policy which had been altered to insure interests of persons 
mentioned in will, admission of such will held proper. In action on mutual fire policy, 
exclusion of files of probate court disclosing identity of heirs of former owner of land 
held proper, where plaintiffs, did not claim to own property or to be insured under 
policy as heirs of such former owner. Refusal to permit insurer sued on fire policy to 
show that it was organized as mutual fire insurance company held not error, where 
nature of insurer’s organization was not relevant to contested issues. In action on mutual 
fire policy, refusal to permit insurer’s president to state whether company had carried 
policy on its books held not error, where issuance of policy by insurer had been at all 
times admitted. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson 
County. (Mo.) : ; 
:§ 655. ——- FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Insurer held entitled to avoid liability on life policy, which replaced smaller policy, 
where insured at time of issuance of new policy was in last stages of tuberculosis, on 
theory of fraud either in concealment of material facts, or in making false statements as 
to insured’s good health contained in application, notwithstanding that they were not 
copied into and annexed to policy. Fact that copy of application for life policy contain- 
ing false statements was not attached to policy as issued held not to preclude insurer 
from using such false statements as basis of avoiding liability on ground of fraud in 
procurement of policy. Metropolitan Life Ins. Co. v. Lodzinski et al. (N. J.) 88! 
(2). Life and accident insurance. 
. 653(2)—One purpose of act providing that no statement shall be used in defense of claim 
under life -policy unless contained in written application and unless copy thereof be 
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indorsed upon or attached to policy when issued, was to prevent insurer from avoiding 
olicy because of alleged misstatements, except under conditions prescribed by act. 
igned and written application held admissible in suit on life policy to prove statements 
made therein by insured with reference to his age. Sawyer v. Liberty Industrial Life 
Ins. Co., Inc. (La.) s 
§ 659. —— DEATH OF O 
THEREOF. 
(1). In general. a 
659(1)—-Insured seeking disability benefits under life policy requiring disability to be total, 
permanent, and continuous held entitled to prove that total permanent disability continued 
not only up to time of bringing of action but also to time of trial, thereby precluding 
possible argument that disability was not shown to be permanent and continuous, Becker 
v. Prudential Ins, Co, of America. (Pa.) .. 
$ 661. —— AMOUNT OF LOSS. 
661—In action on fire policies covering stock of merchandise, business surveys published 
by United States Department of Commerce, introduced on question of amount of loss, held 
properly excluded, since fact that documents were published by federal government did 
ga — of information given. A=tna Ins. Co. of Hartford, Conn. v. 
Taylor. e . rrr ids a hace 
$ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(2). The contract. 
665(2)—Evidence held sufficient to show that life policies payable to personal representative 
of insured were issued on application of insured, and were not wagering contracts, where 
contestable period under incontestable clause had expired. Wolen v. Metropolitan Life 
Ins. Co. (IIl.) ; tae ees gat ; ‘ ; oe 
(3). Avoidance and forfeiture. 
665(3)—In action on fire policy for building insured as dwelling house, insured held entitled 
to recover as against allegation by insurer without proof that premises were used for 
immoral purposes, where insured testified that she had rented premises as dwelling 
house and, though premises were situated close to her home, she had observed no indica- 
tion that they were used for any other purpose, since, had premises been used or occu- 
pied for immoral purposes, such acts would have constituted violation of law, and pre- 


sumption is that law has been obeyed. Lertora v. Globe & Rutgers Ins, Co. of new 


York. (Cal.) : ata ae Caer cee aaah + vas ata 
665(3)—Statements made by insured are presumed to be truthful, and defense that insured 
understated his age in his application is required to be proved by clear and cogent evi- 
ience. In suit on life policy, evidence held sufficient to sustain finding that insured did 
not understate his age in his application for policy in action on life policy wherein defense 
was false representation as to health made by insured in application, and wherein evidence 
showed insured was riot in good health prior to and at time policy was issued, beneficiary 
held to have failed to sustain burden to prove that insured did not knowingly and 
intentionally misstate salient facts in application for policy. Schmidt v. Prudential Ins. 
Co. of America. (IIl.) ‘ atedt eas ; 
665(3)—Finding that insurer would not have refused to issue life policy if informed that 
insured had been inmate in state penitentiary held contrary to evidence. Finding that 
insurer would not have refused to issue life policy if informed that prior to signing of 
application insured had been engaged in various illegal enterprises held contrary to 
evidence. De Pee v. National Life & Accident Ins. Co. (Kan.) ° : 
665(3)—Evidence showing that applicant for life policy, who had previously consulted phy- 
sician with respect to pain in the bowels and had received treatment therefor, acted in 
good faith in stating in application that he had never suffered from any intestinal 
disease, because of belief that trouble was of a trivial nature, held to justify recovery on 
policy. Day v. National Reserve Life Ins. Co. (Kan.) . , 
665(3)—Evidence of statement made to agent on procuring fire policies that insured “ha 
had a little trouble” and that “You don’t know what is going to happen,” held insuffi- 
cient to show that insured did not conceal knowledge of threats to dynamite house con- 
taining insured property. Admission that insured procured fire policies because of 
threats to dynamite house containing insured property held to show knowledge that con- 
cealed facts were material to risk. Great American Ins. Co. of New York v. Clayton. 


1017 


(Ky.) 1040 


665(3)—In suit on life policy, evidence of coroner and undertaker who saw insured only 
after death held insufficient to show that insured, who was an illiterate negro, willfully 
or fraudulently misstated his age in application, where agent had answered on back of 
application that insured did not appear older than age given. Sawyer v. Liberty Indus- 
trial Life Ins. Co. (La. ; ; : 

665(3)—Evidence held to establish that insured’s illness developed to his knowledge before 
sick benefit stipulation of policy became effective, precluding recovery for illness. Reed 
v. Continental Casualty Co. (La.) ; . 

665(3)—Evidence supported finding that, when life policy was originally delivered and when 
reinstated insured was in good health as required in applications. National Aid Life 
Ass’n v. Persing et al. (Okla.) 

ease (4). Loss and liability of insurer in general. 
4)—In action on liability policy covering operation of any automobile with permission of 
owner, except one owned by plaintiff, evidence held sufficient to justify judgment for 
plaintiff on ground that plaintiff was not owner in whole or in part of automobile involved 


665(4)—In action on fire policy, insurer must show by a preponderance of testimony that fire 
was of incendiary origin before question as to whether plaintiff set fire to his house can 
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be determined. In action on fire policy covering household goods and personal effects, 665(8) 
evidence held insufficient to show that fire was of incendiary origin. In action on fire 
policy covering household goods and personal effects, evidence held not to establish motive 
- oe fire on part of owner. Perot v. Carolina Ins. Co. of Wilmington, N. C. 
(La. 1051 

665(4)—Insurer held not liable on fire policy where evidence was insufficient to justify find- 
ing that insured neither set nor procured to be set the fire which destroyed insured 
property. Lamb v. United States Fire Ins. Co. (N. H.) 1075 

665(4)—Evidence held to justify judgments dismissing actions on fire policies on grounds 
that transfer of insured property from parents to their daughter was made with intent to 
set fire to property and defraud insurers, and that parents were beneficial owners of 
insured property. Lehman v. Columbia Fire Ins. Co. et al. (Wash.) ... 1090 

(5). Life and accident insurance. 

665(5)—-Evidence held not to justify judgment for beneficiary on accident certificate provid- 
ing for payment of face value of life policies in addition to other sums due should insured 
meet an accidental death, where insured was scalded by steam when radiator exploded 
on April 16, contracted pneumonia on June 6, and died two days later. Kuntz v. John — 
Hancock Mutual Life Ins. Co. (Ill) . 

665(5)—In action on life policies containing double indemnity clauses, ‘evidence as to manner 
in which injuries to insured were sustained, where such injuries resulted in his death, 
held sufficient to justify finding for plaintiff. In action on life policy containing double 
indemnity clauses, evidence held sufficient to justify finding that trauma was the cause 
of death without any contribution by disease. Wolen v. Metropolitan Life Ins. Co. (Tll.) 

665(5)—Evidence that insured, a mine manager, was not as active as he had been and that 
he did not go to mines unless it was absolutely necessary, but that he drew full monthly 
salary as manager of mines, held insufficient notwithstanding opinion of physicians to 
establish that he became totally and permanently disabled prior to date he became 60 years 
of age, precluding recovery of disability benefits under life policies. Barrowman v. 
Prudential Ins. Co. of America. (Ky.) 

665(5)—In action for total and permanent disability benefits under group policy fact that 
testimony of insured’s physician was mostly from memory or recollection rather than 
from records, and that physician admitted on cross-examination that his diagnosis might 
have been mistaken, did not destroy probative force of physician’s testimony. Roderick 
v. Metropolitan Life Ins. Co. (Mo.) 

665(5)—-In employee’s action on total and permanent disability benefit provision of group 
life policy, evidence held insufficient to sustain jury’s finding that employee was totally 
and permanently disabled at time he left employer’s employment. McClendon v. South- 
western Life Ins. Co. (Tex.) ek ie crane eras OD Reha ae 

665(5)—In action on accident policy, finding that death was solely result of overdose of 
medicine and that high blood pressure and heart trouble were not contributing causes held 
sustained by evidence. In action on accident policy for death of insured allegedly due 
solely from overdose of medicine, evidence that insured had suffered from high blood pres- 
sure and heart trouble long prior to death held not to conclusively establish that such 
infirmities were contributing cause of insured’s death, where quantity of medicine taken 
was sufficient alone to cause death and where insured died within 20 minutes from time 
of taking medicine. American Ins. Co. v. Persky. (Tex.) 

665(5)—In action for disability benefits under group life policy, evidence held insufficient to 
sustain special verdict determining that insured’s disability became permanent during 
life of policy. Bucher v. Equitable Life Assurance Society of the United States. (Utah) 


(7). Proof and adjustment of loss. 

665(7)—In action on accident policy permitting autopsy, evidence held to establish that 
insurer prior to burial made a demand for an autopsy and that beneficiary, through her 
agent, refused permission therefor before burial and deferred decision as to permitting 
autopsy thereafter, and that beneficiary never communicated permission for an autopsy. 
In action on accident policy permitting autopsy, evidence held to show that insurer's 
request for an autopsy was reasonable as a demand and as to time when it should have 
been had. Hurley v. Metropolitan Life Ins. Co. (Mass.) 

665(7)—Evidence that release from liability on accident insurance contract was procured 
by insurer’s agent by informing insured that if he did not accept amount offered he would 
not get anything’ and that insured signed release because he owed for medical attention 
and care and had no money held insufficient to support charge of “duress,” where agent 
did not threaten suit, and insured did not testify that he signed release under duress. 
State ex rel. Order of Commercial Travelers of America v. Shain et al. (Mo.) 

665(7)—In action on total disability clause of life policy for income payments, on ground of 
insured’s insanity evidence held sufficient to sustain finding that beneficiary was excused 
from giving notice and filing proof of insured’s disability prior to maturing of premium 
which was not paid. Whetstone v. New York Life Ins. Co. (S. C.) 

665(7)—Evidence held insufficient to warrant finding that insured suffered complete mental 
hreakdown known as “Maniac Depression Psychosis,” preventing giving immediate writ- 
te notice thereof to insurer or filing proof thereof within 120 davs, as required bv total 
disability clause of life policy. Way v. Pacific Mutual Life Ins. Co. of California. 
(Ss. Cc.) 

(8). Estoppel or waiver. 

665(8)—In action on public liability policy requiring insurer’s consent to transfer of premises 
by insured, evidence held to establish that agent of insurer to whom notice of transfer 
of premises had been given had authority to receive notice thereof, and duty to notify 
insurer, and hence agent’s knowledge became knowledge of insurer. Hill v. Employers’ 
Liability Assur. Corporation, Limited. (Conn.) 1137 
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665(8)—In suit to cancel life policy for misrepresentations as to previous illnesses in applica- 
tion wherein beneficiary filed cross-petition for judgment on policy, evidence held not to 
authorize finding that medical examiner knew, before issuance of policy, that insured 
had been treated for acute alcoholism contrary to statements of insured in application. 
National Life & Accident Ins. Co. v. Gordon. (Ga.) 793 
4 666. AMOUNT OF RECOVERY. _ ; , 
666—In action to recover for loss by fire of cotton under fire policy which provided that 
insurer’s liability was restricted to an amount not to exceed three-fourths of value of 
property! lost or destroyed, judgment for full value of the property, penalty and attorney’s 
fees held error. Pacific Fire Ins. Co. v. Murdoch Cotton Co. (Ark.) isita' ase 
§ 668. QUESTIONS FOR JURY. 
(2). Agency. , s 
668(2)—Whether agent had authority to waive clause in automobile theft policy against 
additional insurance held for jury, although agent was also acting as agent for finance 
corporation which was a beneficiary in policy, where evidence tended to show intentional 
employment of common agent by insurer, since in such case insurer could not set up 
dual relation as limitation of agent’s authority. tna Ins. Co. v. Koonce. (Ala.) ...1104 
(3). The contract in general. 
668(3)—Evidence of execution of oral contract of fire insurance allegedly made with insured 
by local agent of insurer by which insurer agreed to continue in effect covered date of 
fire which destroyed property held not operative where insured held insufficient for 
jury. A®tna Ins. Co. of Hartford, Conn. v. Eblen. (Ky.) vey vu nese sone See 
668(3)—In action on certificate of a group policy, evidence that policy was in force at time 
of death of insured held insufficient for jury. Shepard v. Metropolitan Life Ins. Co. 995 
(Mo.) : etd fameans a 
668(3)—In action on mutual fire policy whether notices of assessments addressed to plaintiff 
indicated that policy had been changed for benefit of plaintiffs, or that new policy had 
been issued to plaintiffs, held for jury. Evidence whether plaintiffs suing on mutual 
fire policy were insured under policy, and whether they had insurable interest in property 
insured at time of loss, held for jury. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of 
Rock Tp., Jefferson County. (Mo.) .... renebeewee SPR AE 
668(3)—Whether insured is in “‘good health” at time of delivery or renewal of life policy 
is fact question. National Aid Life Ass’n v. Persing et al. (Okla.) , 
(4). Avoidance and forfeiture. 
668(4)—Whether insured breached clause in automobile theft policy against additional insur- 
ance held for jury, where evidence tended to show that former policy, held by finance 
corporation, was to be surrendered when loan was refinanced by another corporation, and 
though former policy was never actually surrendered, and effort was made to enforce 
payment thereon, such proceedings were at defendant’s instance in attempt to enforce 
contribution by formerl insurer. tna Ins. Co. v. Koonce. (Ala.) knoe 
668(4)—Evidence that assured filled out and mailed the printed card sent with policy to be 
mailed to company in case of accident, and that it was delivered to mail carrier in the 
presence of assured, held sufficient for jury to find that assured gave notice to company 
as required by the policy. Travelers’ Ins. Co. v. Thompson. (Ark.) . 969 
(5). Title or interest in, possession of, or incumbrance on, property. 
668(5)—In action on fire policy covering stock of goods and containing provision that policy 
should be void unless insured had sole and unconditional ownership of property insured, 
question whether merchandise was covered by bill of sale to secure debt so as to avoid 
policy held for jury. Peoples Credit Clothing Co. v. Scottish Union & National Ins. ie 
(Ga.) Rweeebi tes acm anand Cee eae Ss geeks 
668(5)—Evidence whether plaintiffs suing on mutual fire policy were insured under policy, and 
whether they had insurable interest in property insured at time of loss, held for jury. 
Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) 1056 
(7). Health, condition, or habits of insured. 
668(7)—In action on health and accident policy providing for recovery of premiums on 
avoidance of policy because of false statements by insured, direction of verdict for 
insurer on ground of falsity of insured’s statement that she was in good health at time of 
application held not error because plaintiff was entitled to recover premiums paid, 
where pleadings were not adapted to enforcement of insurer’s liability for return of 
premiums. Curry v. Washington National Ins. Co. (Ga.) 
(8). Payment of premiums. 
668(8)—In action on life policy, whether insured became totally and presumably permanently 
disabled prior to expiration of grace period, so that policy remained in force and covered 
subsequent death oF insured, held for jury. Equitable Life Assurance Society of the 
United States v. MacKirgan. (U. S.) ‘ 


668(8)—RBeneficiary’s testimony admitting that weekly premiums were seven weeks in arrears, 
together with insurer’s documentary evidence held to show that life policies had lapsed, 
and hence case should not have been submitted to jury, in absence of evidence of waiver 
of policy requirements concerning premiums. Sanders v. Washington Fidelity National 
Ins. Co. (Mo.) 

668(8) 


In action on total disability clause of life policy for income payments, evidence as 
to whether insured was mentally incapacitated prior to date when premium on policy 
hecame due. so as to preclude forfeiture for nonpayment, held for jury. In action on total 
disability clause of life policy for income payments, wherein insurer claimed policy had 


lapced for nonpayment of premium prior to insanity, even if letter addressed to insurer 
making inquiry with reference to applying dividend voucher on premium due had been 
signed by insured, question of insured’s insanity, and its bearing on filing of proof of 
disability was for jury. Whetstone v. New York Life Ins. Co. (S. C.) 
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668(8)—Evidence whether insured received letter, placed in mails by insurer, calling insured’s 
attention to nonpayment of premiums, held for jury. Evidence whether insurer received, 
in payment of monthly premium on life policy, a money order which insured’s daughter 
had directed rural mail carrier to purchase and place in letter to be mailed to insurer, 
held for jury. Calder v. Commercial Casualty Ins. Co. (S. C.) 

(10). Loss and liability of insurer in general. 

668(10)—-Whether automobile liability insurer was negligent in preparing defense to personal 
injury action against insured in waiving defense of contributory negligence, in admitting 
negligence of insured, in relying solely upon question of validity of release, and in failing 
to settle case before trial or after judgment had been entered, so as to entitle insured to 
recover from insurer difference between amount of policy and judgment obtained against 
insured, held for jury. Ballard v. Ocean Accident & Guarantee Co., Limited. (U. S.)1100 

668(10)—In action on fire policy, evidence that insured was insane when he set fire to prop- 
erty ey Maki v. Houghton, Baraga & Ontonagon Farmers’ Mut. Fire Ins, 
oO ( Mich, . . , 

668(10)—In action on automobile liability policy in which evidence showed that different 
motor and chassis were placed in truck covered by insurance, whether truck involved in 
accident was insured at time of collision held for jury. W. I. Anderson & Co. v. 
American Mut. Liability Ins. Co., of Boston. (N. C.) 1129 

(11). Life or accident insurance. 

668(11)—In action by assured to recover under disability provision of accident policy for 
injuries received when thrown against end of caboose, and which left him with severe 
headaches and pain and later caused paralysis so that he was unable to perform the 
substantial or material duties of a brakeman, whether assured was totally disabled from 
time of accident held for jury. Travelers’ Ins. Co. v. Thompson. (Ark.) 969 

668(11)—In action on health and accident policy insuring against loss from disease or 
illness contracted after 30 days from date of policy and providing for avoidance of liability 
except for returri of premiums for falsity of statements of insured in application, evi- 
dence of insurer’s liability held insufficient for jury. Curry v. Washington National 
Ins. Co. (Ga.) = eats ote at pa raa ak oe Se ent area 

668(11)—In action for disability benefits under life policy, question of insured’s disability, 
extent thereof, its beginning and continuation, held for jury under evidence. Prudential 
Ins. Co. of America v. Alsobrook. (Ky.) 

668(11)—In action on group policy providing for payment in case of total disability, evi- 
dence as to whether insured became totally and permanently disabled from time he 
first took sick until time of his death, notwithstanding brief interval when he went to 
employer and his doctor and his statement to employer that he was ready to go to work, 
held for jury. Turner v. Chrysler Corporation et al. (Mich.) 

668(11)—-In action for disability benefits under life policy, question whether insured, who had 
been tool dresser and oil driller prior to injury to knee, after which he conducted small 
restaurant with his wife, was totally and permanently disabled within disability clause 
of policy, held for jury. American National Ins, Co. v. Story. (Okla.) ne 

668(11)—Evidence, in injured employee’s action on group insurance certificate, held sufficient 
to take to jury question whether plaintiff was totally and permanently disabled so as 
to prevent him from engaging in any occupation or performing any work for compensa- 
tion or profit. Ralston v. Metropolitan Life Ins. Co. (Utah) 


668(11)—In action for disability benefits under group life policy, nature and extent of 
insured’s disability and whether it was total or permanent, held for jury. Bucher v. 
Equitable Life Assurance Society of the United States. (Utah) 


668(11)—In action against insurer by beneficiary under an accident policy for death of 
insured, evidence of physician that fracture of leg with resulting injuries sustained had 
caused thrombosis of pulmonary artery, which in turn caused insured’s death, held 
sufficient for jury on question whether death was result of accidental bodily injury. 
Hemrich v. Aitna Life Ins. Co. (Wash.) ; 


13). Amount or extent of loss. 

668(13)—-Whether insured’s death from asphyxiation through inhaling carbon monoxide gas 
while working on automobile in garage, two doors of which were open, resulted from 
bodily injuries effected solely through “accidental means” within double indemnity provi- 
sion of life policy, held for jury. Mutual Life Ins. Co. of New York v. Wells Fargo 
Bank & Union Trust Co. ( ; 767 

(14). Notice, proof and adjustment of loss. 

668(14)—In action on total disability clause of life policy to recover income payments 
because of insured’s insanity wherein issue was raised as to whether beneficiary was 
excused from giving notice and filing proof of insured’s disability, effect of letter pur- 
portedly signed by beneficiary in regard to policy tending to show beneficiary’s knowledge 
thereof held for jury. In action on life policy containing total disability clause, where 
notice of disability was not given until after premium had not been paid, evidence as to 
date when insured became totally disabled as defined in policy and whether beneficiary 
gave notice of disability with reasonable promptness held for jury. Whetstone v. 
New York Life Ins. Co. (S. C.) : Se fE¥% : : 

668(14)—In action for death of insured under accident policy providing for right of autopsy, 
question of reasonableness of insurer’s request for autopsy which was refused held for 
jury where first request for autopsy, made day after death, sought examination of body 
for complete study of pathological changes in internal organs from general scientific 
standpoint and second request made late in same day, which was the day before one set 


for funeral was without any explanation as to scope or kind. Hemrich v. Aitna Life 
Ins. Co. (Wash.) ; 1 
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§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—In action on alleged oral contract of insurance, refusal of requested instructions 
relating to authority of insurer’s agent to bind insurer by oral contract and modifying 
such instructions so as to require jury to hold insurer liable for acts of its agent which 
agent had apparent authority to do and giving of instructions as modified held not 
error. Weintraub v. Abraham Lincoln Life Ins. Co. (Mo.) : ah REE 
669(1)—In action for disability benefits under group life policy, insurer’s requested instruction 
that first question for determination was whether insured was, at time he allegedly 
became totally disabled and furnished proof thereof to insurer, insured under group 
policy held properly refused «because of implication that proof was required to be 
furnished at time while policy was in force. Bucher v. Equitable Life Assurance 
Society of the United States. (Utah) ; taka ; 7 7 ; : 
(11). Death of or injury to person insured and cause thereof. 
669(11)—Instruction that if plaintiff in employee’s action on group insurance certificate 
suffered injuries causing total permanent disability, preventing him from engaging in 
his occupation as railroad brakeman or such other fairly remunerative work as he could 
do, considering his training and experience, jury might find him totally and permanently 
disabled, held erroneous as tantamount to instruction to return verdict for plaintiff, if 
he could not perform brakeman’s duties, irrespective of what other work he might be 
able to perform in his present condition. Ralston v. Metropolitan Life Ins. Co. (Utah) 
669(11)—Instruction that if jury found that accident set in motion some latent physical 
defect or commenced systematic disorders and that insured died as result of accident 
causing such disorders, they should find that insured’s death was caused by reason of 
accident, within meaning of accident policy, held proper. Hemrich v. Aitna Life 
Ins. Co. (Wash.) . ‘ ae as cee a onan 
(13). Notice, proofs and adjustment of loss. 
669(13)—Instruction that demand for autopsy must have been made within terms of policy 
and for sole purpose of determining cause of death, and that it was duty of insurer 
to make demand in accordance with terms of policy and in keeping with proprieties of 
occasion held proper where demands for autopsy by insurer on their faces contained 
language bearing on question of timeliness and scope of requested autopsy calling for 
finding of jury as to reasonableness of demands. Hemrich v. A&tna Life Ins. Co. 
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(Wash. ) ; ; 

§ 670. VERDICT AND FINDINGS. 

670—In action on public liability policy, finding that injury sustained by plaintiff was due 
to making of alterations in building, and that insurer was therefore relieved of liability, 
held error, where only issue as to defense of lack of permission to make alterations was 
as to whether alterations were such as would require insured to obtain a permit and 
pay an extra premium, and thera was no suggestion that injuries resulted from structural 
alterations. Hill v. Employers’ Liability Assur. Corporation, Limited. (Conn.) 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 688 EXEMPTION FROM GENERAL LAWS REGULATING PROVISIONS. 

6&8&—Law applicable to introduction of written instruments and establishment of fraud held to 
apply to insurance company operating under Mutual B 
Ass’n v. Abbott et al. (Okla.) . Se ; oe 

§ 692. INCORPORATION AND ORGANIZATION. 

692—Damages and attorney’s fees may not be recovered against insurer which defends action 
on policy in good faith. National Life & Accident Ins. Co. v. Gordon. (Ga.) 

§ 695. OFFICERS AND AGENTS. 

695—Under statute, financial secretary of local camp of foreign fraternal benefit society 
could not bind society by waiving society’s constitution and by-laws. Shirley et al. v. 
Sovereign Camp, W. O. W. (Tenn.) Sheies a0 ei 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 719, SUBSEQUENT PROVISIONS OR AMENDMENTS. 

s (3). Relating to rate of assessment. 

719(3)—Holder of insurance certificate reserving to fraternal benefit society issuing it right 
to increase assessments held not entitled to recover past assessments on ground of breach 
of contract in laying excessive assessments, where such assessments were necessary to 
permit continuation of society, since reasonableness of increase must be judged by 
necessity of society. Shultz v. Brotherhood of Railroad Trainmen. (W. Va.) 

§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(5). Statements as to health. 

Where application life certificate, and constitution and by-laws of fraternal society 

require as condition precedent to taking effect of certificate that insured be in good 
health at time of issuance and delivery of certificate, and insured is not in good health 
at time of delivery, contract is never completed and certificate is void ab initio. Sovereign 
Camp of the Woodmen of the World v. Daniel. (Ariz.) 

§ 724, ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

s (2). Misrepresentations, breach of warranty or fraud. 

724(2)—Where agent of beneficial society wrote the application for insurance, filling out 
from his own knowledge and without asking insur any questions regarding her age 
and previous health, parties having known each other for many years, they were the 
answers of the insurer’s agent for which the society was bound. In action on a beneficiary 
certificate where application for the certificate had been written by the agent of insurer 
and he had misstated insured’s age and falsely stated condition of insured’s health 
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without her knowledge, insurer was estopped to insist upon the false statements, since 
they were the ae of insurer’s agent and not of insured. Security Ben. Ass’n 
v. Farmer. (Ark.) . a 

§ 749. NONPAY MENT OF DUES OR ASSESSMENTS. 

§ 754. EXCUSES FOR NONPAYMENT. 

754—Deceased member of beneficiary association whose application for reinstatement had 
been wrongfully rejected did not have to tender further assessments thereafter, but 
assessments should have continued to accumulate as a charge against certificate, so 
that upon his death beneficiary would have received ,amount of certificate minus 
amount of unpaid assessments and interest. Marty v. Security Ben. Ass’n. (Mo.) 

§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 

(2). Powers of officers and agents. 

755(2)—Under statute, subordinate officials of fraternal benefit society cannot waive society's 
constitution and by-laws. Supreme camp of fraternal benefit society and its officers may 
waive conditions made for benefit of association. Jones v. Sovereign Camp, W. O. W. 

. Demand, acceptance, and retention of assessments. 

755(3)—Under by-laws of drivers’ union requiring dues to be paid quarterly in advance, 
acceptance on October 10, 1932, of dues for October, November and December, 1932, of 
member who died in November, 1932, constituted a waiver of forfeiture of membership 
for nonpayment of dues, and hence member’s widow was entitled to death benefits, 
as against contention that sick and death benefits were incidental to main purpose of union, 
Olszewski v. Fitchie et al. (Ill.) . 
758. REINSTATEMENT. 
763. —— WAIVER OF OBJECTIONS 

763—Contentions that insurer had no knowledge of extent, nature, and duration of illness 
of insured when it furnished beneficiary forms for making proof of death, and that, 
since death occurred in less than 30 days after reinstatement, insurer should not be 
required to pay face of policy came too late, where dues were accepted after reinstate- 
ment and acts of insurer otherwise approved contract. Sovereign Camp, W. O. 
v. Lee. (Fla.) oh as aie oie 

§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Provision of constitution and by-laws of fraternal benefit society for allowance of 
charitable benefits to members held not to give members of society absolute enforceable 
claim, but merely to bring them within class entitled to share in benevolences or 
special financial assistance granted by officers of oy in their discretion. Wilkins 
v. Brotherhood of Railroad Trainmen. (Ky.) 

§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Statute authorizing recovery of penalty and attorney’s fees from insurer which unjus- 
tifiably fails to pay amount of policy held not to authorize recovery of penalty and 


attorney’s fees, where insurer was mutual benefit society. Security Ben. Ass’n v. Farmer. 
(Ark.) ; 


(F) ACTIONS FOR BENEFITS. 


§ 805. —-—— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(2). Conclusiveness of society’s determination. 

805(2)—Decisions of tribunals of fraternal benefit society in matters of discipline, internal 
economy, and policies not involving property rights are conclusive and not reviewable 
by court. Regulations of fraternal benefit society requiring members to submit claims 
to determination of designated officers, and abide ‘by their decisions, are valid, if reason- 
able, and decision of officers thereunder is conclusive on member, and not reviewable 
by court unless it is manifest that action of society’s final tribunal was essentially 
unfair, arbitrary, oppressive, or fraudulent. Fraternal benefit society’s denial of member’s 
claim for allowance of benefits under provision of constitution and by-laws for allowance 
of benevolent claims without legal liability on part of < ere held not reviewable by court. 
Wilkins v. Brotherhood of Railroad Trainmen, (Ky.) 

§$ 811. VENUE 

811—Chancery court of Maury county was without jurisdiction of suit by complainants 
who resided in Davidson county against foreign fraternal benefit society upon whom 
service could be had only through service on insurance commissioner in Davidson county, 
and could render no decrees other than decree of dismissal. Shirley et al. v. Sovereign 
Camp, W. O. W. (Tenn.) 

§ 814. PROCESS AND APPEARANCE. 

814—Statute providing that process could be served on fraternal benefit society by service 
on insurance commissioner was exclusive, so that service on financial secretary of local 
camp of society did not give court jurisdiction of society. Financial secretary of local 
camp of foreign benefit society held not “officer’’ or “agent” upon whom process in action 
against society could be served. Official residence of insurance commissioner is in 
Davidson county, and process can be served upon him as such only in that county, but 
process in transitory action running from court of any county in which complainant 
resides may be served on insurance commissioner in Davidson county. Statutes authoriz- 
ing service of process on agents in county in which action is brought did not make service 
of process on financial secretary of local camp for foreign fraternal benefit society 
binding on society. Shirley et al. v. Sovereign Camp, W. O. W. (Tenn.) 

$ 815. PLEADING. 

(1). Declaration, complaint or petition. 

815(1)—Allegations of petition of member of fraternal benefit society of wrongful decision 
and discrimination by society in denial of claim for allowance of charitable benefits, in 
that similar claims of other members had been allowed by society, held insufficient to 
show arbitrary decision entitling member to intervention of court of equity to require 
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society to afford member hear 
Trainmen. (Ky.) wee 
§ 816. EVIDENCE. i 7 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. ; ; 4 ‘ 
817(1)—In action on life policy issued by mutual benefit company, insurer’s answer 
alleging fraud and pleading written application not attached to policy, to which plaintiff 
filed verified reply, held to raise affirmative defense on which insurer had burden of 
proof. National Aid Life Ass’n v. Abbott et al. (Okla.) ; 
(2). Matters of avoidance or forfeiture. 
817(2)—Fraternal society, defending beneficiary’s action on life certificate on ground that 
insured was not in good health when he received certificate as required by contract 
of insurance, had burden of proving insured’s bad health. Sovereign Camp of the 
Woodmen of the World v. Daniel. (Ariz.) : ae Be 
§ 818. —— ADMISSIBILITY. 
(1). In general. 
818(1)—Statutory provisions precluding introduction in evidence of application for insurance 
unless correct copy of application is attached to policy held inapplicable to certificate 
issued by mutual benefit association. National Aid Life Ass’n v. Abbott et al. (Okla.) 
(4). Death or injury and cause thereof. 
818(4)—Evidence that insured’s brother committed suicide three or four years before death 
of insured, alleged by insurer to have committed suicide, held inadmissible in action on 
benefit certificate. Home Ben. Ass’n v. Griffin. (Tex.) 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence that insured was suffering from chronic nephritis when life certificate 
was delivered to him held to show that insured was not in “good health’ within insurance 
contract requiring as condition precedent to assumption of liability that insured be in 
good health when he received certificate. Sovereign Camp of the Woodmen of the 
World v. Daniel. (Ariz.) ; ‘ ; 
(3). Estoppel and waiver. 
819(3)—Evidence that insurer, notwithstanding its knowledge of lapse in payment of monthly 
installments, accepted insured’s reinstatement, sent out blanks to make proof of his 
death, thereby recognizing policy as subsisting contract, and induced beneficiary to 
act in that belief and incur trouble and expense in making proof of death, held waiver 
of forfeiture clause in policy. Sovereign Camp, W. O. W. v. Lee. (Fla.) 
§ 820. AMOUNT OF RECOVERY. 
§ 821. —— IN GENERAL. 
821—Deceased member of beneficiary association whose application for reinstatement had 
been wrongfully rejected did not have to tender further assessments thereafter, but 
assessments should have continued to accumulate as a charge against certificate, so 
that upon his death beneficiary would have received amount of certificate minus amount 
of unpaid assessments and interest. Marty v. Security Ben. Ass’n. (Mo.) 
§ 825 QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Where beneficiary association’s local financier had refused to reinstate deceased 
member upon concededly erroneous ground, and association denied beneficiary’s right 
to recover on ground that member had not submitted to medical examination, right of 
recovery held for jury, since, because of wrongful refusal to reinstate, member was 
not required to tender assessments to preserve his status, and beneficiary’s rights were 
the same as if reinstatement had been accepted. Marty v. Security Ben. Ass’n. (Mo.) 
(2). Avoidance or forfeiture. 
Whether fraternal benefit society waived right to suspend member who paid assess- 
ment a few days after it was due by its course of conduct in accepting assessments paid 
a’ few days after they were due held for jury. Jones v. Sovereign Camp, W. O. W. (Ala.) 
825(2)—In action on a beneficiary certificate, evidence of good health of insured on the date 
of delivery of the certificate, where witnesses testified insured was in good health before 
and after the application and that insured had been treated and prescribed for by a 


physician between the date of the application and delivery of the certificate, held for jury. 
Security Ben. Ass’n v. Farmer. (Ark.) .- 
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